Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


FEDERAL    PRACTICE: 


OONSISTIira  OF  THE 


Statutes  of  the  United  States 


RELATINQ  TO  THB 


ORGANIZATION.  JURISDICTION,  PRACTICE  AND   PROCEDURE 
OF  THE  FEDERAL  COURTS,  AND  THE  RULES 

OF  SAID  COURTS, 


WITH 


FULL  NOTES  OF  THE  DECISIONS  RELATING  THERETO. 


BY 

WM.  E.  mj.LER, 

Lste  Cblet  Jostlee  of  tlie  Supreme  Coart  of  I jwa,  aatbor  of  "  Pleading  aod  Practice,"  etc. , 

AND 

GEORGE  W.  FIELD, 

Avttaor  of  "A  Trcaiiw  on  tbe  Law  of  Damage*";  "A  Treatise  on  the  Law  of  Private  CorporatlooK  "  Ate.,  eto. 


DES  MOINES : 

MILLS  *  COMPANY,   LAW  PUBLISHERS. 

1881. 


Entered  according  to  Act  of  Congress,  In  the  year  eighteen  hondred 

and  eighty-one, 

Bt  hills  &  COMPANT, 

In  the  Oi&ce  of  the  Librarian  of  Congress,  at  Washington. 


HILLS  &  COMFANT, 
8TEBEOTTPSB8  AND  PRIKTBB9, 
DBS  MOINES,  IOWA. 


PEEFAOE. 


This  volume  contains  the  Judiciary  Statutes  of  the  United 
States  and  the  Rules  of  the  Supreme  Court  regulating  the 
practice  and  procedure  in  the  various  federal  courts,  with 
full  notes  of  the  decisions  of  those  courts  construing  such 
Statutes  and  Kules. 

It  also  contains  a  register  of  all  the  judges,  district  attor- 
neys, marshals,  and  clerks  of  the  United  States  Courts. 

The  authors  entered  upon  the  preparation  of  the  work  with 
the  conviction  that  something  of  the  kind  was  much  needed 
by  the  profession,  and  they  cherish  the  hope  that  it  will  be 
found  convenient  and  useful  to  the  Bench  and  the  Bar  of  this 
country. 

Des  M01KB8,  July  4,  1881. 


I^EDERAL  PRACTICE. 


Revised  Statutes  of  the  United  States. 


TITLE  XIII-THE  JUDICURY. 


OHAPTEE  I. 


JUDICIAL   DISTRICTS. 


530.  Uniti^d  States  divided  into  judi- 

cial districts. 

531 .  States  constituting  one  district. 

532.  Alabama. 

533.  Arkansas. 
5.S4.  Florida. 

535.  Georgia. 

536.  Illinois. 

537.  Iowa. 
533.  Michigan.^ 

539.  Mississippi. 

540.  Missouri. 


Sec« 

541.  New  York. 

542.  Jurisdiction   over  waters  near 

city  of  New  York. 

543.  North  Carolina. 

544.  Ohio. 

545.  Pennsylvania. 

546.  South  Carolina. 

547.  Tennessee. 

548.  Texas. 

549.  Virginia. 

550.  Wisconsin. 


Seo.  530.  United  States  jadicial  districts.— The  United 
States  shall  be  divided  into  judicial  districts  as  follows: 

24  Sept,  1789,  c.  20,  s.  1,  v.  1,  p.  73.     26  June,  1876,  c.  147,  v.  18,  p.  61. 

STATES  CONSTITUTING  ONE  DISTBICT. 

Seo.  531.  The  States  of  California,  Connecticut,  Delaware, 
Indiana,  Iowa,  Kansas,  Kentucky,  Louisiana,  Maine,  Maryland, 
Massachusetts,  Minnesota,  Nebraska,  Nevada,  New  Hamp- 
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shire,  New  Jersey,  Oregon,  Ehode  Island,  Yermont,  and  West 

Virginia,  each,  constitute  one  judicial  district. 

Con.,  Del.,  Ky.,  Me.,  Md.,  Mass.,  N.  H.,  N.  J.,  S.  C,  24,  Sept.,  1789,  c. 
20,  8.  2,  V.  1,  p.  73.  Cal.,  27  July,  1866,  c.  280,  s.  1,  v.  14,  p.  300.  Ind.,  S 
March,  1817,  c  100,  s.  2,  v.  3,  p.  390.  Kans.,  29  Jan.,  1861,  c.  20,  s.  4,  v. 
12,  p.  128.  La.,  27  July,  1866,  c  280,  s.  1,  v.  14,  p.  300.  Minn.,  11  May, 
1858,  c.  31,  s.  3,  V.  11,  p.  285.  Nebr.,  25  May,  1867,  c.  7,  8, 1,  v.  15,  p.  5, 
Nev.,  27  Feb.,  1865,  c.  64,  s.  1,  v.  13,  p.  440.  N.  C,  4  June,  1790,  c.  17,  s.  1. 
V.  1,  p.  126;  29  April,  1802,  c31,  s.  7,  v.  2,  p.  162.  Oreg.,  8  March,  1859,  c 
85,  8. 2,  V.  11,  p.  437.  R.  I.,  23  June,  1790,  c.  21,  s.  2,  v.  1,  p.  128.  S.  C. 
21  Feb.,  1823,  c.  11,  s.  1,  v.  3,  p.  726.  Vt.,  2  Mar.,  1791,  c.  12,  s.  2,  v.  1,  p. 
197.  W.  Va.,  4  Feb.,  1819,  c.  12,  s.  1,  v.  3,  p.  478;  26  Maj,  1824,  c.  167,  8. 
1,  V.  4,  p.  48;  11  Jane,  1864,  c.  120,  s.  1,  v.  13,  p.  124;  10  Mar.,  1866,  Res. 
12,  V.  14,  p.  350. 

AT.A-RAMA. 

Sec.  532.  The  State  of  Alabama  is  divided  into  three  dis- 
tricts, which  sliall  be  called  the  southern,  middle  and  north- 
ern districts  of  Alabama.  The  Southern  district  includes 
the  counties  of  Mobile,  Washington,  Baldwin,  Sumter, 
Clarke,  Marengo,  Greene,  Pickens,  Wilcox,  Monroe  and  Cone- 
cuh. The  Middle  district  includes  the  counties  of  Montgom- 
ery, Autauga,  Coosa,  Tallapoosa,  Chambers,  Talledega,  Ran- 
dolph, Macon,  Eussell,  Barbour,  Pite,  Henry,  Dale,  Coffee, 
Covington,  Lowndes,  Dallas,  Perry,  Bibb,  Shelby,  Butler  and 
Tuscaloosa.  The  Northern  district  includes  the  remaining 
counties  in  said  State. 

7  Aug.,  1848,  c.  143,  e.  1,  v.  9,  p.  274;  4  May,  1852,  c.  25,  s.  2,  v.  10,  p.  5. 

ARKANSAS. 

Sec.  533.  [The  State  of  Arkansas  is  dvoided  into  two 
districts,  v)hich  shall  oe  called  the  eastern  and  western 
districts  of  Arkansas,  The  western  district  includes  the 
counties  of  Benton,  Washington,  Crawford,  Scott,  Polk, 
Ifranklin,  Johnson,  Madison,  Carroll,  Sevier,  Sebastian, 
Phillips,  Crittenden,  Mississippi,  Craighead,  Greene,  Ran- 
dolph, Lawrence,  Sharp,  Poinsett,  Cross,  Saint  Francis,  Mon- 
roe, Woodruff,  Jackson,  Independence,  Izard,  Marion,  Fulton 
and  Boone,  and  the  country  lying  west  of  Missouri  and 
Arkansas,  known  as  "  The  Indian  Territory. ^^    The  eastern 
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district  includes  the  residue  of  said  State.^  [That  the  State 
of  Arkansas  is  divided  into  two  districts,  which  shall  be  called 
the  eastern  and  western  districts  of  Arkansas.  The  western 
district  includes  the  counties  of  Benton,  Washington,  Craw- 
ford, Sebastian,  Scott,  Polk,  Sevier,  Little  River,  Howard, 
Montgomery,  Yell,  Logan,  Franklin,  Johnson,  Madison,  New- 
ton, Carroll,  Boone  and  Marion,  and  the  country  lying  west  of 
Missouri  and  Arkansas,  known  as  the  Indian  Territory.  The 
eastern  district  includes  the  residue  of  said  State.]  [gee  §8168.] 

That  part  •f  the  above  section  in  italic  is  repealed. 

15  June,  1836,  c  100,  s.  4,  v.  5.  p.  51;  3  March,  1851,  c.  24,  s.  1,  v.  9,  p. 
594;  27  March.  1854,  c.  26,  8..1,  y.  10,  p.  269;  3  March,  1871,  c.  106,  s.  5,  v. 
16,  p.  472;  17  June,  1844,  c.  io3,  s.  1,  v.  5,  p.  680;  30  June,  1834,  c.  161,  a. 
24,  V.  4,  p.  733;  3  March,  1875,  c.  140,  v.  18,  p,  476;  31  Jan.,  1877,  <?,  41,  v. 
19,  p,  230. 

FLORIDA. 
Seo.  534.  The  State  of  Florida  is  divided  into  two  dis- 
tricts, which  shall  be  called  the  northern  aiid  southern  dis- 
tricts of  Florida.  [The  northern  district  includes  all  that 
jMzrt  of  t/ie  State^lying  north  of  a  line  drawn  due  east  afid 
west  Jrom  t/ie  northern^  part  of  Charlotte  Harbor,  The 
southern  district  includes  the  residue  of  said  Sta/te.^ 

That  part  of  the  above  section  in  U<Uic  is  repealed. 

3  M;irch,  1845,  c  75,  s.  3,  v.  5,  p.  788;  23  Feb.,  1847,  c.  20,  ss.  1,  8,  v.  9,  pp. 
131, 132. 


•  43. — An  Act  to  extend  the  jurisdiction  of  district  and  circuit  courts 
of  the  United  States  for  the  southern  district  of  Florida. 

Florida  judicial  districts. — Be  it  enacted  by  the  Senate 
and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  asaembled^  That  from  and  after  the  pas- 
sage of  this  act  the  southern  judicial  district  of  the  State  of 
Florida  shall  embrace  the  counties  of  Hernando,  Hillsborougti, 
Polk,  Manatee  and  Monfte,  in  said  State;  and  all  the  territory 
within  tlie  remaining  counties  shall  constitute  the  northern 
judicial  district. 

Sec.  2.    Terms  of  courts  at  Tampa— proviso,— That  a 

term  of  the  district  and  circuit  courts  of  the  United  States 
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sliall  be  held  in  each  year  at  Tampa,  in  said  district,  commen- 
cing on  the  first  Monday  in  March:  Provided^  That  nothing 
herein  contained  shall  be  construed  to  impair  or  afifect  the 
jurisdiction  of  the  district  and  circuit  courts  of  the  United 
States  for  the  northern  district  of  Florida  in  any  case,  civil  or 
criminal,  pending  therein  at  the  time  of  tlie  passage  of  this 
act.  But  the  same  shall  be  proceeded  in  to  final  disposition  as 
if  this  act  had  not  been  passed. 
Approved,  February  3,  1879. 

6EOB6IA. 

Sec.  535.  The  State  of  Georgia  is  divided  into  two  dis- 
tricts, which  shall  be  called  the  northern  and  southern  dis- 
tricts of  Georgia.  The  northern  district  includes  the  coun- 
ties of  Troup,  Meriwether,  Pike,  Butts,  Jasper,  Morgan, 
Green,  Taliaferro,  Wiltes  and  Lincoln,  as  they  existed  August 
11,  1848,  with  all  the  counties  north  of  them.  The  southern 
district  includes  the  counties  af  Harris,  Talbot,  Upson,  Mon- 
roe, Jones,  Putnam,  Hancock,  Warren  and^ Columbia,  as  they 
existed  at  said  date,  with  all  the  counties  south  of  them. 
11  August,  1848,  c.  151.  s.  1,  v.  9,  p.  280, 


.  17, — An  Act  to  provide  for  circuit  and  district  courts  of  the 
United  States  at  Macon,  Georgia,  and  to  transfer  certain  counties  from 
the  northern  to  the  southern  district  in  said  State. 

Section  1.  •  U.  S.  circuit  and  district  courts  in  GeoPRia. 

— Be  it  enacted  hy  the  Senate  and  House  of  Representatives 
of  the  United  States  in  Congress  assembled^  That  the  coun- 
ties of  Pike,  Butts  and  Jasper,  heretofore  composing  a  part  of 
the  northern  district  of  Georgia,  be  transferred  to,  and  hence- 
forth form  a  part  of,  the  southern  district  of  Gebrgia. 

^Ec.  2.  Southern  district  —  eastern  division— wes- 
tern division — clerk  and  marshal  .—Said  southern  dis- 
trict shall  be,  and  hereby  is,  divided  into  two  divisions,  to  be 
known  as  the  eastern  and  western  divisions  of  the  southern 
di&trict  of  Georgia.  The  western  division  shall  consist  of 
forty-three  counties,  to-wit:    Bibb,  Monroe,  Jones,  Twiggs, 
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Houston,  Crawford,  Baldwin,  Wilkinson,  Laurens,  Pulaski, 
Dooly,  Macon,  Taylor,  Upson,  Pike,  Butts,  Jasper,  Putnam, 
Hancock,  Warren,  Dodge,  Wilcox,  Telfair,  Sumter,  Schley, 
Marion,  Talbot,  Harris,  Muscogee,  Chattahoochee,  Stewart, 
Webster,  Lee,  Terrell,  Randolph,  Quitman,  Clay,  Calhoun, 
Dougherty,  Baker,  Early,  Miller  and  Mitchell.  The  eastern 
division  shall  consist  of  the  remaining  counties  in  said  dis- 
trict. No  additional  clerk' or  marshal  shall  be  appointed  in 
said  district. 

Sec.  3.  Terms  at  Macon,  Georgia.— A  term  of  the  cir- 
cuit court  and  of  the  district  court  fof  the  southern  district 
of  Georgia  shall  be  held  at  Macon,  in  said  State,  on  the  first 
Mondays  of  May  and  October  of  each  year. 

Sec.  4.  Suits  broaght  where  defendant  resides— 
moi*e  than  one  defendant^ssues  of  fact— All  suits 

not  of  a  local  nature  in  the  circuit  and  district  courts  against 
a  single  defendant,  inhabitant  of  said  State,  must  be  brought 
in  the  division  of  the  district  where  he  resides;  but  if  there 
are  two  or  more  defendants  residing  in  different  divisions  of 
the  district,  such  suits  may  be  brought  in  either  division.  All 
issues  of  fact  in  said  suits  shall  be  tried  at  a  term  of  the  court 
held  in  the  division  where  the  suit  is  so  brought. 

Sec.  5.  Prosecutions  for  offenses  committed.— Pros- 
ecutions for  crimes  or  offenses  hereafter  committed  in  either 
of  the  subdivisions  shall  be  cognizable  within  such  sub- 
division; and  all  prosecutions  for  crimes  or  offenses  here- 
tofore committed  within  either  of  said  counties  taken  as  afore- 
said from  the  northern  district,  or  committed  in  the  southern 
district  as  hitherto  constituted,  shall  be  commenced  and  pro- 
ceeded with  as  if  this  act  had  not  been  passed. 

Sec.  6.  Civil  actions  pending  at  Savannah  trans- 
ferred   by  consent— papers  and  transcripts    filed.— 

Civil  actions  or  proceedings  now  pending  at  Savannah  in  said 
southern  district  which  would,  under  this  act,  be  brought  in 
the  western  division  of  said  district,  may  be  transferred,  by 
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the  consent  of  all  the  parties,  to  said  western  division;  and  in 
case  of  snch  transfer  all  papers  and  files  therein,  with  copies 
of  all  journal  entries,  shall  be  transferred  to  the  deputy  clerk's 
office  at  Macon,  and  the  same  shall  be  proceeded  with  in  all 
respects  as  though  it  was  commenced  in  the  western  division. 

Sec.  7.    Removal  of  suits  from  State  conrts.~In  all 

cases  of  the  removal  of  suits  from  the  courts  of  the  State  of 
Greorgia  to  the  courts  of  the  United  States  in  the  southern  dis- 
trict of  Georgia,  such  removal  shall  be  to  the  United  States 
courts  in  the  division  in  which  the  county  is  situated  from 
which  the  removal  is«made;  and  the  time  within  which  the 
removal  shall  be  perfected,  in  so  far  as  it  refers  to,  or  is  reg- 
ulated by,  the  terms  of  the  United  States  courts,  shall  bo 
deemed  to  refer  to  the  terms  of  the  United  States  courts  in 
such  division. 

Sec.   8.    Jurors'  residence— process— execution,— All 

grand  and  petit,  jurors  summoned  for  service  in  each  division 
shall  be  residents  of  such  division.  All  new  and  final  process, 
subject  to  the  provisions  hereinbefore  contained,  issued  in 
either  of  said  divisions  may  be  served  and  executed  in  either 
or  both  of  said  divisions. 

Sec.  9.  Act  takes  effect— repeal.— This  act  shall  be  in 
force  from  and  after  the  first  day  of  July  aivno  Domini^  eigh- 
teen hundred  and  eighty.  All  acts  and  parts  of  acts  inconsis- 
tent herewith  are  hereby  repealed. 

Approved,  January  29, 1880. 

ILLINOIS* 

Sec.  536.  The  State  of  Illinois  is  divided  into  two  dis- 
tricts, which  shall  be  called  the  northern  and  southern 
districts  of  Illinois.  The  northern  district  includes  the  coun- 
ties of  Henderson,  Warren,  Knox,  Peoria,  Woodford,  Living- 
ston and  Iroquois,  as  they  existed  February  13j  1855,  with  all 
the  counties  north  of  theni.    The  southern  district  includes 

the  residue  of  said  State. 

13  February,  1855,  c.  96,  8. 1,  v.  10,  p.  606;  11  July,  1862,  c.  145,  s.  1,  v, 
12.  p.  536. 
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IOWA. 


Sec.  537.  The  State  of  Iowa  constitutes  one  district,  which 
shall  be  called  the  district  of  Iowa.  For  the  purpose  of  try- 
ing all  issues  of  fact,  triable  by  jury,  in  the  district  court, 
said  district  is  divided  into  four  'divisions,  which  shall  be 
called  the  northern,  southern,  westerji  and  central  divisions  of 
the  district  of  Iowa.  The  northern  division  includes  the  counties 
of  Alamakee,  Winneshiek,  Howard,  Mitchell,  Floyd,  Chicka- 
saw, Fayette,  Clayton,  Butler,  Bremer,  Grundy,  Black  Hawk, 
Buchanan,  Delaware,  Dubuque,  Benton,  Linn,  Jones,  Jackson 
and  Clinton.  The  southern  division  shall  contain  the  coun- 
ties of  Cedar,  Scott,  Muscatine,  Louisa,  Washington,  Keokuk, 
Mahaska,  Monroe,  Wapello,  JeflTerson,  Henry,  Des  Moines, 
Lee,  Van  Buren,  Davis  and  Appanoose.  The  western  divis- 
ion shall  contain  the  counties  of  Monona,  Crawford,  Carroll, 
Guthrie,  Audubon,  Shelby,  Harrison,  Pottawattamie,  Cass, 
Adair,  Union,  Adams,  Montgomery,  Mills,  Fremont,  Page, 
Taylor  and  Kingold.  The  central  division  shall  contain  the. 
remaining  counties  of  th^  State. 

8  March,  1859,  c.85,  ss.  5,  6,  7,  v.  11,  pp.  487, 438;  80  June,  1870,  c.  178,  s. 
1,  v.  16,  p.  174;  4  June,  1880. 

MICHIGAN. 

Sbg.  538.  The  State  of  Michigan  is  divided  into  two  dis* 
tricts,  which  shall  be  called  the  eastern  and  western  dis- 
tricts of  Michigan.  The  western  district  includes  the  ter- 
ritory and  waters  within  the  following  boundaries,  as  they 
existed  February  24,  1863,  namely:  commencing  at  the  south- 
west corner  of  Branch  county,  in  said  State,  and  running 
thence  north,  on  the  west  line  of  Branch  and  Calhoim  coun- 
ties,  to  the  south  line  of  Barry  county;*  thence  east,  on  the 
north  line  of  Calhoun  and  Jackson  counties,  to  the  southeast 
corner  of  Eaton. county;  thence  nortli,  on  the  east  boundary 
of  Eaton  county,  to  the  south  line  of  Clinton  county; 
thence  west,  on  the  south  boundary  of  said  county,  to  the 
southwest  corner  thereof;  thence  north,  on  the  west  boundary 
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of  Clinton  and  Gratiot  counties,  to  the  sonth  boundary  of  Isa- 
bella county;  thence  west,  on  its  south  boundary,  to  the  south- 
west corner  of  said  last-named  county;  thence  north,  on  the 
west  line  of  Isabella  and  Clare  cciunties,  to  the  south  boundary 
of  Missaukee  county;  thence  east,  on  its  south  boundary,  to 
the  southeast  corner  of  Missaukee  county;  thence  north,  on 
the  east  line  of  Missaukee,  Kalcasca'  and  Antrim  coun- 
ties, to  the  south  boundfiry  of  Emmett  county;  thence  east^ 
to  the  southeast  comer  of  Emmett  county;  thence  north,  on 
the  east  boundary  of  Emmett  county,  to  the  Straits  of  Mack- 
inac; thence  north,  to  midway  across  said  straits;  thence  wes- 
terly, in  a  direct  line,  to  a  point  on  the  shore  of  Lake  Michi- 
gan where  the  north  boundary  of  Delta  county  reaches  Lake 
Michigan;  thence  west,  on  the  north  line  of  Delta  county,  to 
the  northwest  corner  of  said  Delta  county;  thence  south,  on 
the  west  boundary  of  said  county,  to  the  dividing-line  between 
the  States  of  Michigan  and  Wisconsin,  in  Green  Bay;  thence 
northeasterly,  on  said  dividing-line,  into  Lake  Michigan ;  and 
thence  southerly,  through  Lake  Michigan,  to  the  southwest 
•  corner  of  the  State  of  Micliigan,  on  a  line  that  will  include 
within,  said  boundaries  the  waters  of  Lake  Michigan,  'within 
the  admiralty  jurisdiction  of  the  State  of  Michigan;  thence 
east,  on  the  south  boundary  of  the  State  of  Michigan,  to  the 
intersection  of  the  west  line  of  Hillsdale  county.  The  east- 
ern district  includes  all  the  territory  and  waters  of  said  State 
not  included  within  the  foregoing  boundaries* 

24  February,  1863,  c  54,  s.  1,  v.  12,  pp.  660,  661;  20  June,  1864.  c.  143,  s." 
1,  V.  13,  p.  143. 

CHAP*  326. — AiT  Act  to  detach  certain  territory  from  the  eastern  judicial 
district  of  Michigan  and  to  attach  the  same  to  the  western  judicial  dis- 
trict of  Michigan,  and  to  provide  for  divisions  in  said  western  district 
and  for  holding  the  district  and  circuit  courts  therein,  and  for  other 
purposes. 

Seotiok  .1.  Michigan— counties  detached  from  east- 
ern to  western  district. — Be  it  enacted  J>y  the  Senate  and 
House  of  Hepresentatives  of  the  United'  States  of  America 
in  Congress  assembled^    That  the  counties  of   Chippewa, 
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Schoolcraft,  Marquette,  Houghton,  Keweenaw,  Ontonagon, 
Isle  Eoyale,  Baraga,  and  Mackinaw  being  and  including  all 
that  portion  of  the  territory  and  waters  of  said  eastern  district 
lyin^  in  the  upper  peninsula  of  Michigan  be  and  the  same  are 
hereby  detached  from  the  eastern  judicial  district  of  Michigan 
and  attached  to  the  western  judicial  district  of  said  State. 

Sec.  2.    Two  trial-diyisions   in  western  district.— 

That  tor  the  trial  and  determination  of  all  causes  and  pro- 
ceedings cognizable  and  triable  in  the  circuit  and  district 
courts  of  the  United  States  for  the  western  district  of  Michi- 
gan as  bounded  and  described  in  this  act,  the  said  district  shall 
consist  of  two  divisions  known  respectively  as  the  southern 
and  northern  divisions  of  said  district.  • 

Division  boundaries — The  southern  division  shall  com- 
prise all  that  portion  of  said  district  lying  and  being  in  the 
lower  peninsula  of  said  State,  and  the  noBthem  division  of 
said  district  shall  comprise  all  the  territory  and  waters  of 
the  entire  upper  peninsula  of  said  State;  and  there  shall  be 
two  regular  terms  of  the  circuit  and  district  courts  begun 
and  held  in  each  of  the  divisions  of  said  western  district  an- 
nually. 

Terms  of  court. — ^The  regular  terms  of  the  circuit  and 
district  courts  in  said  southern  division  shall  be  held  at  the 
city  of  Grand  Kapids,  commencing  on  the  first  Tuesdays  of 
March  and  October  in  each  year. 

The  regular  terms  of  the  circuit  and  district  courts  in  said 
northern  division  shall  be  held  at  the  city  of  Marquette,  com- 
mencing upon  the  first  Tuesdays  of  May  and  September  in 
each  year. 

Issnes  of  fact,  where  triable— venue,— And  all  issues 

of  fact  shajl  be  tried  at  the  terms  of  said  courts  to  be  held  in 
the  division  where  such  suits  shall  hereafter  be  commenced; 
but  nothing  herein  contained  shall  prevent  the  said  circuit 
and  district  courts  from  regulating  by  general  rule  the  venue 
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of  transitory  actions,  either  in  law  or  in  eqnity,  and  from 
changing  the  same  for  cause. 

Sec.  3.  Suits,  where  to  be  brought.— That  all  suits  and 
proceedings  hereafter  to  be  brought  in  the  said  circuit  or  dis- 
trict courts,  not  of  a  local  nature,  shall  be  brought  in  a  court 
of  the  division  of  the  district  where  the  defendant  resides; 
but  if  there  be  more  than  one  defendant,  and  they  reside  in 
different  divisions  of  the  district,  the  plaintiff  may  sue  in 
either  division  and  send  duplicate  writ  or  writs  to  the  other 
defendants,  on  which  the  plaintiff  or  his  attorney  shall  indorse 
that  the  writ  thus  sent  is  a  copy  of  a  writ  sued  out  of  a  court 
of  the  proper  division  of  the  said  district;  and  the  said  writs 
when  executed  and  returned  into  the  office  from  which  they 
issued,  shall  constitute  one  suit,  and  be  proceeded  in  ac- 
cordingly. 

Sbc.  4.    Clerk's  office  iu  western  district— deputy 

clerk. — The  clerk  of  the  circuit  and  district  court  for  the 
western  district  of  Michigan  shall  reside  and  keep  his  office 
at  Grand  Bapids,  and  shall  also  appoint  a  deputy  clerk  for 
said  court  held  at  Marquette,  who  shall  reside  and  keep  his  of- 
fice at  that  place;  and  said  deputy  clerk  shall  keep  in  his 
office  full  records  of  all  actions  and  proceedings  in  the  said 
circuit  and  district  courts  for  the  northern  division  of  said 
district  held  at  that  place,  and  shall  have  the  same  power  to 
issue  all  processes  from  the  said  courts,  and  perform  any  other 
duty  that  is  or  may  be  given  to  the  clerks  of  other  circuit 
and  district  courts  in  like  cases. 

Sbo.  5.  District  attorney  and  marshal— deputy  mar- 
shal at  Marquette. — That  the  district  attorney  and  mar- 
shal of  the  said  western  district  of  Michigan  shall  respectively 
perform  the  duties  of  district  attorney  and  marshal  for  the 
southern  and  northern  divisions  of  said  district  as  established 
by  this  act.  The  marshal  of  said  district  shall  keep  .an  office 
and  a  deputy  marshal  at  Marquette  in  the.  northern  division 
of  said  district. 
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Sec.  6.    Criminal  causes,  where  to  be  tried— juries.—  ' 

Any  person  charged  with  violating  any  of  the  penal  or  crim- 
inal statutes  of  the  United  States,  of  which  the  said  circuit 
or  district  courts  have  jurisdiction,  shall  be  proceeded 
against  by  indictment  or  otherwise,  within  the  division  of 
said  district  where  the  alleged  offense  or  offenses  shall  be  com- 
mitted, and  shall  have  his  or  her  trial  at  a  term  of  the  said 
court  held  in  said  division,  unless  for  cause  shown,  the  judge 
shall  otherwise  direct;  and  one  grand  and  one  petit  jury  only 
shall  be  summoned,  and  serve  in  both  said  courts  at  each  term 
thereof;  and  jurors  shall  be  selected  and  drawn  from  the  divis- 
ion of  the  said  district  in  which  they  reside  and  in  which  the 
terms  of  the  said  circuit  and  district  courts  to  which  they 
are  summoned  are  held. 

Sec.  7.  Pending  causes  in  eastern  district— This  act 
shall  not  affect,  or  in  any  wise  interfere  with,  causes  of  action 
now  pending  in  the  circuit  and  district  courts  for  the  eastern 
district  of  Michigan,  but  the  same  may  be  proceeded  with  in 
the  same  manner  as  though  this  act  had  not  been  passed: 
Providedy  howeveVj  That  upon  cause  shown,  the  circuit  and 
district  courts  for  the  eastern  district  may  transfer  civil 
causes  arising  in  that  portion  of  said  district  detached  there- 
from by  this  act  to  the  circuit  and  district  courts  for  the 
northern  division  of  the  western  district  of  Michigan,  pro- 
vided for  in  this  act.  The  circuit  and  district  courts  for  the 
eastern  district  of  Michigan  shall  continue  to  have  the  same 
jurisdictioiuin  reference  to  all  crimes  and  offenses  committed 
prior  to  the  passage  of  this  act  in  any  portion  of  the  State  of 
Michigan,  by  this  act  detached  from  said  eastern  district  and 
attached  to  said  western  district. 

SEa  8.  Repeals* — All  provisions  of  law  in  conflict  with 
this  act  are  hereby  repealed. 

Shc.  9.  Terms  at  Port  Huron. — ^There  shall  be  one  or 
more  terms  of  the  district  court  for  the  eastern  district  of 
Michigan,  held  annually  at  the  United  States  court-room  in 
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the*  city  of  Port  Huron  ix\  said  district,  in  the  discretion  of 
the  judge  of  said  district  court,  and  at  such  times  as  he  shall 
appoint  therefor. 
Approved,  June  19,  1878. 

MISSISSIPPI. 

Sec.  539.  The  State  of  Mississippi  is  divided  into  two  dis- 
tricts, which  shall  be  called  the  northern  and  southern  dis- 
tricts of  Mississippi.  The  northern  district  includes  the 
counties  of  Noxubee,  Winston,  Attala,  Carroll,  Bolivar, 
Coahoma,  Funica,  De  Soto,  Marshall,  Tippah,  TishemiDgo, 
Itawaniba,  Monroe,  Lowndes,  Oktibbeha,  Choctaw,  Yalabusha, 
Tallahatchee,  Panola,  La  Fayette,  Pontotoc  and  Chickasaw, 
as  they  existed  June  18, 1838.  The  southern  district  includes 
the  residue  of  said  State. 

18  June,  1838,  c.  115,  a.  1,  v.  5,  p.  247. 

MISSOTJBI. 

Sec.  540.  [The  State  of  Missouri  is  divided  into  two  dis- 
tricts, which  shall  be  called  the  eastern  and  western  districts 
of  Missouri.'  The  eastern  district  includes  the  counties  of 
Schuyler,  Adair,  Knox,  Shelby,  Monroe,  Montgomery,  Gas- 
conade, Franklin,  Washington,  Reynolds,  Shannon,  and  Ore- 
gon, as  they  existed  January  1, 1857,  with  all  the  counties  east 
of  them.  The  western  district  includes  the  residue  of  said 
State.] 

8  March,  1857,  c.  100,  s.  1,  v.  11,  p.  197;  c.  51,  April  8, 1878,  p.  35.  See 
ch.  20,  Jan.  1879,  following. 

CHAP.  20.— An  Act  to  divide  the  western  district  of  Missouri  into  two  di- 
visions, and  to  prescribe  the  times  and  places  for  holding  courts  therein, 
and  for  other  purposes. 

Missouri— western  district  divided  into  two  judicial 
divisions. — Be  it  enacted  by  the  Senate  and  House  of  Repre- 
sentatives of  the  United  States  of  America  in  Congress  assem- 
bledy  The  western  district  of  Missouri  is  hereby  divided  into 
two  divisions,  which  shall  be  known  as  the  eastern  and  western 
divisions  of  the  western  district  of  Missouri.    The  western 
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division  shall  include  the  counties  of  Andrew,  Atchison,  Bar- 
ton, Bates,  Buchanan,  Caldwell,  Carroll,  Cass,  Chariton,  Clay, 
Clinton,  Daviess,  De  Kalb,  Gentry,  Grundy,  Harrison,  Holt, 
Jackson,  Jasper,  La  Fayette,  Linn,  Livingston,  Mercer,  Noda- 
way, Platte,  Putnam,  Eay,  Saline,  Sullivan,  Vernon  and  Worth; 
and  a  term  of  the  district  court  and  circuit  court  of  the 
United  States  for  said  district  shall  be  held  therein  at  the  city 
of  Kansas,  on  thcthird  Monday  in  May  and  the  third  Monday 
in  October  of  each  year.  The  remaining  counties  embraced  in 
said  district  shall  constitute  the  eastern  division  thereof,  and 
the  terms  of  the  district  and  circuit  cot^rts  of.  the  United 
States  for  said  district  shall  be  held  therein  at  the  times  and 
place  now  prescribed  by  law. 

Sec.  2.  Offenses,  where  triable.— All  oflfenses  hereafter 
committed  in  either  of  said  divisions  shall  be  cognizable  and 
indictable  within  the  division  where  committed;  and  all  grand 
and  petit  jurors  summoned  for  service  in  each  division  shall 
be  inhabitants  thereof.  And  all  offenses  heretofore  committed 
within  said  district  shall  be  prosecuted  and  tried  as  if  this  act 
had  not  passed. 

Sec.  3.    Civil  salts,  where  to  be  brought. — All  civil 

suits  not  of  a  local  character  which  shall  be  hereafter  brought 
in  the  district  or  <5ircuit  courts  of  the  United  States  for  the 
western  district  of  Missouri  in  either  of  said  divisions,  against 
a  single  defendant,  or  where  all  the  defendants  reside  in  the 
same  division  of  said  district,  shall  be  brought  in  the  division 
in  which  the  defendant  or  defendants  reside;  but  if  there  are 
two  or  more  defendants  residing  in  different  divisions,  such 
suit  may  be  brought  in  either  division,  and  all  mesne  and 
final  process  subject  to  the  provisions  of  this  act,  issued  in 
either  of  said  divisions,  may  be  served  and  executed  in  either 
or  both  of  the  divisions. 

Sbc.  4.    Depnty  clerk  for  each  division.— -The  clerks  of 

the  circuit  and  district  courts  for  said  district  shall  each  ap- 
point  a  depnty  clerk  at  the  place  where  their  respective  courts 
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are  required  to  be  held  in  the  division  of  the  district  in  whicli 
snch  clerk  shall  not  himself  reside,  each  of  whom  shall,  in  the 
absence  of  the  clerk,  exercise  all  the  powers  and  perform  all 
the  duties  of  clerk  within  the  division  for  which  he  shall  be 
appointed:  Provided^  That  the  appointment  of  such  deputies 
shall  be  approved  by  the  court  for  which  they  shall  be  respect- 
ively appointed,  and  may  be  annulled  by  such  court  at  its 
pleasure.  And  the  clerk  shall  be  responsible  for  the  official 
acts  and  neglects  of  all  such  deputies. 

Sbc.  5,    Transfer  of  pendinj^  civil  suits.— All  civil  suits 

and  proceedings  now  pending  in  the  Circuit  or  District  Court 
of  said  western  district  of  Missouri,  and  which  would,  if  insti- 
tuted after  the  passage  of  this  act,  be  required  to  be  brought 
in  the  western  division  of  said  district,  may  be  transferred  by 
consent  of  all  the  parties,  to  said  western  division  of  said  dis- 
trict, and  there  disposed  of  in  the  same  manner  and  with  like 
effect  as  if  the  same  had  been  there  instituted;  and  all  process, 
writs  and  recognizances  relating  to  such  suits  and  proceedings 
so  transferred  shall  be  considered  as  belonging  to  the  term  of 
the  court  in  the  western  division  of  said  district,  in  the  same 
manner  and  with  like  effect  as  if  they  had  been  issued  or  taken 
in  reference  thereto  originally. 

Approved,  January  21, 1879.  » 

NEBRASKA. 

CHAP.  815.— Ak  Act  to  provide  for  the  holding  of  a  term  of  the  district 
and  circuit  courts  of  the  United  States  at  Lincobi,  Nebraska. 

Terms  of  courts  in— juries. — Be  it  enacted  by  the  Sen- 
ate and*  House  of  Representatives  of  the  United  States  of 
America  i7i  Congress  assembled^  That  there  shall  be  one 
term  of  the  United  States  district  and  circuit  courts  for 
the  district  of  Nebraska,  held  in  the  city  of  Lincoln,  Nebraska, 
on  the  first  Monday  of  January  in  each  year  from  and  after 
the  passage  of  this  act;  and  one  grand  jury  and  one  petit  jury 
only  shall  be  summoned  and  serve  in  both  of  said  courts  at 
each  term  thereof. 

Approved,  June  19, 1878. 
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NEW  YORK. 

Sbc.  541.  The  State  of  New  York  is  divided  into  three 
districts,  which  shall  be  called  the  northern,  eastern  and 
southern  districts  of  New  York.  The  northern  district  in- 
cludes the  counties  of  Kensselaer,  Albany,  Schoharie  and 
Delaware,  with  all  the  counties  north  [and  west]  of  them.  The 
eastern  district*  includes  the  counties  of  Richmond,  Kings, 
Queens  and  SuflTolk,  with  the  waters  thereof.  The  southern 
district  includes  the' residue  of  said  State,  with  the  waters 
thereof. 

9  April,  1814,  c.  49,  s.  1,  v.  3.  p.  120;  8  April,  1818,  c.  32,  s.  3,  v.  3,  p. 
414;  25  April,  1865,  c.  64,  s.  1,  v.  13,  p.  438;  20  June,  1874,  c.  328,  v.  18,  p. 
109;  18  Feb.,  1875,  c.  80,  v.  18,  p.  317. 

Sbc.  642.    Jnrisdictioii  over  waters  near  New  York 

City. — ^The  district  courts  of  the  southern  and  eastern  dis- 
tricts of  New  York  shall  have  concurrent  jurisdiction  over  tjic 
waters  within  the  counties  of  New  York,  Kings,  Queens,  and 
Suffolk,  and  over  all  seizures  made  and  all  matters  done  in 
such  waters;  and  all  processes  or  orders  issued  out  of  either 

of  said  courts,  or  by  any  judge  thereof,  shall  run  and  be  exe- 

* 

cuted  in  any  part  of  the  said  waters. 
25  Feb.,  1865,  c.  54,  s,  2,  v.  13,  p.  438. 

KOBTH  CABOLINA. 

Sbc.  543.  The  State  of  North  Carolina  is  divided  into  two 
districts,  which  shall  be  called  the  eastern  and  western  dis- 
tricts of  North  Carolina.  The  western  district  includes  the 
counties  of  Mecklenburg,  Cabarrus,  Stanly,  Montgomery, 
Richmond,  Davie,  Davidson,  Randolph,  Guilford,  Rocking- 
ham, Sto^kes,  Forsyth,  Union,  Anson,  Caswell,  Person,  Ala- 
mance, Orange,  Chatham,  Moore,  Clay,  Cherokee,  Swain, 
Macon,  Jackson,  Graham,  Haywood,  Transylvania,  Henderson, 
Buncombe,  Madison,  Yancey,  Keitchell,  Watanga,  Ashe,  Alle- 
ghany, Caldwell,  Burke,  McDowell,  Rutherford,  Polk,  Cleve- 
land, Gaston,  Lincobi,  Catawba,  Alexander,  Wilkes,  Surry, 
Tredell,  Yadkin  and  Brown,  and  all  the  territory  embraced 
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therein  which  may  hereafter  be  erected  into  new  counties.  The 
eastern  district  includes  the  residue  of  the  State. 
4  June,  1872,  c.  282,  es.  1,  3,  v.  17,  p.  215. 

CHAP.  822.— An  Act  to  provide  for  the  holding  of  terms  of  the  district 
and  circait  courts  of  the  United  States  at  the  city  of  Charlotte,  North 
Carolina. 

Terms  of  courts  in  western  district  ot—Be  it  enacted 
by  the  Senate  and  Hoxiae  of  JSepresentatives  of  the  United 
States  of  America  in  Congress  assembled^  That  additional 
terms  of  the  district  and  circuit  courts  of  the  United  States 
for  the  western  district  of  North  Carolina  shall  hereafter  be 
held  in  the  city  of  Charlotte,  in  said  State,  and  that  said  terms 
shall  commence  respectively  on  the  second  Monday  of  June 
and  the  second  Monday  of  December  in  each  and  every  year, 
and  shall  continue  until  the  business  is  disposed  of. 

That  this  act  take  effect  from  and  after  its  passage. 

Approved,  June  19, 1878. 

OHIO. 

Sec.  644.  The  State  of  Ohio  is  divided  into  two  districts, 
which  shall  be  called  the  northern  and  southern  districts 
of  Ohio.  The  southern  district  includes  the  counties  of  Bel- 
mont, Guernsey,  Muskingum,  Licking,  Franklin,  Madison, 
Champaign,  Shelby  and  Mercer,  as  they  existed  February  10, 
1855,  with  all  the  counties  south  of  them.  The  northern  dis- 
trict includes  the  residue  of  said  State. 

CHAP.  169.— An  Act  to  provide  for  circait  and  district  courts  of  the 
United  States  at  Toledo,  Ohio. 

« 

Circuit  and  district  courts  at  Toledo,  Ohio— terms- 
juries. — Be  it  enacted  by  the  Senate  and  House  of  Repre- 
sentatives of  the  United  States  of  America  in  Congress 
assembled,  That  a  term  of  the  circuit  court  and  district 
court  for  the  northern  district  of  Ohio  shall  be  held  at  Toledo, 
in  said  State,  on  the  first  Tuesday  of  the  months  of  June  and 
December  in  each  year;  and  one  grand  jury  and  one  petit 
jury  only  shall  be  summoned,  and  serve  in  both  of  said  courts 
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at  each  term  thereof.  And  the  existing  provisions  of  law  fix- 
ing the  times  of  holding  the  district  courts  at  Toledo  are 
hereby  repealed. 

SEcnoN  2.  Northern  district  divided.— Said  northern 
district  shall  be,  and  hereby  is,  divided  into  two  divisions,  to 
be  known  as  tlie  eastern  and  the  western  division  of  the  north  • 
em  district  of  Ohio.  The  western  division  shall  consist  of 
twenty-four  counties,  to- wit:  Williams,  Defiance,  Paulding, 
Van  Wert,  Mercer,  Auglaize,  Allen,  Putnam,  Henry,  Fulton, 
Lucas,  Wood,  Hancock,  Hardin,  Logan,  Union,  Delaware, 
Marion,  Wyandot,  Seneca,  Sandusky,  Ottawa,  Erie,  and  Huron ; 
and  the  eastern  division  shall  consist  of  the  remaining  coun- 
ties in  said  district.  But  no  additional  clerk  or  marshal  shall 
be  appointed  in  said  district. 

Sec.  3.    Suits,  where  to  be  brought— place  of  trial.— 

AH  suits  not  of  a  local  nature  in  the  circuit  and  district 
courts,  against  a  single  defendant,  inhabitant  of  such  State, 
must  be  brought  in  the  division  of  the  district  where  he 
resides;  but  if  there  are  two  or  more  defendants,  residing* in 
different  divisions  of  the  district,  such  suits  may  be  brought  in 
either  division.  All  issues  of  fact  in  such  suits  shall  be  tried 
at  a  term  of  the  court  held  in  the  division  where  the  suit  is  so 
brought 

Sec.  4.  Offenses,  where  to  be  tried. — All  offenses  com- 
mitted in  either  of  the  subdivisions  shall  be  cognizable  and 
indictable  within  said  division. 

Sec.  6.    Transfer  of  pending  causes.- Actions  or  pro- 

ceedings  now  pending  at  Cleveland,  in>  said  district,  which 
would  under  this  act  be  brought  in  the  western  division  of 
said  district,  may  be  transferred,  by  consent  of  all  the  parties, 
to  said  western  division;  and  in  case  of  such  transfer,  all  papers 
and  files  therein,  with  copies  of  all  journal  entries,  shall  be 
transferred  to  the  deputy  clerk's  office  at  Toledo;  and  the  same 
shall  be  proceeded  with  in  all  respects  as  though  it  originally 
commenced  in  the  western  division. 
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* 
Sbo.  6.    Jurors'  residence— service  of  process.— All 

grand  and  petit  jurors  summoned  for  service  in  each  division 
filial!  be  residents  of  such  division.  All  mesne  and  final  pro- 
cess, subject  to  the  provisions  hereinbefore  contained,  issued 
in  either  of  said  divisions,  may  be  served  and  executed  in 
either  or  both  of  the  divisions. 

Sec.  7.  Taking  effect  of  act — ^This  act  shall  be  in  force 
from  and  after  the  first  day  of  September,  anno  Domini  eigli- 
teen  hundred  and  seventy-eight  And  all  acts  and  parts  of 
acts  inconsistent  herewith  are  hereby  repealed. 

Approved,  June  8, 1878. 

CHAP.  18. — An  act  to  provide  for  circuit  and  district  courts  of  the 
United  States  at  Columbus,  Ohio,  and  transferring  certain  counties  from 
the  northern  to  the  southern  district  of  said  State. 

Seo.  1.    United  States  circuit  and  district  courts  of 

Ohio* — Be  it  enacted  hy  the  Senate  and  House  of  Represen- 
tatives of  the  United  States  in  Congress  assembled^  That  the 
counties  of  Union,  Delaware,  Monroe,  Knox,  Coshocton,  Har- 
rison, and  Jefferson,  heretofore  composing  a  part  of  the  north- 
em  district  of  Ohio,  be  transferred  to,  and  henceforth  form  a 
part  of,  the  southern  district  of  Ohio. 

Seg.  2.  Term  held  at  Columbus.— A  term  of  the  cir- 
cuit court  and  of  the  district  court  for  the  southern  district 
of  Ohio  shall  be  held  at  Columbus  in  said  State  on  the  first 
Tuesday  of  the  months  of  June  and.December  in  each  year. 

Sec.  3.  Division  of  southern  district  into  eastern 
and  western  divisions. — Said  southern  district  shall  be,  and 
hereby  is,  divided  into  two  divisions,  to  be  known  as  the  east- 
ern and  western  divisions  of  the  southern  district  of  Ohio. 
The  eastern  division  shall  consist  of  twenty-nine  counties,  to- 
wit:  Union,  Delaware,  Morrow,  Knox,  Coshocton,  Harrison, 
Jefferson,  Madison,  Fayette,  Franklin,  Pickaway,  Ross,  Pike, 
Gallia,  Jackson,  Meigs,  Vinton,  Athens,  Hocking,  Fairfield, 
Licking,  Perry,  Muskingum,  Morgan,  Washington,  Noble, 
Monroe,  Belmont,  and  Guernsey;  and  the  western  division 
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shall  consist  of  the  remaining  counties  in  said  district.  But 
no  additional  clerk  shall  be  appointed  in  said  district. 

Sec.  4.  Suits — issaes  of  fact. — All  suits  not  of  a  local 
nature  in  the  circuit  and  district  courts  against  a  single  de- 
fendant, inhabitant  of  the  State,  must  be  brought  in  the  divis- 
ion of  the  district  where  he  resides;  but  if  there  are  two  or 
more  defendants  residing  in.  different  divisions  of  the  district, 
such  suit  may  be  brought  in  either  division.  All  issues  of 
fact  in  said  suits  shall  be  tried  at  a  term  of  the  court  held  in 
the  division  where  the  suit  is  so  brought. 

Sec.  5.    Crimes,  where  cognizable—heretofore  com- 

.menced. — All  prosecutions  for  crimes  or  offenses  hereafter 
committed  in  either  of  the  subdivisions  shall  be  cognizable 
within  such  division;  and  all  prosecutions  for  crimes  and  of- 
fenses heretofore  committed  within  either  of  said  counties 
taken  as  aforesaid  from  the  nortliern  district,  or  committed  in 
the  southern  district  as  heretofore  constituted,  shall  be  com- 
menced and  proceeded  with  as  if  this  act  had  not  been  passed. 

Sec.  6.  Actions  and  proceedings  pending  at  Cincin- 
nati.— Actions  or  proceedings  now  pending  at  Cincinnati,  in 
said  district,  which  would  under  this  act  be  brought  in  the 
eastern  division  of  said  district,  may  be  transferred,  by  the 
consent  of  all  the  parties,  to  said  easterji  division;  and  in 
case  of  such  transfer,  all  papers  and  files  therein,  with  copies 
of  all  journal  entries,  shall  be  transferred  to  the  deputy  clerk's 
office  at  Columbus;  and  the  same  shall  be  proceeded  with  in 
all  respects  as  though  it  [had  been]  originally  commenced  in 
the  eastern  division. 

Sec.  7.    Jupops— process— service    and    execntion.— 

All  grand  and  petit  jurors  summoned  for  service  in  such 
division  shall  be  residents  of  such  division.  All  mesne  and 
final  process  subject  to  the  provisions  hereinbefore  contained, 
issued  in  either  of  said  divisions,  may  be  served  and  executed 
in  either  or  both  of  the  divisions. 

Sec.  8.    Removal  of  suits  froni  State  courts.— In  all 

cases  of  removals  of  suits  from  the  courts  of  the  State  of 
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Ohio  to  the  courts  of  the  United  States  iu  the  southern  dis- 
trict of  Ohio,  such  removal  shall  be  to  the  United  States 
courts  in  the  division  in  which  the  county  is  situated  from 
which  the  removal  is  made;  and  the  time  within  which  the 
removal  shall  be  perfected,  in  so  far  as  it  refers  to,  or  is  regu- 
ulated  by,  the  terms  of  the  United  States  courts,  shall  be 
deemed  to  refer  to  the  terms  of  the  United  States  courts  in 
such  division. 

SEa  9.    Taking  effect  of  act— repeal.— This  act  shall 

be  in  force  from  and  after  the  first  day  of  March,  A.  D.  1880; 
and  all  acts  and  parts  of  acts  inconsistent  herewith  are  hereby 
repealed. 
Approved,  Feb.  4, 1880. 

PENNSYLVANIA. 

Sbc.  545.  The  State  of  Pennsylvania  is  divided  into  two 
districts,  which  shall  be  called  the  eastern  and  western  dis- 
tricts of  Pennsylvania.  The  western  district  includes  the 
counties  of  Fayette,  Greene,  Washington,  AUe-gheny,  West- 
moreland, Somerset,  Bedford,  Huntingdon,  Centre,  Mifflin, 
Clearfield,  Beaver,  Mercer,  Potter,  Jejfferson,  Cambria,  In- 
diana, Armstrong,  Butler,  Crawford,  Venango,  Erie,  War- 
ren, Susquehanna,  Bradford,  Tioga,  Union,  Northumber 
land,  Columbia,  Luzerne  and  Lycoming,  as  they  existed 
April  20, 1818.  The  eastern  district  includes  the  residue,  of 
said  State. 

SOUTH  GABOLINA. 

Sec.  546.  The  State  of  South  Carolina  is  divided  into  two 
districts,  which  shall  be  called  the  eastern  and  western  dis- 
tricts of  the  district  of  South  Carolina.  The  western  dis- 
trict includes  the  counties  of  Lancaster,  Chester,  York,  TTnion, 
Spartanburg,  Greenville,  Pendleton,  Abbeyville,  Edgefield, 
Newberry,  Laurens  and  Fairfield,  as  they  existed  February 
'21,  1823.  The  eastern  district  includes  the  residue  of  said 
State. 


»iai;e. 
21  Feb.,  1823,  c.  11,  s.  1,  v.  31  p.  726. 
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TiSNNESSEE. 

Sec.  647.  The  State  of  Tennessee  is  divided  into  three  dis- 
tricts, wliich  shall  be  called  the  eastern,  western  and  middle 
districts  of  Tennessee.  The  eastern  district  includes  the 
counties  of  Anderson,  Bledsoe,  Blount,  Bradley,  Campbell, 
Carter,  Claiborne,  Cocke,  Cumberland,  Granger,  Greene,  Ham- 
ilton, Hancock,  Hawkins,  Jefferson,  Johnson,  Knox,  McMinn, 
Marion,  Meigs,  Monroe,  Morgan,  Polk,  Bhea,  Boane,  Scott, 
Sevier,  Sullivan,  Union  and  Washington,  as  they  existed  Feb- 
ruary 19, 1856.  The  western  district  includes  the  counties  of 
Benton,  Carroll,  Henry,  Obion,  Dyer,  Gibson,  Lauderdale, 
Haywood,  Tipton,  Shelby,  Fayette,  Hardeman,  McNairy,  Har- 
din, Perry,  Madison,  Henderson  and  Weakley,  as  they  existed 
June  IS,  1838.  The  middle  district  includes  the  residue  of 
said  State. 

18  June,  1838,  c.  118,  8. 1,  v.  6,  p.  249;  18  Jan.,  1839,  c.  3,  s.  1,  v.  5,  p. 
313:  19  Feb.,  1856,  c.  8,  s.  1,  v.  11,  p.  1,  3  Mar.,  1875,  c.  148,  v.  18, 
p.  480. 


•  196. — An  Act  to  provide  for  the  appointment  of  a  district  judge 
for  the  western  district  of  Tennessee,  and  for  other  purposes. 

District  judge  western  district  of  Tennessee— ap- 
pointment.— Be  it  enacted  by  the  Senate  and  Ilovse  of  Rep- 
resentatives  of  the  United  States  of  America  in  Confess 
cutsembledy  That  there  shall  be  appointed  by  the  President  of 
the  United  States,  by  and  with  the  advice  and  consent  of  the 
Sefaate,  a  district  judge  for  the  western  district  of  Tennessee, 
who  shall,  from  and  after  the  time  of  his  appointment,  hold  the 
terms  of  the  United  States  district  court  in  said  district  at 
the  times  and  places  required  by  law. 

Sec.  2.  Salary — ^powers* — Said  district  judge  shall  be 
paid  the  same  salary  and  in  the  same  manner  as  the  judge  of 
the  middle  and  eastern  districts  of  Tennessee,  and  shall  exer- 
cise all  the  circuit  and  district  court  power  and  jurisdiction 
now  conferred  on  said  judge  and  said  court. 

Sec.  3.  Present  jndge,  assignment  ot— The  present 
district  judge  of  said  State  shall  be  and  remain  the  district 
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judge  of  the  United  States  for  the  middle  and  eastern  dis- 
tricts thereof,  as  if  originally  appointed  thereto. 

'  Sec.  4.     Repeals. — ^That  all  laws,  or  parts  of  laws,  in  con- 
flict with  this  act,  be,  and  the  same  are  hereby  repealed. 
Approved,  June  14, 1878. 

CHAP.  859.— 2d  Sess.,  1878,  p.  235. 

Tennessee  judicial  diBtricts.— Provided ,  That  the  act 
entitled  "  an  act  to  provide  for  the  appointment  of  a  district 
judge  for  the  western  district  of  Tennessee  and  for  other  pur- 
poses," approved  June  14, 1878,  be,  and  the  same  is  hereby 
amended,  as  follows: 

The  western  district  of  Tennessee  is  hereby  divided  into  two 
divisions,  which  shall  be  known  as  the  eastern  and  western 
divisions  thereof. 

The  eastern  division  shall  include  the  counties  of  Benton, 
Carroll,  Decatur,  Gibson,  Henderson,  Henry,  Madison,  Mc- 
Nairy,  Hardin,  Dyer,  Lake,  Crockett,  Weakley  and  Obion, 
and  terms  of  the  circuit  and  district  courts  of  the  United 
States  for  said  district  shall  1>e  held  therein  at  the  town  of 
Jackson,  in  the  county  of  Madison,  at  least  twice  in  each  year, 
at  such  times  as  the  judges  thereof  shall  respectively  fix,  when- 
ever the  authorities  of  said  county  or  town  shall  provide  suit- 
able buildings  therefor  free  of  any  expense  to  the  United  States. 
The  remaining  counties  embraced  in  said  district  shall  consti- 
tute the  western  division  thereof,  and  terms  of  the  district 
and  circuit  courts  of  the  United  States  for  said  district 
shall  be  held  therein  at  the  times  and  place  now  prescribed  by 
law. 

Suits— where  to  be  brought— All  suits  of  a  local  char- 
acter which  shall  be  hereafter  brought  in  the  district  or  cir- 
cuit court  of  the  United  States  for  the  western  district  of 
Tennessee,  against  a  single  defendant,  or  where  all  the  de- 
fendants reside  in  the  same  division  of  said  district,  shall  be 
brought  in  the  division  in  which  the  defendant  or  defendants 
reside,  but  if  there  are  two  or  more  defendants  residing  in  dif- 
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ferent  divisions,  such  suit  may  be  brought  in  either  division, 
and  duplicate  writs  may  be  sent  to  the  other  defendants.  The 
clerk  issuing  such  duplicate  writs  shall  indorse  thereon  that 
it  is  a  true  copy  of  a  writ  sued  out  in  the  proper  division  of 
the  district  and  the  original  and  duplicate  writs  when  executed 
and  returned  into  the  office  from  which  they  shall  have  issued 
shall  be  proceeded  in  as  one  suit,  and  all  issues  of  fact  in  such 
suits  shall  be  tried  in  the  division  where  suit  is  so  brought. 
The  clerks  of  the  cdrcuit  and  district  courts  for  said  district 
shall  each  appoint  a  deputy  of  their  I'espective  courts  at  the 
place  in  the  eastern  division  of  said  district  where  their  said 
courts  are  required  to  be  held,  who  shall,  in  the  absence  of  the 
clerk,  exercise  all  the  powers,  and  perform  all  the  duties  of 
clerk  within  said  division:  Provided^  That  the  appointments 
of  such  deputies  shall  be  approved  by  the  court  for  which  they 
shall  be  respectively  appointed,  and  may  be  annulled  by  such 
court  at  its  pleasure.  The  marshal  of  said  district  shall  also 
appoint  a  depqty  for  said  eastern  division,  who  shall  reside 
therein,  and  in  the  absence  of  the  marshal  peiiurm  all  the 
duties  devolved  upon  the  marshal  by  law. 
Approved,  June  20, 1878. 

CHAP.  203.  An  Act  to  establish  a  district  and  circuit  court  at  Chatta- 
nooga, Tennessee,  and  to  add  the  county  of  Grundy  to  the  eastern  dis- 
trict of  Tennessee. 

Sbctioii  1.  U .  S  •  Courts — Tennessee* — Be  it  enacted  by 
the  Senate  and  House  of  Representatives  of  the  United 
Stat^  of  America  in  Congress  assembled^  That  the  county 
of  Grundy  heretofore  composing  a  part  of  the  middle  district 
of  Tennessee  be  transferred  to,  and  henceforth  form  a  part  of, 
the  eastern  district  of  Tennessee. 

Sec.  2.  Term  at  Chattanooga.— A  term  of  the  circuit 
court  and  of  the  district  court  for  the  eastern  district  of 
Tennessee  shall  be  held  at  Chattanooga  in  said  State  in  each 
year,  on  the  first  Monday  of  April  and  October,  after  the  pas- 
sage of  this  act. 
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Sec.  3.    Northern  and  southern  divisions  of  nearest 

district. — Said  eastern  district  shall  be,  and  hereby  is,  divided 
into  two  divisions,  to  be  known  as  the  northern  and  southern 
divisions  of  the  eastern  district  of  Tennessee;  the  southern 
division  shall  consist  of  the  following  counties,  to-wit:  Ham- 
ilton, James,  Polk,  McMinn,  Bradley,  Meigs,  Rhea,  Marion, 
Sequatchie,  Bledsoe,  Grundy,  and  Cumberland,  and  the  north- 
em  division  shall  consist  of  the  remaining  counties  in  said 
district.  But  no  additional  clerk  or  marshal  shall  be  ap- 
pointed in  said  district. 

Sec.  4.    Clerks— marshal— district  attorney— dnties, 

etc. — ^TJie  clerks  of  the  district  and  circuit  courts  for  the 
eastern  district  of  Tennessee,  and  the  marshal  and  district 
attorney  for  said  district,  shall  perform  the  duties  appertaining 
to  their  offices  respectively  for  said  courts.  And  the  said 
clerks  and  marshal  shall  each  appoint  a  deputy  to  reside  and 
keep  their  offices  in  the  city  of  Chatt-anooga,  and  who  shall, 
in  the  absence  of  their  principals,  do  and  perform  all  of  the 
duties  appertaining  to  their  offices  respectively. 

Sec.  5.  Salts, — All  suits  of  a  local  nature  in  the  circuit 
and  district  courts  against  a  single  defendant,  inhabitant  of 
said  State,  must  be  brought  in  the  division  of  the  district 
where  he  resides;  but  if  there  are  two  or  more  defendants  re- 
siding in  different  divisions  of  the  district,  such  suits  may  be 
brought  in  either  division.  All  issues  of  fact  in  said  suits 
shall  be  tried  at  a  term  of  the  court  held  in  the  division  where 
the  suit  is  so  brought. 

Sec.  6.  Crimes  and  offenses.— All  prosecutions  for 
crimes  or  offenses  hereafter  committed  in  either  of  the  stjb- 
di visions  shall  be  cognizable  within  such  division;  and  all 
prosecutions  for  crimes  or  offenses  heretofore  committed 
within  said  county  taken  as  aforesaid  from  the  middle  district, 
or  committed  in  the  eastern  district  as  heretofore  constituted, 
shall  be  commenced  and  proceeded  with  as  if  this  act  had  not 
been  passed. 
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Sec.  7.  Jurors — process. — All  grand  and  petit  jurors  sum- 
tnoned  for  service  in  each  division  shall  be  residents  of  such 
division;  all  mesne  and  final  process  subject  to  the  provisions 
hereinbefore  contained,  issued  in  either  of  said  divisions,  may 
be  served  and  executed  in  either  or  both  of  the  divisions. 

Sec.  8.  Removal  of  suits  .-—In  all  cases  of  removal  of 
suits  from  tlie  courts  of  the  State  of  Tennessee  to  the  courts 
of  the  United  States  in  the  eastern  district  of  Tennessee,  such 
removal  shall  be  to  the  courts  of  the  United  States  in  the 
division  in  which  the  county  is  situated  from  which  the 
removal  is  made;  and  the  time  within  which  the  removal  shall 
be  perfected  in  so  far  as  it  refers  to,  or  is  regulated  by,  the 
terms  of  tlie  United  States  courts,  shall  be  deemed  to  refer  to 
the  terms  of  the  United  States  courts  in  such  division. 

Sec.  9.  Building  provided  by  State  or  municipal 
authorities* — ^That  each  of  the  said  courts  shall  be  lield  in  a 
building  to  be  provided  for  that  purpose  by  the  State  or  mu- 
nicipal authorities,  and  without  expense  to  the  United  States. 

Sbc.  10.  Repeal. — ^This  act  shall  be  in  force  from  and 
after  the  first  day  of  July,  A.  D.  1880;  and  all  acts  and  parts 
of  acts  inconsistent  herewith  are  hereby  repealed. 

Approved,  June  11, 1880. 

TEXAS. 

Sbc.  548.  [The  Sta^e  of  Texas  is  divided  into  two  districts, 
which  shall  be  called  the  eastern  and  western  districts  of 
Texas.  7%e  eastern  district  inchides  the  counties  of  New- 
ton^ Jasper^  Jeffersan^  Orange^  TyleVy  Polk^  Liberty^  Oalves- 
tofif  HarriSy  Montgomery^  Austin^  Fort  Bendy  Brazoria^ 
Colorado y  Wharton j  Matagorda^  Lavaca^  Jackson^  Calhoun^ 
DeWittj  Victoria  J  Goliad^  Refugio  ^  San  Patrico^  Nueces^ 
Cameron^  Starr^  Wehh^  and  Hidalgo^  as  they  existed  in 
eighteen  hundred  and  fifty-two.  The  western  district  in^ 
chides  the  residue  of  said  State,"] 

That  put  In  Ualie  him  been  repealed,  and  le  anbetttatod  by  Ob.  07. 

21  Feb.,  1857,  c.57,  8. 1,  v.  11,  p.  164. 
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CHAP.  97.- Air  Act  to  creat3  the  northern  judicial  district  of  the  State  of 
Texas,  and  to  change  the  eastern  and  western  judicial  districts  of  said 
State,  and  to  fix  the  time  and  places  of  holding  courts  in  said  districts. 

Texas— northern  judicial  district— -B^  it  encLcted  by  the 
Senate  and  HouBe  of  Rejpresentatives  of  the  United  States  of 
Araerioa  in  Congress  assembled,  That  a  judicial  district  is 
hereby  created  in  the  State  of  Texas,  to  be  called  the  north- 
ern  judicial  district  of  said  State,  and  the  territory  embraced 
in  the  following-named  counties,  as  now  constituted,  shall 
compose  said  district,  namely:  Brazos,  Kobertson,  Leon,  Lime- 
stone, Freestone,  Navarro,  Ellis,  Kauffman,  Dallas,  Kockwall, 
Hunt,  Fannin,  Lamar,  Dc^ta,  Collin,  Grayson,  Cooke,  Den- 
ton, Tarrant,  Johnson,  Hill,  McLennan,  Falls,  Bell,  Coryell, 
Hamilton,  Bosque,  Comanche,  Erath,  Somerville,  Hood, 
Parker,  Palo  Pinto,  Jack,  Wise,  Montague,  Clay,  Archer, 
Wichita,  Wilbarger,  Hardeman,  Knox,  Baylor,  Haskell, 
Throckmorton,  Young,  Stephens,  Shackelford,  Jones,  Taylor, 
Callahan,  Eastland,  Brown,  Coleman,  Kunnels,  Greer,  Nolan, 
Fisher,  Stonewall,  King,  Cottle,  Childress,  Collingsworth, 
Wlieeler,  Hemphill,  Lipscomb,  Ochiltree,  Roberts,  Gray,  Don- 
ley, Hall,  Motley,  Dickens,  Kent,  Scurry,  Mitchell,  Howard, 
Borden,  Dawson,  Gaines,  Martin,  Andrews,  Garza,  Crosby, 
Floyd,  Briscoe,  Armstrong,  Carson,  Hutchinson,  Hansford, 
Sherman,  Moore,  Potter,  Kandall,  Swisher,  Hale,  Lubbock, 
Lynn,  Terry,  Hockley,  Lamb,  Castro,  Deaf  Smith,  Oldham, 
Hartley,  Dallam,  Palmer,  Bayley,  Cochran  and  Yoakum. 

Sec.  2.  Eastern  judicial  district.— That  from  and  after 
the  passage  of  this  act,  the  territory  embraced  in  the  follow- 
ing-named counties,  as  now  constituted,  shall  compose  the 
eastern  judicial  district,  namely:  Matagorda,  Wharton,  Bra- 
zoria, Fort  Bend,  Colorado,  Austin,  Waller,  Harris,  Galveston, 
Chambers,  JeflTerson,  Orange,  Hardin,  Liberty,  Newton,  Jas- 
per, Tyler,  Polk,  San  Jacinto,  Montgomery,  Walker,  Grimes, 
Madison,  Trinity,  Angelina,  San  Augustine,  Sabine,  Shelby, 
Nacogdoches,  Cherokee,  Houston,  Anderson,  Henderson, 
Smith,  Rusk,  Panola,  Harrison,  Gregg,  Upshur,  Wood,  Van- 
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zandt,  Eains,  Hopkins,  Camp,  Titus,  Marion,  Cass,  Bowie, 
Franklin,  Morris  and  Eed  JJiver. 

Sec.  3.  Western  judicial  district.— That  from  and  after 
the  passage  of  this  act,  the  territory  embraced  in  the  following- 
named  counties,  as  now  constituted,  shall  compose  the  western 
judicial  district  of  said  State,  namely:  Calhoun,  Jackson, 
Victoria,  Goliad,  Kefugio,  Bee,  San  Patricio,  Nueces,  Cam- 
eron, Hidalgo,  Starr,  Zapata,  Duval,  Encinal,  Webb,  La  Salle, 
McMuUen,  Live  Oak,  De  Witt,  Lavaca,  Gonzales,  Wilson, 
Karnes,  Atascosa,  Frio,  Dimmi£,  Zavala,  Maverick,  Kinney, 
Uvalde,  Medina,  Bexar,  Guadalupe,  Caldwell,  Fayette,  Wash- 
ington, Lee,  Burleson,  Milan,  Williamson,  Bastrop,  Travis, 
Hays,  Comal,  Kendall,  Blanco,  Burnett,  Llano,  Gillespie, 
Kerr,  Bandera,  Edwards,  Kimball,  Mason,  Menard,  El  Paso, 
Presidio,  Tom  Green,  Crockett,  Pecos,  Concho,  McCuUoch, 
San  Saba  and  Lampasas  [and  Aransas]. 

Sbo.  4.    Times  and  places  for  holding  terms.— That  the 

courts  in  the  northern  judicial  district  shall  be  held  twice 
in  each  year,  at  Waco,  Dallas,  and  at  Graham,  in  Young 
county;  and  the  courts  in  the  eastern  judicial  district  shall 
be  held  twice  in  each  year,  at  Galveston,  Tyler  and  Jefferson; 
and  the  courts  in  the  western  judicial  district  shall  be  held 
twice  in  each  year,  at  Brownsville,  San  Antonio  and  Austin. 
The  courts  shall  be  held  in  the  city  of  Waco  on  the  first  Mon- 
days  in  April  and  October;  in  the  city  of  Dallas,  the  first 
Mondays  in  June  and  December;  in  the  town  of  G/aham. 
Young  county,  on  the  first  Mondays  in  February  and  August; 
in  the  city  of  Galveston,  on  the  first  Mondays  in  November 
and  March;  at  the  city  of  Tyler,  on  the  second  Mondays  in 
January  and  May;  at  the  city  of  Jefferson,  on  the  second  Mon- 
days in  February  and  September;  at  the  city  of  Brownsville, 
on  the  first  Mondays  in  January  and  July;  at  San  Antonio, 
on  the  first  Mondays  in  May  and  November;  at  Austin,  on  the 
first  Mondays  in  February  and  August.  And  the  district  judge 
of  each  of  said  districts  shall  have  power  to  fix  adjourned 
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terras  at  all  of  said  places,  so  as  to  dispose  of  the  whole  of  the 
business  of  said  courts. 

Sec.  5.  Return  of  process. —That  all  process  issued 
against  defendants  residing  in  the  counties  of  Brazos,  Robert- 
son, Leon,  Limestone,  Freestone,  McLannan,  Falls,  Bell, 
Coryell,  Hamilton,  Comanche,  Erath,  Hood,  Bosque,  Somer- 
ville,  Hill,  Brown,  Coleman  and  Runnels  shall  be  returned  to 
Waco;  and  all  process  issued  against  defendants  residing  in 
the  counties  of  Navarro,  Johnson,  Ellis,  Kaufman,  Dallas, 
Rockwall,  Hunt^  Lamar,  F&nnin,  Grayson,  Collin,  Denton, 
Cooke,  Montague,  Wise,  Tarrant,  Parker,  Delta  and  Clay 
shall  be  returned  to  Dallas;  and  all  process  issued  against 
defendants  residing  in  the  counties  of  Eastland,  Stephens, 
Young,  Archer,  Wichita,  Wilbarger,  Baylor,  Throckmorton, 
Shackelford,  Callahan,Tay  lor,  Jones,  Haskell,  Knox,  Hardeman, 
Greer,  Nolan,  Mitchell,  Howard,  Martin,  Andrews,  Gaines, 
Dawson,  Bordeji,  Scurry,  Fisher,  Stonewall,  Kent,  Garza,  Lynn, 
Terry,  Yoakum,  Cochran,  Hockley,  Lubbock,  Crosby,  Dickens, 
King,  Cottle,  Motley,  Floyd,  Hale,  Lamb,  Bayley,  Palmer, 
Castro,  Swisher,  Brisco,  Hall,  Childress,  Collingsworth,  Don- 
ley, Armstrong,  Deaf  Smith,  Oldham,  Potter,  Carson,  Gray, 
Wheeler,  Hemphill,  Lipscomb,  Ochiltree,  Roberts,  Hutchinson, 
Hansford,  Sherman,  Moore,  Hartley,  Palo  Pinto,  Jack  and 
Dallam  shall  be  returned  to  Graham;  and  all  process  issued 
against  defendants  residing  in  the  counties  of  Jackson,  Mata- 
gorda, Brazoria,  Wharton,  Colorado,  Fort  Bend,  Austin,  Har- 
ris,  Galveston,  Chambers,  Jeflferson,  Orange,  Hardin,  Liberty, 
Montgomery,  Waller,  Grimes,  Madison,  Walker,  San  Jacinto, 
Polk,  Tyler,  Jasper  and  Newton  shall  be  returned  to  Galves- 
ton; and  all  propess  issued  against  defendants  residing  in  the 
counties  of  Sabine,  San  Augustine,  Shelby,  Nacogdoches, 
Angelina,  Trinity,  Houston,  Anderson,  Cherokee,  Panola, 
Rusk,  Smith,  Henderson,  Vanzandt,  Rains,  Gregg  and  Wood 
Bhall  be  returned  to  Tyler;  and  all  process  issued  against 
defendants  residing  in  the  counties  of  Upshur,  Harrison, 
Marion,  Cass,  Bowie,  Red  River,  Titus,  Camp,  Hopkins,  Mor- 
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ris  and  Franklin  shall  be  returned  to  Jefferson ;  and  all  pro- 
cess issued  against  defendants  residing  in  the  counties  of 
Cameron,  Hidalgo,  Starr,  Zapata,  Webb,  Encinal,  Duval, 
Nueces,  San  Patricio,  Dimmit  and  Maverick  shall  be  returned 
to  Brownsville;  and  all  process  issued  against  defendants 
residing  in  the  counties  of  Calhoun,  Refugio,  Victoria,  Goliad, 
Bee,  Live  Oak,  Karnes,  Dewitt,  Lavaca,  Gonzales,  Guadalupe, 
Wilson,  Atacosa,  McMullen,  Bexar,  Comal,  Kendall,  Kerr, 
Edwards,  Bandera,  Medina,  Frio,  La  Salle,  Zavala,  Uvalde, 
Kinney,  Crockett,  Tom  Green,  Pecos,  Presidio  and  El  Paso 
shall  be  returned  to  San  Antonio;  and  all  process  issued 
against  defendants  residing  in  the  counties  of  Fayette,  Wash- 
ington, Burleson,  Milan,  Williamson,  Lee,  Bastrop,  Caldwell, 
Hays,  Travis,  Blanco,  Gillespie,  Burnet,  Llano,  Mason,  Kim- 
ball, Menard,  Concho,  McCulloch,  San  Saba  and  Lampasas 
shall  be  returned  to  Austin;  and  that  all  process  issued 
against  defendants  residing  in  any  county  which  may  here- 
after be  created  by  law,  shall  be  returned  to  the  nearest  place 
for  holding  court  in  the  judicial  district  within  which  said 
county  is  formed. 

Suits  against  more  than  one  defendant— And  if  there 

be  more  than  one  defendant,  and  they  reside  in  different 
divisions  of  the  district,  the  plaintiff  may  sue  in  either  divis- 
ion and  send  duplicate  writ  or  writs  to  the  other  defendants, 
on  which  the  plaintiff  or  bis  attorney  shall  indorse  that  the 
writ  thus  sent  is  a  copy  of  a  writ  sued  out  of  a  court  of  the 
proper  division  of  the  said  district;  and  the  said  writs,  when 
executed  and  returned  into  the  office  from  whi,oh  they  issued, 
shall  constitute  one  suit,  and  be  proceeded  in  accordingly. 

Sec.  6.  Transfer  of  pending  causes.— Actions  or  pro- 
ceedings now  pending  at  Brownsville,  Austin,  Galveston  and 
Tyler,  which,  under  this  act,  would  be  brought  in  some  other 
district,  may,  on  the  application  of  either  party,  be  transferred 
to  the  proper  court  of  said  district;  and  in  case  of  such  trans- 
fer, all  papers  and  files  therein,  with  copies  of  all  journal 
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entries,  shall  be  transferred  to  the  office  of  the  clerk  of  sach 
court,  and  the  same  shall  proceed  in  all  respects  as  though 
originally  commenced  in  said  court. 

Sec.  7.  Assignment  of  present  judges. — ^That  the  pres- 
ent  judg^  of  the  eastern  district  of  Texas  be,  and  he  is  hereby, 
assigned  to  hold  said  courts  in  the  said  eastern  district,  and 
shall  exercise  the  same  jurisdiction  and  perform  the  same 
duties  within  the  said  district  as  he  now  exercises  and  per- 
forms within  his  present  district. 

That  the  present  judge  of  the  w^teru  district  of  Texas  be, 
and  he  is  hereby,  assigned  to  hold  said  courts  in  the  western 
district  of  Texas,  and  shall  exercise  the  same  jurisdiction  and 
perform  the  same  duties  within  the  said  district  as  he  now 
exercises  and  performs  within  his  present  district.  And  there 
shall  be  appointed  a  district  judge  for  the  northern  district  of 
Texas,  who  shall  possess  the  same  powers  and  do  and  perform  all 
such  duties  in  his  district  as  are  now  enjoyed,  or  in  any  man- 
ner appertain  to  the  present  district  judges  for  said  eastern 
and  western  districts  of  Texas.  And  the  district  judge  of 
such  district  shall  be  entitled  to  the  same  compensation  as  by 
law  is  provided  for  the  present  judges  of  the  eastern  and 
western  districts  of  Texas. 

Sec.  8.    District  attorney  and  marshal  for  northern 

district. — ^That  there  shall  be  appointed  one  person  as  district 
attorney  and  one  person  as  marshal  for  said  northern  district, 
whose  terms  of  appointment  and  services,  as  well  as  duties 
and  emoluments,  shall  be  the  same  with  those  respectively 
appertaining  to  the  said  offices  in  the  said  eastern  and  western 
districts  of  Texas;  and  said  marshal  shall  give  the  same  bond 
that  other  marshals  are  required  to  give,  to  be  approved  and 
recorded  as  now  directed  by  law:  Providedj  That  the  present 
district  attorneys  for  the  eastern  and  western  districts  of  Texas 
shall  still  hold  their  offices  respectively  in  said  districts,  and 
shall  retain  charge  of  all  suits  already  commenced  until  the 
final  termination,  unless  the  President  of  the  United  States 
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sliall  otherwise  direct;  and  the  present  marshals  for  said  east- 
em  and  western  districts  shall  continue  to  be  the  marshals  for 
said  districts  during  their  respective  official  terms:  Provided 
fwrther^  That  it  is  not  intended  by  this  act  to  work  the 
removal  of,  or  in  any  manner  aifect,  the  clerks  of  the  district 
conrts  now  holding  office  in  said  districts. 

Sbc.  9.    Clerk  for  northern  district  and  depnties,— 

The  district  judge  of  the  northern  district  shall  appoint  a 
clerk  of  said  court,  who  shall  reside  at  one  of  the  places 
designated  in  this  act  for  holding  the  courts,  and  two  deputies 
Bhall  be  appointed  by  the  clerk,  one  of  wliom  shall  reside  at 
each  of  the  other  places  designated  for  holding  the  courts. 
Approved,  February  24, 1879. 


.  18. — An  Act  to  amend  an  act  approved  Febmary  24th,  1879, 
entited,  "An  act  to  create  the  northern  judicial  district  of  the  State  of 
Texas,  and  to  change  the  eastern  and  western  judicial  districts  of  said 
State,  and  to  fix  the  time  and  places  of  holding  courts  in  said  districts/' 

SBonoK  1.  Transfer  of  Jackson  county.— -ff^  it  enacted 
hy  the  Senate  and  House  of  Hepresentatives  of  the  United 
Sta^  of  Atnerica  in  Congress  assemhled^  That  so  much  of 
the  act  to  which  this  is  amendatory  as  provides  that  Jackson 
county  shall  be  embraced  in  the  western  judicial  district  of 
Texas  be,  and  the  same  is  hereby  repealed,  and  the  said  county 
of  Jackson  is  hereby  placed  in  the  eastern  judicial  district  of 
said  State;  and  all  process  issued  against  defendants  residing 
therein  shall  be  returned  to  Galveston;  and  all  civil  causes  of 
action  which  have  accrued  in  said  county,  of  which  the  courts 
of  the  United  States  have  jurisdiction,  shall  be  coginzable  in 
the  court  at  Galveston,  but  all  offenses  committed  in  said 
county  against  the  laws  of  the  United  States  before  the  pas- 
sage of  this  act  shall  be  cognizable  in  the  court  of  the  western 
district,  as  provided  in  said  act  of  the  twenty-fourth  of  Feb- 
ruary, eighteen  hundred  and  seventy-nine. 

Seo.  3.  Retnrn  of  process. — That  so  much  of  the  act  to 
which  this  is  an  amendment,  as  makes  all  process  against 
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defendants  residing  in  the  counties  of  Aransas,  Duval,  Nueces, 
La  Salle,  Zapata,  San  Patricio,  Refugio,  Dimmit,  Webb, 
Encinal,  and  Maverick  returnable  to  Brownsvile  is  hereby 
repealed,  and  such  process  is  hereby  made  returaable  to 
San  Antonio;  and  all  causes  of  civil  action  which  have  accrued 
in  said  counties,  or  either  of  them,  since  the  passage  of  tlie  act 
to  which  this  is  an  amendment,  or  which  shall  hei'eafter  accrue, 
shall  be  cognizable  in  the  court  at  San  Antonio. 

Sec.  3.  Transfer  of  civil  actions. — Civil  actions  or  pro- 
ceedings now  pending  against  parlies  residing  in  either  of 
said  counties  in  the  courts  named  in  the  first  and  second  sec- 
tions hereof,  as  provided  in  the  act  to  which  this  is  an  amend- 
ment, may,  on  the  application  of  either  party,  be  transferred 
to  the  proper  court  of  said  district  under  this  act;  and  in  case 
of  such  transfer,  all  papers  and  files  therein,  with  copies  of  all 
journal  entries,  shall  be  transferred  to  the  office  of  the  clerk 
of  such  court;  and  the  same  shall  proceed  in  all  respects  the 
same  as  though  originally  commenced  in  said  court;  and  civil 
actions  and  proceedings  now  pending  in  the  circuit  courts  at 
Brownsville,  Austin,  Galveston  or  Tyler,  which  under  this  act 
would  be  cognizable  in  some  other  district,  may,  on  the  appli- 
cation of  either  party  be  transferred  to  the  proper  court  of 
said  district,  and  in  case  of  such  transfer  all  papers  and  files 
therein  with  copies  of  all  journal  entries,  shall  be  transferred 
to  the  office  of  the  clerk  of  such  court,  and  the  same  shall 
proceed  in  all  respects  as  though  originally  commenced  in 
said  court. 

Seo.  4.    Fifth  judicial  circuit— jurisdiction— terms. 

— The  several  districts  as  established  in  the  act  to  which  this  is 
an  amendment,  are  hereby  declared  to  be  a  part  of  the  fifth 
judicial  circuit;  and  the  courts  of  the  said  northern  district, 
shall  have  the  same  jurisdiction  as  is  conferred  by  law  upon 
the  courts  of  the  eastern  and  western  districts  of  said  state; 
and  the  circuit  court  for  the  said  northern  district,  shall  be 
held  twice  a  year  at  Waco,  on  the  first  Mondays  in  April  and 
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October,  at  Dallas,  on  the  first  Mondays  in  June  and  Decem- 
ber, and  at  Graham,  on  the  firat  Mondays  in  February  and 
AugQst,  and  the  circuit  courts  shall  be  held  at  Jefferson  in  the 
eastern  district,  on  the  second  Mondays  in  February  and  Sep- 
tember, and  at  San  Antonio  in  the  western  district,  on  the  first 
Mondays  of  May  and  November. 

Seo.  5.    Repeals. — All  laws  and  parts  of  laws  in  conflict 
with  this  act  are  hereby  repealed. 
Approved,  June  11,  1879. 


.  213. — An  Act  to  amend  an  act,  entitled  "An  act  to  create  the 
northern  judicial  district  of  the  State  of  Texas,  and  to  change  the  east- 
em  and  western  judicial  districts  of  said  state,  and  to  fix  the  time  and 
places  of  holding  courts  in  said  districts.*'  Approved,  February  24th, 
1879. 

Section  1.    United  States  courts,  district  of  Texas,— 

Be  it  eridcted  hy  the  Senate  and  Hoxise  of  Representatives 
of  tits  United  States  of  America  in  Congress  assembled, 
That  the  above  recited  act  be  amended  by  adding  to,  and  at 
the  end  of  the  fifth  section  thereof  the  following  words,  to- wit: 
And  all  prosecations  in  either  of  said  districts  for  offenses 
against  the  laws  of  the  United  States,  shall  be  tried  in  that 
division  of  the  district  to  which  process  for  the  county  in 
which  said  offenses  are  committed,  is  by  said  section  required 
to  be  returned.  And  all  writs  and  recognizances  in  said  pros- 
ecutions, shall  be  returned  to  that  division  in  which  said  pros- 
ecutions by  this  act  are  to  be  tried. 

Sec.  2.  That  said  act  be  further  amended  by  adding  to, 
and  at  the  end  of  section  third  thereof,  the  words  "and 
Aransas.'' 

Sbo.  3.    Pending  prosecntions,— This  act  shall  not  apply 
to  prosecutions  now  pending. 
Approved,  June  14, 1880. 

VIBGINIA. 

■ 

Sbo.  649.  The  State  of  Virginia  is  divided  into  two  dis- 
tricts, which   shall  be   called   the  eastern  and  western  dis- 
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tricts  of  Yirginia.  The  western  district  inclades  the  counties 
of  Albemarle,  Alleghany,  Amherst,  Appomattox,  Aagusta, 
Bath,  Bedford,  Bland,  Botetourt,  Buchanan,  Buckingham, 
Campbell,  Carroll,  Charlotte,  Clarke,  Craig,  Cumberland, 
Floyd,  Franklin,  Frederick,  Fluvanna,  Giles,  Grayson,  Greene, 
Halifax,  Henry,  Highland,  Lee,  Madison,  Montgomery,  Nel- 
son, Patrick,  Page,  Pulaski,  Pittsylvania,  Rappahannock, 
Roanoke,  Rockbridge,  Rockingham,  Russell,  Scott,  Smyth, 
Shenandoah,  Tazewell,  Washington,  Wise,  Wythe,  and  War- 
ren.   The  eastern  district  includes  the  residue  of  said  State. 

WEST  VIRGINIA. 

Seo.  649i^.  That  hereafter  the  district  court  of  the  United 
States  for  the  district  of  West  Virginia,  shall  be  held  at 
the  times  and  places  following ;  but  when  any  of  said 
dates  shall  fall  on  Sunday,  the  term  shall  commence  the 
following  Monday,  to-wit:  At  the  city  of  Wheeling,  on  the 
first  day  of  March  and  the  first  day  of  September;  at  Clarks- 
burg, ^n  the  first  day  of  April  and  the  first  day  of  October;  at 
Charleston,  on  the  first  day  of  May  and  first  day  of  November. 
And  all  pending  process,  rules,  and  proceedings  shall  be  con- 
ducted in  the  same  manner,  and  with  the  same  effect  as  to  time 
as  if  this  act  had  not  passed. 

Approved,  March  9, 1878. 

WISCONSIN. 

Seo.  550.  The  State  of  Wisconsin  is  divided  into  two 
districts,  which  shall  be  called  the  eastern  and  western 
districts  of  Wisconsin.  The  western  district  includes  the 
counties  of  Rock,  Jefferson,  Dane,  Green,  Grant,  Columbia, 
Iowa,  La  Fayette,  Sauk,  Richland,  Crawford,  Vernon,  La 
Crosse,  Monroe,  Adams,  Juneau,  Buffalo,  Chippewa,  Dunn, 
Clark,  Jackson,  Eau  Claire,  Pepin,  Marathon,  Wood,  Pierce, 
Polk,  Portage,  Saint  Croix,  Trempealeau,  Douglas,  Barron, 
Burnett,  Ashland,  and  Bayfield.  The  eastern  district  includes 
the  residue  of  said  State. 
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•  COLORADO. 

CHAP.  147. — Ak  Act  to  farther  the  administration  of  justice  in  the 
Sfieite  of  Colorado. 

Section  1.  United  States  laws  applied  in  Golorado— 
Districts,  judges,  etc. — Be  it  enacted  by  the  Senate  and 
Souse  of  Representatives  of  the  United  States  of  America 
in,  Congress  assembled^  Thafe  when  the  State  of  Colorado  shall 
be  admitted  into  the  union,  according  to  the  provisions  of  the 
act  entitled  "An  act,  to  enable  tlie  people  of  Colorado  to  form 
a  constitution  and  State  government,  and  for  the  admission  of 
said  State  into  the  union  on  an  equal  footing  with  the  original 
states,"  approved,  March  third,  eighteen  hundred  and  seventy- 
five,  the  laws  of  the  United  States  not  locally  inapplicable  shall 
have  the  same  force  and  effect  within  the  said  State  as  else- 
where within  the  United  States,  and  said  State  shall  constitute 
one  judicial  district,  to  be  called  the  district  of  Colorado;  and 
for  said  district  a  district  judge,  and  a  marshal,  and  a  district 
attorney  of  the  United  States  shall  be  appointed  by  the  pres- 
ident, by  and  with  the  advice  and  consent  of  the  senate,  with 
the  same  rights,  powers  and  duties,  provided  by  law  for  similar 
ofScers  in  the  other  states,  except  as  herein  otherwise  provided ; 
and  said  district  of  Colorado  shall  be  attached  to,  and  consti- 
tute a  part  of,  the  eighth  judicial  circuit;  and  a  term  of  the 
circuit  court  and  district  court  for  said  district,  shall  be  held  at 
Denver  in  said  State,  on  the  first  Tuesday  of  July  and  the 
first  Tuesday  of  December  in  each  year.  And  one  grand  and 
one  petit  jury  only  shall  be  summoned  and  serve  iu  both  of 
said  courts. 

Sec.  2.  Powers  and  jarisdiction* — That  the  circuit  and 
district  courts  for  the  district  of  Colorado,  and  the  j  udges  thereof 
respectively,  shall  possess  the  same  powers  and  jurisdiction,  and 
perform  the  same  duties  possessed  and  required  to  be  per- 
formed, by  the  other  circuit  and  district  cdurts  and  judges  of 
the  United  States,  and  shall  be  governed  by  the  same  laws 
and  r^ulations. 
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Sec.  3.  Salary  of  district  judge. — That  the  district 
judge  appointed  for  the  district  of  Colorado,  shall  receive,  as 
his  compensation,  the  sum  of  three  thousand  five  hundred 
dollars  a  year,  payable  in  four  equal  installments  on  the  first 
days  of  January,  April,  July  and  October  of  each  year. 

Sec.  4.  Marshal— powers,  duties  and  compensa- 
tion—clerk-— district  attorney.— That  the  marshal,  dis- 
trict attorney,  and  the  clerk  of  the  circuit  and  district  courts 
of  said  district  of  Colorado,  and  all  other  officers  and  persons 
performing  duties  in  tlie  administration  of  justice  therein, 
shall  severally  possess  the  powers  and  perform  the  duties  lavr- 
fully  possessed  and  required  to  be  performed  by  similar  offi- 
cers in  other  districts  of  the  United  States,  and  shall,  for  the 
services  they  may  perform,  receive  the  fees  and  compensation 
allowed  to  other  similar  officers  and  jiersons  performing  simi- 
lar duties  by  the  laws  of  the  United  States,  excepting  such 
provisions  thereof  as  are  specially  applicable  to  som^  particu- 
lar officer  or  district. 

Sec.  5.  Appeals  from,  and  writs  of  error  to  supreme 
court  of  territory— successor  to  courts  of  territory.— 

That  in  all  cases  of  appeal  or  writ  of  error  heretofore  prose- 
cuted and  now  pending  in  the  Supreme  Court  of  the  United 
States,  upon  any  record  from  the  Supreme  Court  of  the  Ter- 
ritory of  Colorado,  or  that  may  hereafter  be  lawfully  prose- 
cuted from  said  court,  may  be  heard  and  determined  by  the 
Supreme  Court  of  the  United  States,  and  the  remand  of  exe- 
cution, or  of  further  proceedings,  shall  be  directed  by  the  Su- 
preme Court  of  the  United  States  to  tlie  circuit  or  district 
court  of  the  district  of  Colorado,  or  to  the  Supreme  Court  of 
the  State  of  Colorado,  as  the  nature  of  the  case  may  require; 
and  each  of  said  last  mentioned  courts  shall  be  the  successor 
of  the  Supreme  Court  of  Colorado  Territory  as  to  all  such 
cases,  with  full  power  to  proceed  with  the  same,  and  to  award 
mesne  or  final  process  therein. 

Sec.  6.  Right  of  appeal,  and  writ  of  error  to  su- 
preme court  of  territory. — That  from  all  judgments  and 
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decrees  of  the  Supreme  Court  of  the  Territory  of  Colorado 
prior  to  its  admission  as  a  State,  the  parties  to  such  judg- 
ments shall  have  the  same  rights  to  prosecute  appeals  and 
writs  of  error  to  the  Supreme  Court  as  they  shall  have  had  by 
law  prior  to  the  admission  of  said  State  into  the  Union. 

Sec.  7.  District  jadge  of  Nebraska  to  act  tempo- 
rarily.— That  until  the  jnd^  for  said  district  of  Colorado 
shall  be  duly  appointed  and  qualified,  the  district  judge  of  the 
United  States  for  the  district  of  Nebraska  shall  act  as  the 
district  judge  of  the  district  of  Colorado,  and  shall  have  and 
exercise  the  same  jurisdiction  and  powers  in  the  district 
hereby  created  as  he  has  in  the  district  of  Nebraska. 

Sec.  8.  Transfer  of  causes  from  territorial  to  dis- 
trict and  circuit  courts. — That  in  respect  to  all  cases, 
proceedings,  and  matters  pending  in  the  supreme  and  district 
courts  of  the  Territory  of  Colorado  at  the  time  of  the  admis- 
sion of  said  State  into  the  Union,  whereof  the  circuit  or  dis- 
trict  courts  by  this  act  established  might  have  had  jurisdic- 
tion under  the  laws  of  the  United  Skates  had  said  courts  ex- 
isted at  tlie  time  of  the  commencement  of  such  cases,  the  said 
circuit  and  district  courts,  respectively,  shall  be  the  successors 
of  said  supreme  and  district  courts  of  said  Territory;  and  all 
the  files,  records  and  proceedings  relating  thereto  shall  be 
transferred  to  said  circuit  and  district  courts,  respectively,  and 
the  same  sliall  be  proceeded  with  therein  in  due  'course  of 
law. 

Approved  June  26, 1878. 
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860. 

551.  Difltxict  judges,  appointment  and 

residence. 

552.  Judges  in  Alabama,  Georgia, 

Mississippi,    North    Carolina, 
South  Carolina  and  Tennessee. 

553.  District  jndgpe  of  southern  dis- 

trict of  Florida. 

554.  Salaries  of  district  judges. 

555.  Clerks. 


Bee. 

556.  Arkansas ,  western  district :  clerks. 

557.  Kentucky:  clerks. 

558.  Deputy  clerks. 

559.  Deputy  clerks  of  the   district 

court  in  Indiana. 

560.  Iowa:  deputy  clerks. 

561.  Compensation  of  deputy  clerks. 
662.  Records,  where  kept. 


Sec.  551.  District  judges,  appointment  and  resi- 
dence.— ^A  district  jadge  shall  be  appointed  for  each  district, 
except  in  the  cases  hereinafter  provided.  Every  such  judge 
shall  reside  in  the  district  for  which  he  is  appointed,  and  for 
offending  against  this  provision  shall  be  deemed  guilty  of  a 
high  misdemeanor. 

Conn.,  Del.,  Md.,  Mas8.,N.H.,N.  J.,N.  Y.,  Pa.,  Me.,Va.,  Ky., 24  Sept., 
1789,c.20,s.3,v.l,p.73;18Dec,1812,c.5,v.2,p.788.  Ark.,15June,  1836, c. 
100,8.4,7.5. p. 51.  Cal.,27July,  1866,c.  280,s.l,v.l4,  p.300.  Fla.,SMar., 
1845,  c.  75,  s.  3,  v.  5,  p.  788;  23  Feb.,  1847,  c  20,  s.  1,  f.  9,  p.  131.  111.,  3 
Mar..  1819.  c  70,  s.  2,  v.  3,  p.  502;  13  Feb.,  1855^  c.  96,  s.  7,  v.  10,  p.  607. 
Ind.,  3  Mar.,  1817,  c.  100,  s.  2,  v.  3,  p.  390.  Iowa,  3  Mar.,  1845,  c.  76.  s.  2, 
V.  5.  p.  789.  Kans.,  29  Jan..  1861,  c.  20,  s.  4,  v.  12,  p.  128.  La.,  27  July, 
1866,  c.  280,  8. 1,  V.  14.  p.  300.  Minn..  11  May,  1858,  c.  31,  s.  3,  v.  11,  p. 
285.  Mo.,  16  Mar.,  1822,  c.  12.  s.  2,  v.  3,  p.  653;  3  Mar.,  1857,  c.  100,  s.  7, 
V.  11,  p.  198.  Mich.,  1  July,  1836,  c.  234,  s.  2.  v.  5,  p.  62;  24  Feb..  1863, 
c.  54,  8.  7,  V.  12,  p.  661.  N.  Y.,  29  April,  1812,  c.  71,  s.  1,  v.  2,  p.  719;  9 
April,  1814,  c!  49,  s  2,  v.  3,  p.  120;  25  Feb.,  1865,  c.  54.  s.  1,  v.  13,  p.  438. 
Nebr..  25  Mar  ,  1867,  c.  7,  s.  1.  v.  15,  p.  5.  Nev.,  27  Feb.,  1865,  c.  64,  s.  1, 
V.  13,  p.  440.  N.  C,  4  June,  1790,  c.  17,  s.  2,  v.  1,  p.  126;  29  April,  102,  c. 
31,  B.  7,  V.  2,  p.  162;  4  June,  1872,  c.  282,  s.  8,  v.  17,  p.  217.  Ohio,  19  Feb., 
1803,  c.  7,  8.  2,  V.  2,  p.  201;  10  Feb.,  1855,  c.  73,  s.  7,  v.  10,  p.  605.    Oieg., 
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8  Mar.,  1857.  c.  85,  8.  2,  v.  11,  p.  437.  Pa.,  20  April,  1818,  c.  108,  es.  2,  3, 
V.  3,  p.  462;  26  May,  1824,  c.  170,  v.  4,  p.  50.  R.  I.,  23  June,  1790,  c  21, 
B.  2.  V.  1.  p.  128.  Texas,  29  Dec.,  1845,  c.  1,  8.  2,  v.  9,  p.  1;  21  Feb.,  1857, 
c.  57,  8.  5,  T.  11,  p.  165.  Vt,  2  Mar.,  1791.  c.  12.  s.  2,  v.  1,  p.  197.  Va.,  3 
Feb.,  1871,  c.  35,  a.  8,, v.  16,  p.  404.  W.  Va.,  11  June,  1864,  c.  120,  s.  1,  v. 
13,  p.  124.  Wis.,  6  Aug.,  1846,  c.  89,  a.  4,  v.  9,  p.  57;  29  June,  1870,  c.  175, 
8.  8,  V.  16,  p.  172. 

Sec.  553.  Judges  in  Alabama,  Georgia,  Mississippi, 
North  Carolina,  South  Carolina  and  Tennessee.— There 

fihall  be  appointed  in  each  of  the  States  of  Alabama,  Georgia, 
Mississippi,  Soath  Carolina  and  Tennessee,  one  district  judge, 
who  shall  be  district  judge  for  each  of  the  districts  included  in 
the  State  for  which  he  is  appointed,  and  shall  reside  within 
some  one  of  the  said  districts.  And  for  offending  against  this 
provision,  such  judges  shall  be  liable  as  in  the  preceding  sec- 
tion. 

24  Sept.,  1789,  c.  20,  a.  3,  v.  1,  p.  73;  18  Dec.,  1812,  c.  5,  v.  2,  p.  783.  Ala., 
21  April,  1820,  c.  47,  8.  2,  ▼.  3,  p.  564;  6  Feb.,  183^,  c.  20,  s.  2,  v.  5,  p. 315; 
10  Mar.,  1824,  c.  28,  s.  2,  v.  4,  p.  9;  7  Aug.,  1848,  c.  143,  a.  1,  f.  9,  p.  274. 
Ga.,  11  Aug.,  1848,  c.  151,  a.  2,  v.  9,  p.  280.  Miss.,  3  April,  1818,  c.  29,  s. 
2,  ▼.  3,  p.  413;  18  June,  1838,  c.  115,  s.  2,  v.  5.  p.  247.  S.  C,  21  Feb.,  1823, 
c  11,  V.  3,  p.  726.  TeuD.,  31  Jan.,  1797,  c.  2,  b.  2,  v.  1,  p.  496;  18  June, 
1838,  c.  118,  8.  3,  ▼.  5,  p.  250;  18  Jan..  1839,  c.  3,  s.  1,  v.  5,  p.  313. 

Seo.  553.  District  judge  of  southern  district  of  Flor- 
ida.— ^The  district  judge  for  the  southern  district  of  Florida 
shall  reside  at  Key  West. 

23  Feb.,  1847,  c.  20,  s.  1,  v.  9,  p.  131. 

SBa  554.  Salaries  of  district  judges,— District  judges 
are  entitled  to  receive  yearly  salaries  at  the  following  rates, 
payable  quarterly  from  the  treasury:  The  judge  of  the  dis- 
trict of  California  five  thousand  dollars;  the  judge  of  the  dis- 
trict of  Louisiana  four  thousand  five  hundred  dollars;  the 
judges  of  the  district  of  Massachusetts;  the  northern,  southern 
and  eastern  districts  of  New  York;  the  eastern  and  western 
districts  of  Pennsylvania;  the  district  of  New  Jersey;  the  dis- 
trict of  Maryland;  the  southern  district  of  Ohio,  and  the 
northern  district  of  Illinois,  four  thousand  dollars.  The  judges 
of  all  other  districts  three  thousand  five  hundred  dollars.    No 
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Other  allowance  or  payment  shall  be  made  to  them  for  travel, 
expenses,  or  otherwise.     [See  JJ  697,  CI18.] 

2  Mar.,  1867,  c.  168.  s.  9,  v.  14,  p.  470.    Nebr.,  25  Mar..  1867,  c.  7,  8. 4, 
V.  15,  p.  5.    Wis.,  30  June.  1870,  c.  175,  s.  8,  v.  16,  p.  172.     Va.,  3  Feb., 
1871,  c.  35,  8.  8,  V.  16,  p.  404.  Ark.,  3  5far.,  1871,  c.  106,  s.  5,  v.  16,  p.  472. 
N.  C,  4  June,  1872,  c.  282,  8.  8,  v.  17,  p.  217.    18  Feb,,  1875,  c.  83,  v.  18,- 
p.  329. 

Sec.  555.    Clerks. — ^A  clerk  shall  be  appointed  for  each 

district  court  by  the  judge  thereof,  except  in  cases  otherwise 

provided  for  by  law. 

24  Sept.,  1789,  c.  20,  s.  7,  v.  1,  p.  76.    10  April,  1869,  c.  22,  s.  2,  v.  16,  p. 
45.    20  June,  1874,  <?.  328.  v.  18,  p.  109. 

Sbc.  556.    Arkansas,  eastern  districts:  clerks.— [/n 

the  western  district  of  Arkansas  there  shall  he  appointed  two 
cLerksofthe  district  cotirt  thereof;  one  of  whom  shall  reside 
and  keep  his  office  at  Fort  Smithy  and  the  other  shall  reside 
and  keep  his  offi^  at  Selena.']  [In  the  eastern  district  of  Ar- 
kansas there  shall  be  appointed  two  clerks  of  the  district  court 
thereof,  one  of  whom  shall  reside  and  keep  his  office  at  Little 
Bock,  and  the  other  shall  reside  and  keep  his  office  at  Helena.] 

That  part  In  italic  la  repealed,  and  aubetltated  by  Oh.  41,  Jan.  81, 1877. 

3  Mar.,  1851,  c.  24,  s.  4,  v.  9,  p.  595.    3  Mar.,  1871,  c.  106,  8.  4,  v.  16,  p. 
472.    31  Jan.,  1877,  c.  41,  v.  19,  p.  230. 

Sbo.  557.  Kentucky:  clerks. — In  the  district  of  Ken- 
tucky  a  clerk  of  the  district  court  shall  be  appointed  at  each 
place  of  holding  the  court,  in  the  same  manner  and  subject 'to 
the  same  duties  and  responsibilities,  which  are,  or  may  be, 
provided  concerning  clerks  in  independent  districts. 

15  May,  1862,  c.  71,  a.  7,  v.  12,  p.  887.  10  April,  1869,  c.  22,  s.  3,  v.  16, 
p.  45. 

Sec.  558.  Deputy  clerks. — One  or  more  deputies  of  any 
clerk  of  a  district  court  may  be  appointed  by  the  court,  on  the 
application  of  the  clerk,  and  may  be  removed  at  the  pleasure 
of  judges  authorized  to  make  th^  appointment.  In  case  of  the 
death  of  the  clerk,  his  deputy  or  deputies  shall,  unless  re- 
moved, continue  in  office  and  perform  the  duties  of  the  clerk, 
in  his  name,  until  a  clerk  is  appointed  and  qualified;  and  for 
the  default  or  misfeasances  in  office  of  any  such  deputy, 
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whether  in  the  life-time  of  the  clerk  or  after  hi8  death,  the 
clerk,  and  his  estate,  and  the  snreties  in  his  official  bond,  shall 
be  liable;  and  his  executor  or  administrator  shall  have  such 
remedy  for  any  such  default  of  misfeasences  committed  after 
his  death  as  the  clerk  would  be  entitled  to  if  tlie  same  had 
occurred  in  his  life-time. 
8  June,  1872,  c.  836,  v.  17,  p.  m 

Sec.  559.  Deputy  clerks  of  the  district  court  in  In- 
diana.— In  the  district  of  Indiana  the  clerk  of  the  district 
court  must  appoint  a  deputy  clerk  for  said  court  held  at  New 
Albany,  and  a  deputy  clerk  for  said  court  held  at  Evansville; 
who  shall  reside  and  keep  their  offices  at  said  places  respect- 
ively. Each  deputy  shall  keep  in  his  office  full  records  of  all 
actions  and  proceedings  in  the  district  court  held  at  the  same 
place,  and  shall  have  the  same  power  to  issue  all  process  from 
the  said  court  that  is  or  may  be  given  to  the  clerks  of  other 
district  courts  in  like  cases. 

3  Mar.,  1871,  c.  108,  b.  1,  v.  16,  p.  473.  30  June,  1870,  c.  180,  as.  1,  7,  v. 
16,  p.  175.    8  June,  1872,  c.  336,  ▼.  17,  p.  830. 

Sbo.  560.    Iowa:  deputy  clerks. — In  the  district  of  Iowa 

a  deputy  clerk  of  the  district  court  shall  be  appointed  at  each 

place,  in  the  four  divisions  of  said  district,  where  said  court  is 

required  to  be  held;  each  of  whom,  in  the  absence  of  the  clerk, 

may  exercise  all  the  official  powers  of  clerk,  at  the  place  and 

within  the  division  for  which  he  is  appointed. 

3  Mar.,  1849,  c.  124,  s.  4,  v.  9,  p.  412.  3  Mar.,  1859,  c.  85,  ss.  5,  8,  v.  11, 
pp.  437,  438.  30  June,  1870,  c.  178,  ss.  1, 3,  v.  16,  p.  174.  30  June,  1870,  c. 
180,  8.  7,  V.  16,  p.  175.    8  June,  1872,  c.  336,  v.  17,  p.  330. 

Sbc.  561.  Compensation  of  deputy  clerks,— The  com- 
pensation of  deputies  of  the  clerks  of  the  district  court  shall 
be  paid  by  the  clerks,  respectively,  and  allowed  in  the  same 
manner  that  other  expenses  of  the  clerks'  offices  are  paid  and 
allowed. 

8  June,  1872,  c.  336,  V.  17,  p.  330. 

Skc.  562.  Records,  where  kept— The  records  of  a  dis- 
trict court  shall  be  kept  at  the  place  where  the  court  is  held. 
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When  it  is  held  at  more  than  one  place  in  any  district,  and  the 
place  of  keeping  the  records  is  not  specifically  provided  by 
law,  they  shall  be  kept  at  either  of  the  places,  of  holding  the 
court  which  may  be  designated  by  the  district  judge. 
24  Sept.,  1878,  c.  20,  b.  3,  y.  1,  p.  78. 
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OHAPTEE  III. 


DISTEIOT  OOURTS-JUKISDICTION. 


563.  Jurisdiction. 

564.  Certain  seizures  cognizable  in 
any   district  into   which   the 


property  is  taken. 
K  Ma 


565.  May  proceed  in  prize   causes 

after  appeal. 

566.  Trial  of  issue  of  fact. 

567.  Transfer  of  records  to  district 

courts  when   a  Territory  be- 
comes a  State. 


860* 

568.  District  judge  shall  demand  and 

compel  delivery  of  records  of 
territorial  court. 

569.  Jurisdiction  of  district  courts  in 

cases  transferred  from  territo- 
rial courts. 

570.  Commissioners    to    administer 

oaths  to  appraisers. 

571.  Certain  district  courts  to  have 

circuit  court  jurisdiction. 


Section  563.  Jurisdiction. — The  district  courts  shall  have 
jurisdiction  as  follows: 

First.  Crimes  and  offiBnses. — Of  all  crimes  and  offenses 
cognizable  under  the  authority  of  the  United  States,  com- 
mitted within  their  respective  districts,  or  upon  the  high  seas, 
the  punishment  of  which  is  not  capital,  except  in  the  cases 
mentioned  in   section  fifty-four  hundred  and  twelve,  Title, 

"  CbiMES."      [866  «S  4800-480«.] 

24  Sept.,  1789,  c.  20,  s.  9,  v.  1,  p.  76.  3  Mar.,  1815,  c.  101,  s.  4,  v.  3,  p. 
245.  23  Aug..  1842,  c.  188,  s.  3,  v.  5,  517.  28  Feb.,  1871,  c.  100,  s.  57,  v. 
16,  p.  456.    3  Mar.,  1875,  c.  137,  m.  1,  9,  r.  18,  pp.  470, 473. 

The  judiciary  act  of  1789.  —  Section  9  provides  as  follows: 
"That  the  district  courts  shall  have,  exclusively  of  the  courts  of  the  sev- 
eral states,  cognizance  of  all  crimes  and  offenses  that  shall  be  cognizable 
under  the  authonty  of  the  United  States,  committed  within  their  respective 
districts,  or  upon  the  high  seas,  where  no  other  punishment  than  whipping 
not  exceeding  thirty  stripes,  a  fine  not  exceeding  one  hundred  dollars,  or  a 
term  of  imprisonment  not  exceeding  six  months,  is  to  be  inflicted;  and  shall 
also  have  exclusive  original  cognizance  of  all  civil  causes  of  admiralty  and 
maritime  jurisdiction,  including  all  seizures  under  the  laws  of  imposts, 
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navigation  or  trade  of  the  United  States,  where  the  seizures  are  made  on 
waters  which  are  navigable  from  the  sea  by  vessels  of  ten  or  more  tons  bur- 
den, within  their  respective  districts,  as  well  as  upon  the  high  seas:  saving 
to  sailors,  in  all  cases,  the  right  of  a  common  law  remedy,  where  the  com- 
mon law  is  competent  to  give  it;  and  shall  also  have  exclusive  original  cog- 
nizance of  all  seizures  on  land  or  other  waters  than  as  aforesaid  made,  and 
of  all  suits  for  penalties  and  forfeitures  incurred  under  the  laws  of  the  United 
States;  and  shall  also  have  cognizance,  concurrent  with  the  courts  of  the 
several  states,  or  the  circuit  courts,  as  the  case  may  be,  of  all  causes  where 
one  sues  for  a  tort,  only,  in  violation  of  the  law  of  nations,  or  a  treaty  of 
the  United  States;  and  shall  also  have  cognizance,  concurrent  as  last  men- 
tioned, of  all  suits  at  common  law,  where  the  United  States  sue,  and  the 
matter  in  dispute  amounts,  exclusive  of  costs,  to  the  sum  or  value  of  one 
hundred  dollars;  and  shall  also  have  jurisdiction,  exclusively  of  the  Sta.te 
courts  of  the  several  states,  of  all  suits  against  consuls  or  vice-consuls,  ex- 
cept for  offenses  above  the  description  aforesaid.  And  the  trial  of  issues  in 
fact,  in  the  district  court?,  in  all  cases  except  civil  causes  of  admiralty  juris- 
diction, shall  be  by  jury."  Act  of  Sept.  24,  1789;  1  Stat,  at  Large,  73; 
Bight,  25. 

See  Act  Februaxy  16,  1875,  prescribing  the  duties  of  circuit  courts  in  cer- 
tain admiralty  and  other  causes,  in  following  chapter. 

Jurisdiction^  excIuBive  in  criminal  cases.— The  State  courts  have 
no  jurisdiction  of  offenses  committed  against  the  laws  of  the  United  States, 
and  no  p^^rt  of  the  criminal  jurisdiction  of  the  United  States  can,  consistently 
with  the  constitution,  be  delegated  to  the  State  tribunals.  But  the  State 
courts  may  exercise  jurisdiction  in  all  cases  authorized  by  the  laws  of  the  State, 
and  not  prohibited  by  the  exclusive  jurisdiction  of  the  federal  courts.  Stearns 
V.  United  States,  2  Paine,  C.  C,  300;  United  States  r.  Holliday,  3  Wall.,  407. 
See,  also,  post,  §  7ll,  and  notes. 

Where  the  district  court  had  jurisdiction  to  try  and  punish  an  offense, 
and  a  party  charged  with  the  offense  was  held  in  custody  of  a  marshal,  he 
failing  to  give  a  recognizance  for  his  appearance  at  the  next  term  of  the 
district  court  for  trial,  it  was  held  that  a  State  judge  had  no  authority  to  is- 
sue a  habeas  corpus  to  release  the  prisoner  fi-om  custody,  and  that  the  va- 
lidity of  the  proceedings  could  not  be  called  in  question,  by  any  State  court, 
on  a  writ  of  habeas  corpus.     Ableman  t>.  Booth,  21  How.,  507. 

Jurisdiction  in  case  of  contempts,  contumacy,  etc.— The  courts 
of  the  United  States  have  no  common  law  jurisdiction  incases  of  libel  against 
government  officers;  but  they  have  power  to  fine  for  contempts;  to  imprison 
for  contumacy;  and  to  enforce  observance  of  their  orders.  They  have  no 
implied  powers  in  criminal  cases.  United  States  v.  Hudson^  7  Or.,  32; 
UniUd  States  v,  Coolidge,  1  Wh.,  415;  United  States  v,  Bemns,  3  Wh.,  336. 

Second.    Of  piracy,  when. — Of  all  cases  arising  nnder  any 

act  for  the  punishment  of  piracy,  when  no  circuit  court  is  held 

in  the  district  of  such  court. 

3  Mar.,  1823,  c.  72.  v.  3.  p.  789.  15  May,  1820,  c.  113,  v.  3,  p.  000.  30 
Jan.,  1823,  c.  7,  v.  3,  p.  721. 
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Third.  Penalties  and  forfeitures.— Of  all  suits  for  pen- 
alties and  forfeitures  incurred  under  any  law  of  the  United 
States. 

24  Sept.,  1789,  c.  20,  8. 9,  v.  1,  p.  76. 

In  case  of  proceedings  for  forfeiture.— In  case  of  a  libel  or 
information  a^fainst  a  vessel  to  procure  her  forfeiture  under  the  revenue 
laws,  it  mnst  show  that  she  has  been  seized  for  the  offense,  and  that  the 
seizure  still  subsists;  as  the  seizure  is  the  jurisdictional  fact,  and  the  absence 
of  the  averment  is  a  defect  of  which  advantage  may  be  taken  at  any  time. 
The  Washington,  4  Blatch.,  (X  C.»  101.  See  also  Ketland  v.  The  Cassiua, 
2  DalL,  365;  Hall  p.  Warren,  2  McLean,  0.  C,  332. 

In  case  of  seizure  on  land,  under  the  revenue  laws,  the  district  court  pro- 
ceeds as  a  court  of  common  law  in  rem;  the  trial  of  issues  of  fact  are  to  be 
by  jury,  but  if  the  seizure  is  on  navigable  waters  from  the  sea,  it  is  triable 
in  admiralty  by  the  court.    The  Sarah,  8  Wh.,  391. 

Fourth,  Suits  at  common  law  by  United  States  or  offi- 
cer.— Of  all  suits  at  common  law  brought  by  the  United 
States,  or  by  any  officer  thereof,  authorized  by  law  to  sue. 

24  Sept,  1789,  c.  20,  s.  9,  v.  1,  p.  76.  3  Mar.,  1815,  c.  1.01,  s.  4,  v.  3,  p. 
245. 

Gteneral  right  of  the  United  States  to  sue.^Although  as  a 
sovereign  the  United  States  cannot  be  sued,  except  in  courts  and  under  con- 
ditions, that  she  may  provide,  yet  as  a  corporation  or  bedy  politic  she  may 
bring  suits  to  enforce  contracts  and  protect  her  property—in  the  State  courts 
or  in  her  own  tribunals.  As  the  owner  of  property  in  almost  every  State  iu 
the  Union  the  government  has  the  same  rights  and  remedies,  in  respect  to 
it,  that  a  natural  person  has.  Cotton  v.  The  United  States,  11  How.,  229; 
Dugan  v.  The  United  States,  8  Wh.,  172. 

In  The  United  States  f.  The  Bank  of  the  Metropolis,  15  Pet,  377,  it  was 
decided  that  when  the  United  States,  by  their  authorized  agents,  became  a 
party  to  negotiable  papers  they  have  all  the  lights  and  incur  all  the  respon- 
sibilities of  other  persons  who  are  parties  to  such  instniments.  In  The  United 
States  V,  Gear,  3  How.,  120,  the  right  of  the  United  States  to  maintain  an 
action  for  trespass  was  not  questioned. 

Fifth.    Suits  in  equity  to  enforce  internal  revenue 

taxes* — Of  all  suits  in  equity  to  enforce  the  lien  of  the  United 
States  upon  any  real  estate  for  any  internal  revenue  tax,  or  to 
subject  to  the  payment  of  any  such  tax  any  real  estate  owned 
by  the  delinquent,  or  in  which  he  hfts  any  right,  title  or  inter- 
est. [See  i  8207.] 
20  July,  1868,  c.  186,  8. 106,  v.  15,  p.  167. 
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Sixth.    Suits  for  penalties  and  damages  for  frands 
against  United  States. — Of  all  suits  for  tbe  recovery  of  any 

forfeiture  or  damages  under  section  thirty-four  hundred  and 
ninety,  title  "Debts  due  by  or  to  the  United  States;"  and 
such  suits  may  be  tried  and  determined  by  any  district  court 
within  whosd'jurisdictional  limits  the  defendant  may  be  found. 

[See  II  8490-3494  ] 

2  Mar.,  1863,  c.  67,  s.  4,  v.  12,  p.  698. 

Seventh.  Suits  under  postal  laws,— Of  all  causes  of  ac- 
tion  arising  under  the  postal  laws  of  the  United  States. 

3  Mar.,  1845,  c.  43,  s.  20,  v.  5,  p.  739. 

The  circuit  has  concurrent  jurisdiction  with  the  district  court  in  actions 
arising  under  postal  laws. 
Seepo8f,  §  629,  Sub.  4,  and  notes. 

Eighth.    Admiralty  causes  and  seizures  on  land.— 

Of  all  civil  causes  of  admiralty  and  maritime  jurisdiction; 
saving  to  suitors  in  all  cases  the  right  of  a  common  law  rem- 
edy, where  the  common  law  is  competent  to  give  it;  and  of 
all  seizures  on  land  and  on  waters  not  within  admiralty  and 
maritime  jurisdiction.  And  such  jurisdiction  shall  be  ex- 
clusive, except  in  the  particular  cases  where  jurisdiction  of 
such  causes  and  seizures  is  given  to  the  circuit  courts.  [And 
shall  have  original  and  exclusive  cognizance  of  all  prizes 
brought  into  the  United  States,  except  as  provided  in  para- 
graph six  of  section  six  hundred  and  twenty-nine.] 

24  Sept.,  1789,  c.  20,  s.  9,  v.  1,  p.  76.  22  Mar.,  1794,  c.  11,  s.  1,  v.  1,  p. 
347.  10  May,  1800,  c.  51,  ss.  1,  5,  v.  2,  pp.  70,  71.  2  Mar.,  1807,  c.  22.  ss. 
2,  7,  V.  2,  pp.  426,  428.  6  Aug.,  1861,  c.  60,  s.  2,  v.  12,  p.  319.  13  July, 
1866,  c.  184,  ss.  9, 19,  v.  14,  pp.  Ill,  145,  152.  2  Mar.,  1867,  c.  169,  ss.  10, 
25,  V.  14,  pp.  475,  483.  20  July,  1868,  c.  186,  s.  106,  v.  15,  p.  167.  80  June, 
1864,  c.  173,  88.  41, 179,  v  13,  pp.  239,  240,  306.  3  Mar.,  1865,  c.  78,  s.  1, 
V.  13.  p.  483.    18  Feb.,  1875,  c.  80,  v,  18,  p.  317. 

Admiralty,  instance  and  prize  courts.— The  district  cpurts  of  tbe 
United  States  possess  all  the  powers  of  a  court  of  admiralty,  whether  con- 
sidered as  an  instance  or  prize  court.  They  have  original  exclusive  jurisdic- 
tion in  questions  of  prize,  and  are  authorized  to  decree  restitution  in  whole 
or  in  part  where  the  capture  Ls  wrongful,  and  if  tlie  capture  is  made  without 
probable  cause  they  may  order  and  decree  damages  against  the  captors. 
Glass  V.  Sloop  Betsey,  3  Dall.,  6  (1793);  Penhallotc  v,  Doane,  Id.,  54;  Tal- 
bot V.  Jansorif  Id.,  133;  Bingham  v,  Cabot,  Id.,  19j  Jennings  v,  Carson^ 
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4  Cr.,  2;  Browh  v.  United  States,  8  Id.,  110;  The  Estnlla,  4  Wh.,  298;  The 
Siren,  7  Wall.,  152.    See  also,  post,  §  711,  and  notes. 

Jurisdiction  as  affected  by  contract  and  locality.— The  ad- 
miralty jurisdiction  of  the  federal  courts  is  not  impaired  by  the  fact  that 
the  common  law  courts  have  concunrent  jurisdiction;  the  trial  by  jury  being 
no  test  of  admiralty^powers.  The  subject-matter  of  the  contract  or  service 
gives  jurisdiction,  as  well  as  locality,  in  case  of  tort  or  collision.  In  case  of 
tort  or  collision  upon  the  high  seas  or  upon  a  river  as  far  up  as  the  tide  flows, 
even  though  it  may  be  infra  corpus  comitatus,  the  federal  courts  have 
jurisdiction ;  and  the  saving  to  suitors  a  common  law  remedy,  when  the 
common  law  gives  one,  as  provided  in  the  statute,  does  not  divest  the  dis- 
trict courts  of  the  United  States  of  jurisdiction  in  all  admiralty  cases. 
Waring  v.  Clark,  5  How.,  441;  New  Jersey  Steam  Navigation  Co.  v. 
Merchants'  Bank,  6  Id.,  344;  Manro  v.  The  Almeida,  10  Wh.,  473;  Pe.y- 
i-oux  F.  Howard,  7  Pet,  324;  The  General  Smith,  4  Wh.,  438;  The  Belfast, 
7  Wall.,  624;  De  Lovio  v.  Boit,  2  Gall.,  398.  Where  jurisdiction  depends 
on  contract  it  must  be  a  marine  one.  Railroad  Co,  v.  Steam  Towhoat  Co*, 
23  How.,  215.  , 

Instances  of  jurisdiction  growing  out  of  contracts.— A  con- 
tract to  carry  passengers  or  merchandise  on  the  high  seas  is  a  maritime 
contract  and  the  district  courts  of  the  United  States  have  jurisdiction  in 
admiralty  in  cases  of  controversies  relating  to  them.  Contracts  of  charter 
party  and  affreightment  are  maritime  contracts  within  the  meaning  of  the 
constitution  and  acts  of  congress  and  cognizable  in  courts  of  admiralty 
either  by  process  in  rem  or  in  personam.  The  Moses  Taylor,  4  Wall.,  411; 
Morewood  v.  Enequist,  23  How.,  491. 

Seamen  have  a  lien  for  wages  which  may  also  be  enforced  in  admiralty, 
and  if  subsistence  is  not  furnished  them  by  the  maj«ter  of  the  vessel  they 
may  recover  the  amount  they  have  necessarily  paid  therefor.  The  Gazelle, 
1  Sprague.  378  (1858). 

So  pilot^s  services  are  strictly  maritime  and  within  the  admiralty  jurisdic- 
tion of  the  district'courts  of  the  United  States.  Hobart  v,  Drogan,  10  Pet., 
108;  McGinnis  v.  Steamboat,  5  McLean,  359. 

But  the  service  must  be  substantially  performed  upon  the  sea,  or  upon 
waters  navigable  for  purposes  of  commerce.  Steatnboat  Jefferson,  10  Wh., 
428;  The  Lottawanna,  21  .Wall.,  558,  and  other  cases  above  cited. 

And  a  contract  for  supplies  furnished  a  vessel  in  a  foreign  port,  or  in  the 
port  of  a  State  other  than  the  one  where  the  vessel  belongs,  is  a  maritime 
contract,  and  the  furnisher  has  a  lien  on  the  vessel  therefor,  which  can  only 
be  enforced  in  admiralty.  T?ie  St.  Lawrence,  1  Black,  522;  The  General 
Smith,  4  Wh.,  433;  The  Robert  Fulton,  1  Paine,  620. 

But  a  contract  for  supplies  furnished  in  the  original  construction  of  a 
vessel  is  not  a  maritime  contract.  Peoples''  Ferry  Co.  v.  Beers,  20  How., 
393(1857).  See,  also,  Roach  v.  Chapman,  22  Id.,  129,  where  it  was  held 
that  a  contract  for  supplies  for  a  vessel  sailing  between  ports  and  places  in 
the  same  State,  was  not  a  maritime  contract. 

And  where  parties  joined  together  to  carry  on  an  adventure  in  trade  for 
their  mutual  benefit,  one  contributing  a  vessel,  and  the  other  his  skill,  labor, 
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and  experience,  and  there  was  to  be  a  communion  of  profits,  etc.,  ibis  was 
held  not  to  be  a  maritime  contract,  over  ^which  a  court  of  admiralty  had 
jurisdiction.  Ward  v,  Thompson,  22  How.,  330.  See,  also,  The  Steam- 
boat Orleans,  11  Pet.,  175. 

Jorisdiotion  depends  upon  locality  in  case  of  torts.— In  case 
of  torts,  the  jurisdiction  of  the  courts  of  admiralty  depends  entirely  upon  the 
locality,  or  place  where  the  tort  was  committed.  It  may  extend  above  tide 
water,  to  places  within  the  body  of  a  county.  And  where  a  railroad  com- 
pany employed  contractors  to  build  a  bridge  in  a  county  in  Maryland,  and 
for  tliat  purpose  to  drive  piles  in  a  river,  and  owing  to  an  abandonment  of  the 
work,  they  were  left  there  in  such  a  condition  as  to  ipjure  a  vessel  when  sail- 
ing on  her  course,  it  was  held,  that  the  district  court  of  the  United  States 
for  the  district  of  Maryland,  had  jurisdiction  of  the  case,  and  that  the  rail- 
road company  were  liable  for  the  injury.  Philadelphia,  etc.,  R.  Co.  f>.  Phil- 
adelphia, etc.,  Towhoat  Co.,  23  How.,  209;  Newton  v.  Stehbins,  10  Id.,  586. 

Jurisdiction  in  admiralty :  exclusion  of  State  court.— The  dis- 
tinguishing feature  of  admiralty  jurisdiction,  is  the  power  to  subject  the 
vessel,  or  other  thing  proceeded  against,  to  the  satisfaction  of  the  claim 
made  and  established.  But  a  State  court  has  no  such  power;  nor  can  the 
legislature  of  a  State  confer  such  power  upon  her  courts,  or  authorize  them 
to  act  in  rem  against  vessels  for  causes  of  action  cognizable  in  admiralty,  as 
such  authority  is  vested  exclusively  in  federal  courts  by  the  constitution  and 
laws  of  the  United  States.  The  Moses  Taylor,  4  Wall.,  411.  See,  also, 
The  Hine  v.  Trevor,  Id.,  555;  The  Steamboat  Co.  v.  Chase,  16  Id.,  529; 
Steamer  St.  Lawrence,  1  Black,  526;  The  Isabella,  1  Brown  Ad.,  96. 

In  case  of  collision  of  vessels.— The  admiralty  jurisdiction  of  the 
federal  courts  extends  to  cases  of  collision  of  vessels,  upon  navigable  waters, 
although  the  collision  may  have  occurred  within  some  county  of  a  State,  and 
be  above  tide  water.  The  district  courts  have  jurisdiction  in  such  cases  over 
fresh  water  navigable  from  the  sea,  where  the  vessels  are  of  ten  tons  bur- 
den and  upwards,  under  the  judiciary  act  of  1789.  Jackson  v.  Steamboat 
Magnolia,  20  How.,  296.  See,  also,  Kelson  v.  Leland,  22  Id.,  48;  Walch  v. 
Rogers,  13  Id.,  283  (1851);  Ure  v.  Coffman,  19  Id.,  56;  Sturgis  v.  Boifer, 
24  Id.,  110;  Propeller  Commerce,  1  Black,  580;  Norwich  v.  Wright,  13 
Wall.,  104;  The  United  States  v.  Bolman,  4  Or.,  75;  The  United  States  v. 
The  Betsey,  4  Id.,  443. 

Suits  in  rem  and  in  personam. — ^In  suits  properly  cognizable  in  the 
admirality,  and  in  rem,  the  constitution  and  laws  of  the  United  States  have 
conferred  jurisdiction,  exclusively,  of  the  State  courts,  upon  the  district 
courts  of  the  United  States;  but  where  the  suit  is  in  personam,  the  party 
seeking  a  remedy  may  proceed  by  libel  in  the  district  court  of  the  proper  dis- 
trict, or  in  the  circuit  court,  where  be  and  the  defendant  reside  in  different 
States,  or  in  a  State  court,  as  in  other  cases  of  common  law  actions.  Thus, 
where  a  steamboat  company  was  a  common  carrier  of  passengers  over  the 
waters  of  the  Narraganset  Bay,  in  the  State  of  Rhode  Island,  between  the 
ports  of  Newport  and  Providence,  and  one  of  the  public  highways  within 
the  State,  and  the  plaintiff's  intestate  was  passing  over  the  waters  of  the 
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bay  in  a  sailboat,  and  lost  his  life  in  a  coUision  between  said  boats,  and  the 
steamboat  of  the  said  company,  while  he  was  exercising  due  care,  and  wholly 
through  the  unfitness,  negligence,  and  carlessness  of  the  master  of  the  steam- 
boat, and  a  suit  was  brought  in  one  of  the  courts  of  said  State  by  the  admin- 
istrator of  the  deceased,  under  the  statutes  of  said  State,  providing  foi 
the  recovery  of  damages  in  such  cases  for  the  benefit  of  the  widow  oi 
next  of  kin  of  the  deceased,  and  judgment  was  obtained  by  said  adminis- 
trator in  said  State  court  in  the  sum  of  1 12,000,  which  judgment  was  subse- 
quently affirmed  on  appeal  in  the  Supreme  Court  of  that  State,  and  said  case 
was  afterward  removed  to  the  Supreme  Court  of  the  United  States  by  writ  of 
error,  it  was  there  held  that  said  statutes  and  action  of  the  State  courts  did 
not  interfere  with  the  admirality  jurisdiction  of  the  United  States  district 
courts  conferred  by  the  constitution  and  acts  of  Congress.  Steamboat  Co.  v, 
CKaaey  16  Wall.,  522.    See,  also.  Railroad  Co.  t>.  WhiUon,  13  Id.,  270. 

In  case  of  inaritiineliens.*-The  original  jurisdiction  to  enforce  mari- 
time liens,  is  in  the  district  courts,  except  that  suitors  may,  if  they  see  fit, 
pursue  a  common  law  remedy  in  a  State  court  or  in  the  circuit  courts  of  the 
United  States,  in  all  cases  where  such  a  remedy  is  applicable.  But  common 
law  remedies  are  not  applicable  to  enforce  a  maritime  lien  by  a  proceeding 
til  rem^  as  practiced  in  admiralty  courts.  A  State  legislature  has  no  author- 
ity to  create  such  a  lien,  nor  can  it  confer  jurisd  iction  on  a  State  court  to  en- 
force them,  such  authority  being  vested  exclusively  in  the  district  courts  of 
the  United  States  by  the  constitution  and  acts  of  Congress.  The  provision 
in  the  judiciary  act,  giving  to  **  suitors  in  all  cases  the  right  of  a  common 
law  remedy,  where  the  common  law  is  competent  to  give  it,*'  does  not 
authorize  a  proceeding  in  rem,  to  enforce  a  maritime  lien  in  a  common  law 
court,  whether  State  or  federal;  as  common  law  remedies  are  not  applicable 
to  the  enforcement  of  them.  But  they  may  waive  the  maritime  lien,  and  pro- 
ceed to  admiralty,  or  in  a  State,  or  federal  court,  in  personam,  against  the 
owners  of  vessels,  to  recover  damages  for  the  nonfulfillment  of  contracts, 
irrespective  of  the  fact  that  they  might  have  proceeded  in  admiralty  to  en- 
force the  Uen.  And  in  States  where  they  have  attachment  laws  they  can 
have  the  benefit  of  these  to  secure  their  claims.  The  Belfaai^  7  Wall.,  624; 
The  Lottatoanna,  21  Id.,  558. 

Wlien  maritime  liens  arise— jurisdiotion.— Besides  the  instances 
of  maratime  liens  referred  to  in  the  foregoing  notes,  they  arise,  also,  in 
favor  of  shippers,  who  have  a  lien,  by  the  maritime  law,  upon  the  vessel 
employed  in  the  transportation  of  their  goods  and  merchandise  from  one 
part  to  another  on  the  high  seas,  as  security  for  the  fulfillment  of  the  con- 
tract of  the  carrier,  to  safely  keep,  duly  transport,  and  rightly  deliver  the 
goods  and  merchandise  shipped  on  board  the  vessel,  as  stipulated  in  the  bill 
of  lading  or  other  contract  of  shipment.  The  liens,  in  such  cases,  can  be 
enforced  in  the  district  courts.  The  Belfast,  7  Wall.,  624;  The  Maggie 
Hammond,  9  Id.,  435.  See,  also.  The  Bird  of  Paradise^  5  Id.,  545,  and 
The  Eddy,  Id.,  481,  as  to  the  lien  of  the  ship-owner  for  freight  on  goods 
transported,  which  may  be  enforced  by  a  pix)ceeding  in  rem,  in  the  district 
court. 
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So  the  owners  of  vessels  damaged,  withoat  their  fault,  by  collision,  have 
a  maritime  Uen  on  the  vessel  in  fault,  as  security  for  such  damages  as  may 
be  awarded  for  the  injury  sustained.  And  the  lien  may  be  enforced  in  ad- 
miralty by  the  district  court.  But,  as  we  have  seen,  they  may  waive  the 
lien  and  sue  the  wrong-doer,  personally',  for  the  damages.  Sturgia  v.  Boyer, 
24  How.,  117;  Chamberlain  v.  Ward,  21  Id.,  553;  The  Belfast,  supra;  The 
Lottawanna,  supra. 

And,  as  we  have  seen,  those  who  furnish  material  and  supplies  for  vessels 
in  any  port  other  than  the  port  where  the  vessel  belongs,  have  a  lien  for  the 
value  of  such  material  and  supplies,  which  may  be  enforced  in  admiralty, 
and  the  district  courts  of  the  United  States  have  jurisdiction  in  such  cases. 
The  Samuel  Strong,  6  McLean,  587;  The  Robert  Fulton,  1  Paine,  620;  The 
St,  Lawrence,  1  Black,  522;  The  General  Smith,  4  Wh.,  438. 

Will  execute  state  laws  in  favor  of  material  man.— In  the 
case  of  The  Lottawanna,  18  Wall.,  558,  it  was  held  that  no  State  law  or  act 
of  congress  could  determine  the  true  limits  of  maritime  law  or  admiralty 
jurisdiction,  conferred  by  the  constitution  on  the  federal  courts,  that  being 
a  judicial  question  to  be  determined  by  the  courts;  that  material  men,  fur- 
nishing i-epairs  or  supplies  to  a  vessel  in  a  home  port,  do  not  thereby  acquire 
any  lien  upon  the  vessel  by  the  general  maritime  law;  that  under  the  power 
to  regulate  commerce,  congress  might  authorize  liens  on  vessels  of  the 
United  St^rtes  in  favor  of  material  men,  and  make  the  law  uniform  through- 
out the  whole  country;  that  until  congress  shall  act  in  the  matter,  the  states 
may  legislate  on  the  subject;  that  such  laws  are  valid;  and  that  the  contract 
to  furnish  such  supplies  is  a  maritime  contract,  and  can  only  be  enforced,  in 
.  rem,  in  the  district  court  of  the  United  States. 

The  court  say:  "  It  seems  to  be  our  settled  jurisprudence  that  so  long  as 
congress  does  not  interpose  to  regulate  the  subject,  the  rights  of  material 
men,  famishing  necessaries  to  a  vessel  in  her  home  port,  may  be  regulated 
in  each  State  by  State  legislation.  State  laws,  it  is  true,  cannot  exclude  the 
contract  for  furnishing  such  necessaries  from  the  domain  of  admiralty  juris- 
diction, for  it  is  a  maritime  contract;  nor  can  they  confer  upon  the  State 
courts  authority  so  as  to  enable  them  to  proceed  in  rem  for  the  enforcement 
of  liens  created  by  such  State  laws,  for  it  is  exclusively  conferred  upon  the 
district  courts  of  the  United  States."  See,  also.  The  St  Lawrence,  1  Black, 
522;  The  Richard  Busteed,  1  Sprague,  441;  Weaver  v.  TheS.  G.  Owens, 
1  Wall.,  Jr.,  359. 

Prize  eases. — The  district  courts  have  jurisdiction  of  questions  of  prize 
and  its  incidents  independent  of  the  special  provisions  of  the  prize  act  of 
1812,  and  on  an  illegal  seizure  the  original  wrong-doers  may  be  made 
responsible  beyond  the  loss  actually  sustained  in  a  case  of  gross  and  wanton 
outrage.  The  Amiable  Nancy,  3  Wh.,  546.  See,  also,  The  Brig  Alerta  v. 
Moran,  9  Cr.,  359;  The  Estrella,  4  Wh.,  307;  Keene  v.  United  States,  5 
Cr.,  304;  Jecker  v.  Montgomery,  13  How.,  489;  The  Siren,  7  Wall.,  162; 
The  United  States  v.  Schooner  Sally.,.2  Cr.,  406. 

But  seizure  cannot  be  made  on  land.  The  Sarah,  8  Wh.,  391;  1  Pet., 
549.  But  see,  post,  %  *566,  and  authorities  under  the  act  of  1845,  extending 
jurisdiction  in  admiralty.    Cognizance  of  seizure  on  the  high  seas  belongs 
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to  any  district  court  of  a  district  into  which  the  property  is  brought,  and 
exceptions  to  jurisdiction  must  be  pleaded.  Tfie  Abbij,  1  Mason,  360.  But 
see,  The  Maggie  Hammond^  9  Wall.,  435. 

As  to  trial  by  jury,  see  The  Mqirgaret,  9  Wh.,  421;  jurisdiction,  Jecker 
r.  Montgomery,  supra. 

Ninth.    Condemnation  of  property  taken  as  prize.— 

Of  all  proceedings  for  the  coudeiniiation  of  property  taken  as 

prize,  in  pursuance  of  section  fifty-three  hundred  and  {seventy- 

*£a?,]  [eight,]  title  "  Insurrection."    ' 

6  Aug.,  1861,  c.  60,  B.  2,  v.  12,  p.  319.    18  Feb,,  1875,  c.  80,  v.  18,  p.  317. 

Authority  over  moneys  belonging  to  its  registry.— The  power 
of  the  district  court  in  admiralty  over  moneys  belonging  to  its  registry  con- 
tinues until  they  are  distributed  pursuant  to  final  decrees  in  the  causes  in 
which  the  moneys  are  paid.  And  if  they  are  withdrawn  without  authority 
of  law  the  court  can,  by  summary  proceedings,  compel  their  restitution. 
'Fhe  proceeds  of  property  confiscated  and  paid  into  court  are  under  its  con- 
trol. Osborne  v.  United  States,  91  U.  S.,  474.  See,  also,  Mrs.  Alexander's 
Cotton,  2  Wall.,  404;  Union  Insurance  Co.  v.  The  United  States,  6  Id., 
759;  Armstrong's  Founderg,  Id.,  766:  Morns'  Cotton,  8  Id.,  507;  United 
States  V.  Shares  of  Capital  Stock,  b  Blatch.,  231. 

Tenth.  Saits  on  debentures. — Of  all  suits  by  the  assignee 
of  any  debenture  for  drawback  of  duties,  issued  under  any 
law  for  the  collection  of  duties,  against  the  person  to  whom 
such  debenture  was  originally  granted,  or  against  any  indorser 
thereof,  to  recover  the  amount  of  such  debenture.     [See  1 8089.] 

* 

2  Mar.,  1799,  c.  22,  s.  80,  v.  1,  p.  687. 

Eleventh.  Saits  on  account  of  iivjuries  by  conspira- 
tors in  certain. cases.— Of  all  suits  authorized  by  law  to  be 
brought  by  any  person  for  the  recovery  of  damages  on  account 
of  any  injury  to  his  person  or  property,  or  of  the  deprivation 
of  any  right  or  privilege  of  a  citizen  of  the  United  States  by 
any  act  done  in  furtherance  of  any  conspiracy  mentioned  in  sec- 
tion nineteen  hundred  and  eighty-five,  title,  "  Civil  Eights." 

[Bee  Si  980.] 
20  April,  1871,  c.  22,  s.  2,  v.  17,  p.  13. 

Twelfth.  Suits  to  redress  deprivation  of  rights  se- 
cured by  the  constitution  and  laws.— Of  all  suits  at  law  or 

.  in  equity  authorized  by  law  to  be  brought  by  any  person  to  re- 
'  dress  the  deprivation,  under  color  of  any  law,  ordinance,  reg- 
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ulation,  custom,  or  usage  of  any  State,  of  any  right,  privilege, 
or  immunity  secured  by  tfhe  constitution  of  the  United 
States,  or  of  any  right  secured  by  any  law  of  the  United 
States  to  persons  within  the  jurisdiction  thereof.     [See  gg  1977, 

1979] 

20  April,  1871,  c.  22,  s.  1,  v.  17,  p.  13.    31  May,  1870,  c.  114,  ss.  16,  18, 
V.  16,  p.  144.    9  April,  1866,  c.  31,  s.  3,  v.  14,  p.  27. 

Thirteenth.  Suits  to  recover  oflBces.— Of  all  suits  to  re- 
cover  possession  of  any  oiBce,  except  that  of  elector  of  Presi- 
dent or  Vice-President,  Kepresentative  or  Delegate  in  con- 
gress, or  member  of  a  State  legislature,  authorized  by  law  to 
be  brought,  wherein  it  appears  that  the  sole  question  touching 
the  title  to  such  office  arises  out  of  the  denial  of  the  right  to 
vote  to  any  citizen  offering  to  vote,  on  account  of  race,  color, 
or  previous  condition  of  servitude:  Prcyoided^  That  such 
jurisdiction  shall  extend  only  so  far  as  to  determine  the  rights 
of  the  parties  to  such  office  by  reason  of  the  denial  of  the 
right  guaranteed  by  the  constitution  of  the  United  States, 
and  secured  by  any  law,  to  enforce  the  right  of  citizens  of  the 
United  States  to  vote  in  all  the  States.     [See  2  2010.] 

31  May,  1870,  c.  114,  s.  23,  v.  16,  p.  146.  1  Mar,,  1875,  <?.  114,  b,  3,  v, 
18,  p.  336. 

Fourteenth,  Saits  for  removal  of  officers  holding  con- 
trary to  fourteenth  amendment.— Of  all  proceeding  by 
the  writ  of  quo  warranto,  prosecuted  by  any  district  attorney, 
for  the  removal  from  oflSce  of  any  person  holding  oflBce,  except 
as  a  member  of  congress,  or  of  a  State  legislature,  contrary 
to  the  provisions  of  the  third  section  of  the  fourteenth  article 
of    amendment  of  the  constitution  of  tlie  United  States. 

[Bee  I  1786.] 
31  May,  1870.  c.  114,  s;  14.  v.  16,  p.  143. 

Fifteenth.    Saits  against  national  banks.— Of  all  suits 

by  or  against  any  association  established  under  any  law  provid- 
ing for  national  banking  associations  within  the  district  for 
which  the  court  is  held. 
3  June,  1864,  c.  106,  s.  57,  v.  13,  p.  116. 
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Sixteenth.    Saits  by  aliens  for  torts  in  violation  of  the 

law  of  nations. — Of  all  suits  brought  by  any  alien  for  a  tort 

"  only"  in  violation  of  the  law  of  nations,  or  of  a  treaty  of  the 

United  States. 

24  Sept.,  1789,  c.  20,  s.  9,  v.  1,  p.  76.  22  June,  1874,  c.  391,  p.  17,  v.  18, 
p.  189.    19  Feb.,  1875.  c.  90,  s.  7,  v.  18,  p.  331. 

Seventeenth.    Suits  against  consuls  and  vice-consuls. 

— Of  all  suits  against  consuls  or  vice-consuls,  except  for  of- 
fenses above  the  description  aforesaid. 
24  Sept.,  1789,  c.  20,  s.  9,  v.  1,  p.  76.    23  Aug.,  1842,  c.  188,  v.  4,  p.  517. 

Suits  against  foreign  consul.— Where  a  suit  was  brought  in  the 
district  court  of  Massachusetts  in  1865,  by  an  inhabitant  of  Nova  Bcotia, 
against  the  British  consul,  to  recover  back  fees  paid  to  him  by  the  plaintiff 
under,  protest  in  order  to  obtain  his  ship  papers,  which  fees  the  plaintiff 
claimed  the  defendant  had  no  right  to  demand,  and  the  defendant  filed  a 
plea  to  the  jurisdiction  of  the  court,  to  which  the  plaintiff  demurred;  the 
court  held:  that  foreigners,  even  transiently  here,  may  sue  and  be  sued  by 
citizens,  and  by  each  other;  that  consuls  may  sue  and  be  sued  in  the 
district  court;  and  that  international  law  does  not,  in  the  case  of  con- 
suls, esempt  them  from  the  jurisdiction  of  the  courts  at  the  place  of  their 
residence.    Lorway  v.  Lousada,  1  Am.  L.  Rev.,  92;  1  Lowell,  C.  C,  77. 

Jorlsdiction  exelusive  of  state  courts  in  suits  against  fo]>- 
eign  consuls. — By  the  constitution  the  judicial  power  of  the  United 
States  extends  to  ail  cases  affecting,  ambassadors,  other  public  ministers  and 
consuls;  and  the  judiciary  act  of  1789  gave  to  the  district  courts  of  the 
United  States  jurisdiction  of  all  civil  suits  against  consuls  and  vice-consuls, 
except  for  certain  ofiBces  enumerated  in  the  act.  And  where  a  suit  was 
broi^t  in  a  court  of  the  State  of  New  York  against  the  consul-general  of 
the  king  of  Saxony,  and  he  did  not  set  up  his  exemption  from  said  suit  or 
the  want  of  juris^ction  of  said  court,  but  in  the  court  for  the  correction  of 
exTors  in  said  State  where  the  cause  was  taken,  this  matter  was  assigned  as 
error  in  fact,  and  such  court  gave  judgment  against  defendant,  whereupon 
the  case  was  taken  by  writ  of  error  to  the  Supreme  Court  of  the  United 
States,  which  held: 

1.  That  if  a  consul  being  sued  in  a  State  court  omits  to  plead  his  priv- 
ilege of  exemption  from  the  suit,  and  afterwards  on  removing  the  suit  from 
the  inferior  court  of  a  State  to  a  higher  court  by  writ  of  error,  he  claims  the 
privilege,  such  an  omission  is  not  a  waiver  of  the  privilege,  and  that  it  is  the 
privilege  of  the  country  which  he  represents  that  he  be  sued  in  the  federal 
courts. 

2.  That  if  this  privilege  or  exemption  was  merely  personal,  it  can  hardly 
he  supposed  that  it  would  have  been  thought  jsufficiently  important  to 
require  a  special  provision  in  the  constitution  and  laws  of  the  country;  that 
higher  considerations  of  public  policy  led  to  the  provision;  that  the  courts 
of  the  government  should  have  cognizance  of  suits  against  the  representa- 
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tives  of  a  foreig^n  government,  and  that  the  act  of  congress,  being  general, 
it  applies  to  all  saits  against  consuls.  Davis  r.  Packard,  7  Pet.,  276;  6  Pet., 
41;  St.  Lukes  Hospital  v.  Barkley,  3  Blatch.,  C.  C,  259.  See  also,  Gettings 
V.  Crawford y  Taney  1,  where  it  was  held  that  the  act  of  congress,  of  1789, 
giving  the  district  courts  of  the  United  States  jurisdiction  in  suits  against 
consuls  was  constitutional,  and  that  a  consul  was  liable  to  a  civil  suit  in  the 
country  in  which  he  resides.  In  case  of  the  indictment  of  a  consul,  see  The 
United  States  v.  Ravara,  2  Ball.,  297;  11  Wh.,  473. 

Eighteenth.  In  bankruptcy. — The  district  courts  are  con- 
stituted courts  of  bankruptcy,  and  shall  have  in  their  respec- 
tive districts  original  jurisdiction  in  all  matters  and  proceed- 
ings in  bankruptcy. 

2  Mar.,  1867,  c.  176,  s.  1,  v.  14,  p.  517. 

Jurisdiction  in  b^kruptcy— sale  of  real  estate.— In  Kay  v. 
Norseworthy,  23  Wall.,  128,  it  was  held,  that  the  district  court  of  the  United 
States  had  authority  under  the  provisions  of  the  bankrupt  act,  to  order  a 
sale  of  the  real  estate  of  the  bankrupt  which  he  has  mortgaged,,  in  such  a 
way  as  to  discharge  it  of  all  liens,  so  that  the  purchaser  shall  take  it  unin- 
cumbered; but  that  it  was  indispensible  in  such  cases  to  give  the  mortgagee 
or  other  lien-holder,  notice  of  the  proceeding  and  an  opportunity  to  be  heard 
in  the  matter.  And,  if  such  a  sale  is  made  without  notice  to  him,  his  mort- 
gage  is  not  discharged. 

And  it  has  been  decided  under  the  bankrupt  act  of  March  2,  1867,  that  an 
assignee  in  bankruptcy,  without  regard  to  the  citizenship  of  the  parties, 
could  maintain  a  suit  for  the  recovery  of  assets,  in  a  circuit  court  of  the 
United  States  in  a  district  other  than  the  one  in  which  the  decree  in  bank- 
ruptcy was  made.  Sheannan  v.  Bingham,  7  Bank  Reg.,  490.  See,  also, 
Marks  v.  Herney,  1  Dill.,  407. 

Concurrent  jurisdiotion  of  circuit  and  district  courts  in 
bankruptcy. — The  concurrent  jurisdiction  of  the  circuit  court  by  the  pro- 
visions of  section  two  of  the  bankrupt  act,  is  limited  to  cases  where  there  ia 
a  controversy  concerning  the  right  to,  or  some  interest  in  some  specific  thing, 
between  the  assignee  ajad  a  third  person,  and  does  not  include  actions  to 
collect  a  simple  debt.  The  district  court  has  original  jurisdiction  of  all  cases 
and  controversies  between  third  persons  and  the  assignee  in  bankruptcy  as 
such.    Beady,  J.,  in  Bachman  v.  Packard,  2  Saw.,  264. 

An  assignee  may  maintain  an  action  in  a  justice^s  court,  for  the  recovery 
of  property  vested  in  him  by  the  bankrupt  act.  But  such  action  cannot  be 
maintained  even  in  a  federal  court,  to  take  the  property  from  a  sheriff,  who 
holds  it  by  virtue  of  an  attachment,  duly  issued  by  a  State  court.  Johnson 
V.  Bishop,  1  Woolw.  C.  C,  324.  See,  also,  Hagan  v,  Lucas,  10  Pet.,  400; 
Peck  V.  Jenness,  7  How.,  612;  Pullman  v.  Osborne,  17  Id.,  471;  Taylor  v, 
Carryl,  20  Id.,  588;  The  Olive  Jordan.  2  Curtis  C.  C,  414;  The  Ship  Rob- 
ert Fulton,  1  Paine  620;  Freeman  v.  Howe,  24  How.,  450. 

In  Buck  V,  Colbath,  3  Wall.,  334,  the  court  say:  *'  It  is  only  while  the 
property  is  in  possession  of  the  court,  either  actually  or  constructively,  that 
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the  court  is  bound,  or  professes,  to  protect  that  possession  from  the  process 
of  other  coarts.  Whenever  the  litigation  is  ended,  oc  the  possession  of  the 
officer  or  court  is  discharged,  then  other  coutts  are  at  liberty  to  deal  with  it 
according  to  the  rights  of  the  parties  before  them,  whether  those  rights 
require  them  to  take  possession  of  the  property  or  not.'* 

When  the  action  of  a  State  does  not  oust  jurisdiction  in 
bankruptcy. — A  decree  of  a  State  court  enjoining  a  corporation  from 
further  prosecuting  its  business,  on  the  ground  of  insolvency,  and  appoint- 
ing a  receiver,  does  not  oust  the  jurisdiction  of  the  district  court  to  adjudge 
the  corporation  bankrupt.  In  re  The  Independant  Insurance  Co,,  2  Low, 
97;  IHolm.,  103. 

Where  courts  have  concurrent  jurisdiction,  as  a  general  rule,  the  court  in 
which  the  action  is  commenced  is  entitled  to  retain  it.  Thus  where  property 
was  held  by  a  marshal,  under  process  from  a  federal  court,  it  was  held,  that 
it  could  not  be  taken  from  him  by  process  from  a  State  court  of  concurrent 
jurisdiction.  Freeman  v.  Clark,  24  How.,  450.  See,  also,  Buck  v,  Colbath, 
9upra, 

The  district  court  cannot  annul  decisions  of  a  State  court. 
— ^The  district  court  sitting  in  bankruptcy,  cannot  annul  a  judgment  of  a 
State  court.  In  re  Dunn,  11  Bank  Reg.,  270.  Nor  can  it  aid  as  a  court  of 
error  to  revise  its  own  decisions  in  a  confiscation  case.  The  United  States 
V.  Six  Lots,  1  Woods,  284. 

But  they  have  authority  to  devise  modes  of  proceeding,  which  shall  enable 
them  to  carry  into  effectual  execution  any  law  which  they  are  called  upon 
to  administer,  when  the  Supreme  Court,  has  not  by  its  rules  provided  for  the 
mode  of  proceeding.    The  Epsilon,  6  Ben.,  878. 

The  Bankrupt  Act  of  1867  was  repealed  in  1879. 

Sbc.  564.  Certain  seizures  cognizable  in  any  district 
into  which  the  property  is  taken. — Proceeding  on  seizures 
for  forfeiture  of  any  vessel  or  cargo  entering  any  port  of  entry 
which  has  been  closed  by  the  President  in  pursuance  of  law, 
or  of  goods  and  chattels  coming  from  a  State  or  section  de- 
clared by  proclamation  of  the  President  to  be  in  insurrection 
into  other  parts  of  the  United  States,  or  of  any  vessel  or  vehi- 
cle conveying  such  property,  or  conveying  persons  to  or  from 
such  State  or  section,  or  of  any  vessel  belonging,  in  whole  or 
in  part,  to  any  inhabitant  of  such  State  or  section,  may  be 
prosecuted  in  any  district  court  into  which  the  property  so 
seized  may  be  taken,  and  proceedings  instituted ;  and  the  dis- 
trict court  thereof  shall  have  as  full  jurisdiction  over  such 
proceedings  as  if   the  seizure  was   made  in  that  district. 

[See  3  J  6801,  5817.] 

13  July,  1861,  c.  3,  ss.  4,  6,  9,  v.  12,  pp.  256,  257,  258. 
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When  the  records  present  a-case  on  the  instance  side  of  the  court  for  for- 
feiture under  a  statute,  it  cannot  be  condemned  as  prize;  and  if  it  shows  a 
prosecution  exclusively  as  prize,  there  cannot  be  a  condemnation  as  for  a 
statutory  offense.  Untied  States  v,  Weed,  5  Wall.,  62j  The  Brig  Caroline, 
7  Cr.,  496;  The  Samuel,  1  Wh.,  9;  The  Mary  Anne,  8  Id.,  380;  Jecker  v, 
Montgomery,  13  How.,  498.  See  also  The  Ouachita  Cotton,  6  Wall.,  relat- 
ing to  the  power  of  the  President  to  license  commercial  intercourse  in  case 
of  insurrection ;  The  Venice,  2  Id.,  258,  libelled  as  prize ;  Coppell  v.  Hall,  2  Id., 
542,  the  President  had  no  power  to  authorize  commercial  intercourse  within 
the  lines  of  occupation  of  United  States  forces;  The  Hampton,  5  Id.,  372, 
acts  of  1861  and  1863,  to  protect  liens,  etc.,  refers  to  captures  ^t^r^  belli;  The 
Reform,  3  Id.,  617,  what  was  not  a  license,  etc. 

Sbo.  565.    May  proceed  in  prize  causes.— Any  district 

court  may,  notwithstanding  an  appeal  to  the  Supreme  Court, 
in  any  prize  cause,  make  and  execute  all  necessary  orders  for 
the  custody  and  disposal  of  the  prize  property,  and  in  case  of 
an  appeal  from  a  decree  of  condemnation,  may  proceed  to 
make  a  decree  of  distribution,  so  far  as  to  determine  what 
share  of  the  prize  &hall  go  to  the  captors,  and  what  vessels  are 
entitled  to  participate  therein.  [See  1 4687.] 
30  June.  1864,  c.  174,  s.  13,  v.  13,  p.  310. 

Sec.  566.  Trial  of  issues  of  fact. — ^The  trial  of  issues  of 
fact  in  the  district  courts,  in  all  causes,  except  cases  in  equity  and 
cases  of  admiralty  and  maratime  jurisdiction,  and  except  as 
otherwise  provided  in  proceeding  in  bankruptcy,  shall  be  by 
jury.  In  causes  of  admiralty  and  maritime  jurisdiction  relat- 
ing to  any  matter  of  contract  or  tort  arising  upon  or  concern- 
ing any  vessel  of  twenty  tons  burden  or  upward,  enrolled  and 
licensed  for  the  coasting  trade,  and  at  the  time  employed  in 
the  business  of  commerce  and  navigation  between  places  in 
different  States  and  Territories  upon  the  lakes  and  navigable 
waters  connecting  the  lakes,  the  trial  of  issue  of  fact  shall  be 
by  jury  when  either  party  requires  it. 

24  Sep.,  1789,  c.  20,  b.  9,  v.  1,  p.  76;  26  Feb.,  1845,  c  20,  v.  5,  p.  726. 

The  act  of  1846,  provides  as  follows:  "  The  district  courts  to  have  the 
same  jurisdiction  in  matters  of  contract  and  tort,  arising  in,  upon,  or  con- 
cerning steamboats  and  other  vessels  of  twenty  tons  burden  and  upwards, 
enrolled  and  licensed  for  coasting  trade,  and  employed  in  commerce  and 
navigation  upon  the  lakes  and  navigable  waters  connecting  them,  as  ia 
possessed  by  those  courts  in  cases  of  the  like  vessels  employed  upon  tJio 


DISTRICT  COURTS — JURISDICTION.  61 

high  seas,  or  tide  waters,  within  admiralty  or  maritime  jurisdictioD.  The 
remedies,  tbrms  of  process,  and  modes  of  proceeding,  to  he  the  same  as  in 
cases  of  admiralty  and  maritime  jurisdiction;  and  the  maritime  law  of  the 
United  States  to  constitute  the  rules  of  decision,  the  same  as  in  cases  of  ad- 
miralty and  maritime  jurisdiction;  saving,  however,  to  the  parties  the  right 
to  trial  by  jnry,  and  saving  also,  the  right  of  any  concurrent  remdey  at  com- 
mon law,  or  by  the  State  laws."  Act  Fobruary  20, 1845;  5  Stat,  at  Large, 
726;  1  Bright,  25. 

The  constitutionality  of  this  act  was  affirmed  in  the  case  of  T7^  Gtnesee 
Chief  V.  Fitzhugh,  12  How.,  443. 

Trial  by  jury, — ^Under  the  provisions  of  the  act  of  1845  it  has  been 
held  that  parties  have  a  right  to  enter  into  a  stipulation,  waiving  a  trial  by 
jury  in  the  district  court,  and  to  submit  their  case  to  the  court  to  try  it  on 
an  agreed  statement  of  facts.    Henderson's  Distilled  Spirits,  14  Wall.,  40. 

Constmotion  of  the  a,ct8  of  1789  and  1846.— In  the  case  of  The 
nine  V.  Trevor,  4  Wall.,  555  (1866),  which  was  a  well  considered  case,  in- 
volving a  construction  of  the  acts,  the  court  held: 

1.  That  the  admiralty  jurisdiction  of  the  federal  courts  is  not  limited  to 
tide  water,  but  extends  wherever  vessels  float,  and  navigation  successfully 
aids  commerce. 

2.  That  the  admiralty  powers  of  the  district  courts  of  the  United  States, 
by  the  ninth  section  of  the  act  of  September,  24,  1789,  is  co-extensive  with 
the  grant  in  the  constitution,  as  to  the  character  of  the  waters  over  which 
it  extends.  ^ 

3.  That  the  act  of  February  20,  1845,  is  a  limitation  of  the  powers 
granted  by  the  act  of  1789,  as  regards  cases  arising  upon  the  lakes  and  nav- 
igable waters  connecting  them,  in  the  following  particulars:  It  limits  the 
jnxisdiction  of  the  district  courts  to  vessels  of  twenty  tons  burden  and  up- 
wards, enrolled  and  licensed  for  the  coasting  trade,  and  to  vessels  employed 
in  commerce  and  navigation  on  the  lakes  and  navigable  waters  connecting 
the  same.  It  provides  for  a  trial  by  jury,  and  the  jurisdiction  is  not  exclu- 
sive, but  is  made  expressly  concurrent  with  such  remedies  as  may  be  given 

by  the  State  laws. 

» 

4.  The  grant  of  original  admiralty  jurisdiction  by  the  act  of  1789,  in- 
cluding, as  it  does,  all  cases  not  covered  by  the  act  of  1845,  is  exclusive,  not 
only  of  all  other  federal  courts,  but  of  all  State  courts. 

5.  The  statutes  which  attempt  to  confer  upon  State  courts  a  remedy  for 
maritime  torts  strictiy  in  rem.,  are  void,  for  the  reason  that  they  are  in  con- 
flict with  the  act  of  Congress. 

6.  Such  statutes  do  not  come  within  (jie  saving  clfiuse  of  the  ninth  sec- 
tion of  the  act  of  1789,  concerning  a  common  law  remedy. 

7.  This  rule  does  not  prevent  the  seizure  and  sale,  by  the  State  courts,  of 
the  interest  of  any  owner  or  part  owner  in  a  vessel,  by  attactment  or  by  gen- 
eral execution,  when  the  proceeding  is  a  personal  action,  to  recover  a  debt 
for  which  he  is  personally  responsible. 

8.  Nor  does  it  prevent  any  action  which  the  common  law  gives  for  ob- 
taining a  judgment  in  personam ^  against  a  party  liable  in  a  marine  contract 
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or  a  marine  tort.  See,  also,  the  case  of  The  Moses  Taylor,  4  Wall.,  411; 
The  Lottawanna,  21  Id.,  558;  and  The  Revenue  Cutter  No.  1,  Brown's 
Ad.,  76. 

The  jadiciary  act  of  1789  conferred  exclusiye  orif^nal  admiralty  jarisdic- 
tion  upon  the  district  courts,  not  only  upon  the  hififh  seas,  and  bays  and 
rivers  navi^ble  from  the  sea,  but  upon  the  lakes  and  waters  connnecting 
them.  And  the  fact  that  a  maritime  tort  was  committed  in  foreign  waters, 
did  not  defeat  the  admiraltsr  jurisdiction  of  the  district  courts  of  the  United 
States.    The  Eagle,  8  Wall.,  15. 

Jurisdiction  above  tide  water  .—The  admiralty  and  maritime  juris- 
diction of  the  district  courts  is  not  limited  to  the  high  seas  and  tide  water, 
but  extends  to  all  lakes  and  navigable  Waters  where  commerce  is  carried  on 
between  different  States  and  Territories,  or  with  foreign  nations;  and  the  act 
of  congress  of  February  20,  1845,  extending  the  jurisdiction  in  such  cases  to 
the  lakes  and  navigable  waters  connecting  them,  is  consistent  with  the  con- 
stitution of  the  United  States.    The  Genesee  Chief,  12  How.,  443. 

The  case  last  cited  overruled  the  case  of  The  Steamboat  Thomas  Jefferson, 
10  Wh.,  423,  and  the  case  of  The  Steamboat  Orleans,  11  Pet.,  175,  where 
the  doctrine  of  the  limitation  of  admiralty  jurisdiction  to  tide  water  was 
maintained.  Following  the  doctrine  in  case  of  The  Genesee  Chief,  are  Freiz 
V.  Bull,  12  How.,  466;  The  Eagle,  8  Wall.,  15;  TM  Steamboat  Co.  v. 
Chase,  16  Id.,  522. 

Sec.  567.  Transfer  of  records  to  district  courts  when 
a  territory  becomes  a  State. — When  any  territory  is  admit- 
ted as  a  State,  and  a  district  court  is  established  therein,  all 
the  records  of  the  proceedings  in  the  several  cases  pending  in 
the  court  of  appeals  of  said  territory  at  the  time  of  such  ad- 
mission, and  all  records  of  the  proceedings  in  the  several  cases 
in  which  judgments  or  decrees  had  been  rendered  in  said  ter- 
ritorial court  before  that  time,  and  from  which  writs  of  error 
could  have  been  sued  out  or  appeals  could  have  been  taken,  or 
from  which  writs  of  error  had  been  sued  out  or  appeals  had  been 
taken  and  prosecuted  to  the  Supreme  Court,  shall  be  transferred 
to  and  deposited  in  the  district  court  for  the  said  State. 

[See  S  704.] 

22  Feb.,  1847,  c.  17, 8. 1,  v.  9,  p.  128;  22  Feb.,  1848,  c.  12,  s.  2,  t.  9, 
p.  212. 

Jurisdiction  as  affected  by  a  change  of  territory.— When 
Florida  was  a  Territory,  congress  established  courts  there  in  which  cases 
appropriate  to  State  and  federal  jarisdictions  were  tried  indiscriminately. 
Florida  was  admitted  as  a  State  of  the  Union  in  March,  1845.  The  consti- 
tution of  the  State  provided  that  all  officerd  civil  and  military,  then  holdings 
their  offices  under  the  authority  of  the  United  States,  should  continue  them 
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xmiSL  superceded  under  tlie  State  constitution.  But  it  did  not  continue  the 
existence  of  courts  created  by  congress  as  part  of  the  Territorial  government. 
In  1845,  the  legislature  of  the  State  passed  an  act,  for  the  transfer  of  all 
cases  from  the  federal  to  the  State  courts,  except  those  cognizable  by  the 
federal  courts*.  And  in  1847,  congress  provided  for  the  transfer  of  these,  to 
the  federal  courts.  It  was  held,  in  a  case  where  the  territorial  court  took 
cognizance  of  a  libel  case  in  1846,  that  the  court  acted  without  any  jurisdic- 
tion. Benner  v.  Porter,  9  How.,  253  (1850).  So  in  case  of  an  indictment. 
Simpson  r.  The  United  States,  9  Id.,  573. 

And  where  a  case  was  pending  in  the  Supreme  Court  of  the  United  States, 
oh  a  writ  of  error  to  the  Supreme  Court  of  the  Territory  of  Wisconsin,  at  the 
time  of  the  admission  of  Wisconsin  as  a  State  into  the  Union,  it  was  held, 
that  the  jurisdiction  of  said  court  ceased  with  said  admission,  that  provision 
was  made  by  the  act  of  Congress  admitting  the  State  into  the  Union,  for  a 
transfer,  from  the  territorial  courts,  to  the  district  court  of  the  United  States, 
of  all  causes  appropriate  to  the  district  court,  but  none  for  causes  cognizable 
by  the  State  tribunals;  that  by  the  admission  of  the  State  of  Wisconsin  as  a 
State,  the  Territorial  government  ceased  to  exist,  and  all  the  authority  under 
it,  including  the  laws  organizing  its  courts  of  justice,  and  providing  for  the 
revision  of  their  decisions,  in  the  Supreme  Court  of  the  United  States;  and 
that  said  courts  had  no  further  authority  or  jurisdiction  in  the  cases  before 
them.    McNuUy  v.  Batty,  10  How.,  72  (1850). 

In  case  of  retrosx>ectiye  acts  of  Congress.— Where  Congress 
had  passed  an  act  admitting  a  State  into  the  Union  but  omitted  to  provide 
by  such  act  for  the  disposal  of  cases  pending  in  the  Supreme  Court  of  the 
United  States,  on  writs  of  error  to  the  courts  of  said  State,  it  was  decided, 
that  Congress  had  power  to  pass  a  subsequent  act,  making  provision  for 
such  cases.    Freeborn  v.  Smith,  2  Wall.,  160. 

The  court  say:  **It  is  well  settled  that  where  ther^  is  no  direct  constitu- 
tional prohibition,  a  State  may  pass  retrospective  laws,  such  in  their  opera- 
tion as  may  affect  suits  pending,  and  give  a  party  a  remedy  which  he  did 
not  previously  possess,  or  modify  an  existing  remedy,  or  remove  an  impedi- 
ment in  the  way  of  legal  proceedings,  *  *  *  .  *  The  truth  is,  says 
Chief  Justice  Parkeb.*  in  Fowler  v.  Ess^ex  Bank,  10  Mass.,  245,  '  there  is 
no  such  thing  as  a  vested  right  to  do  wrong,  and  the  legislature  which  in 
its  acts,  not  expresly  authorized  by  the  constitution,  limits  itself  to  correct- 
ing mistakes  and  to  providing  remedies  for  the  furtherance  of  justice,  cannot 
be  charged  with  violating  its  duty  or  exceeding  its  authority,"  such  acts  are 
of  a  remedial  character  and  are  the  peculiar  subjects  of  legislation.'' 

Sec.  568.— District  judge  shall  demand  and  compel 
delivery  of  records  of  territorial  court.— It  shall  be  the 

duty  of  the  the  district  judge,  in  the  case  provided  in  the 
preceding  section,  to  demand  of  the  clerk,  or  other  person 
having  possession  or  custody  of  the  records  therein  mentioned, 
the  delivery  thereof,  to  be  deposited  in  said  district  court;  and, 


64  '  FEDERAL  PRACTICE. 

i 

in  case  of  the  refusal  of  such  clerk  or  person  to  comply  with  | 

such  demand,  the  said  district  judge  shall  compel   the  de-  | 

livery  of  said  records  by  attachment  or  otherwise,  according  I 

to  law.  •  I 

22  Feb.,  1847,  c.  17,  s.  1,  v.  9,  p.  128;  22  Feb.,  1848,  c.  12,  e.  2,  v.  9, 
p.  212. 

Ssa  569.  Jarisdiction  of  district  courts  in  cases 
transferred  from  territorial  courts.— When  any  Territory 
is  admitted  as  a  State,  and  a  district  court  is  established 
therein,  the  said  district  court  shall  take  cognizance  of  all 
cases  which  were  pending  and  undetermined  in  the  superior  , 

court  of  such  Territory,  from  the  judgments  or  decrees  to  be  \ 

rendered  in  which  writs  of  error  could  have  been  sued  out  or  i 

appeals  taken  to  the  Supreme  Court,  and  shall  proceed  to  hear 
and  determine  the  same.     [See  i  704.]  ' 

22  Feb.,  1847,  c.  17,  s.  1,  v.  9,  p.  128;  22  Feb.,  1848,  c.  12,  s.  2.  v.  9, 
p.  212. 

Sec.  570.  Commissioners  to  administer  oaths  to  ap- 
praisers.— Any  district  judge  may  appoint  commissioners, 
before  whom  appraisers  of  vessels  or  goods  and  merchandise 
seized  for  breaches  of  any  law  of  the  United  States,  may  be 
sworn;  and  such  oaths  so  taken,  shall  be  as  effectual  as  if  taken 
before  the  judge  in  open  court.     [Sea  §  988.] 

9  June,  1794,  c.  64,  s.  1,  v.  1,  p.  395. 

Sec.  571.  Certain  district  courts  to  have  circuit  judge 
jurisdiction. — [The  district  courts  for  the  western  district 
of  Arhinsas^  the  northern  district  of  Mississippi^  the  western 
district  of  South  Carolina^  and  the  district  of  West  Virginia^ 
shall  have^  in  addition  to  the  ordinary  jurisdiction  of  dis- 
trict courts,  jurisdiction  of  all  causes^  except  appeals  and 
writs  of  error,  which  are  cognizable  in  a  circuit  court,  and 
shall  proceed  therein  in  the  same  manner  as  a  circuit  court. 1 
[The  district  courts  for  the  western  district  of  Arkansas,  the  j 

eastern  district  of  Arkansas,  at  Helena,  the  northern  district 
of  Mississippi,  thewestern  district  of  South  Carolina,  and  the 
district  of  West  Virginia,  shall  have,  in  addition  to  the  ordi- 
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nary  jurisdiction  of  district  courts,  jurisdiction  of  all  causes, 
except  appeals  and  writs  of  error,  which  are  cognizable  in  a 
circuit  court,  and  shall  proceed  therein  in  the  same  manner  as 
a  circuit  court.] 

That  ptxi  In  italic  has  been  repealed,  ud  is  stibetHiited  by  Ch.  41,  Jan.,  1877. 

Ark.,  8  Mar.,  1851,  c.  24,  s.  3,  t.  9,  p.  595.  Ga.,  11  Ang.,  1848,  c.  151,  s. 
8,  V.  9,  p.  281.  Miss.,  16  Feb.,  1839^  c  27,  b.  1,  v.  5,  p.  317.  S.  C,  21  Feb., 
1823,  c.  11,  V.  3,  p.  726;  16  Aug.,  1856,  c.  119.  sa,  1,  3,  v.  11,  p.  43.  W.  Va., 
4  Feb.,  1819,  c.  12,  s.  2,  v.  3,  p.  479;  3  Mar.,  1837,  c.  34,  s.  3,  v.  5,  p.  177; 
28  Mar.,  1838,  c.  46,  s.  1,  v.  5,  p.  215;  11  June,  1864,  c.  120,  s.  1,  v.  13,  p. 
124;  4  June,  1872,  c.  284,  s.  1,  y.  17,  p.  218;  31  Jan.,  1877,  c.  41,  v.  19, 
p.  280. 
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OHAPTEE  IV. 


DISTRICT  COURTS— SESSIONS. 


8m. 

572.  Terms  of  district  courts. 

573.  Effect  of  alt^rini^  terms  of  dis- 

trict courts. 

574.  Coart  always  open  as  court  of 

admiralty,  for    certain    pur- 
poses. 

575.  District  court  in  southern  dis- 

trict of  Florida. 

576.  District  courts  in  Wisconsin. 

577.  Kentucky  and    Indiana;    how 

terms  are  to  be  held. 

578.  Monthly  acHournments  for  trial 

of  criminal  causes. 

579.  Adjourned  terms. 

580.  Adjourned  terms  in  Kentucky 

and  Indiana. 

581.  Special  terms. 

582.  Tennessee;  when  circuit  judges 

may  act  as  district  judges. 

583.  Adjournment  in  case  of  non-at- 

tendance of  the  judge. 

584.  Adjournment  in  case  of  non-at- 

tendance of  the  judge,  in  cer- 
tain districts. 

585.  Adjournment  in  Kentucky  and 

Indiana,    by    written    order, 
within  first  three  da^rs  of  terms. 

586.  Intermediate  terms  in  Califor- 

nia, Iowa  and  Tennessee. 

587.  Business  certified  to  circuit  court 

in  case  of  disability  of  district 
judge. 

588.  Suits  brought  in  district  court 

after  order  to  certify  to  circuit 
court. 

589.  Powersof  district  jud^  vested, 

during   disability,   in   circuit 
<  judge. 


860. 

590.  Prepara-tory  examinations  and 

orders  in  admiralty  cases,  by 
district  clerks. 

591.  District  judges  designated  to 

perform    outies   of    disabled 
jndge. 

592.  Designation  of  another  judge  in 

case  of  accumulation  of  busi- 
ness. 

593.  When  designation  of  another 

judfre  to  be  by  Chief  Justice 
United  States. 

594.  Revocation  and  new  appoint- 

ment. 

595.  Duty  of  district  judge  to  comply 

with  designation  and  appoint- 
ment 

596.  Designation   of  district  judge 

when  public  interest  requires. 

597.  Expenses  of  a  district  judge  des- 

ignated to  iBouthem  diskict  of 
New  York. 

598.  Disability  of  district  judges  in 

Florida. 

599.  Disability  of  judge  of  northern 

and  southern  districts  of  New 
York. 

600.  When  district  judge  of  eastern 

district  of  New  York  may  act 
in  southern  district. 

601.  When  district  judge  is  inter- 

ested in  suit  pending  before 
him. 

602.  Continuances  b^  vacancy  in  of- 

fice of  district  judge. 

603.  Vacancy  in  onice  of   district 

judge. 


Sec.  572.    Terms  of  district  courts.— The  regular  terms 
of  the  district  coarts  shall  be  held  at  the  times  and  places  fol- 
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lowing,  but  when  any  of  said  dates  shall  fall  on  Sunday,  the 
term  shall  commence  on  the  following  day: 

ALABAMA. 

In  the  son  them  district  of  Alabama,  at  Mobile,  on  the  fourth 
Monday  in  December  and  the  first  Monday  of  June  of  each 
year. 

In  the  middle  district  of  Alabama,  at  Montgomery,  on  the 
first  Monday  in  May  and  first  Monday  in  November. 

In  the  northern  district  of  Alabama,  at  Huntsville,  on  the 

first  Monday  of  April  and  second  Monday  of  October  in  each 

year. 

7  Aug.,  1848,  c.  343,  bs.  1,  2,  v.  9,  p.  274.  4  May,  1852,  c.  25,  s.  1,  v.  10, 
p.  5.  2  Mar.,  1827,  c.  41,  s.l,  v.  4,  p.  226.  9  June,  1860,  c.  85,  s.  1,  v.  12, 
p.  28.  22  June,  1874,  c.  43,  s.  11,  p.  195.  s.  1,  v.  12,  p.  28.  23  June,  1874, 
e.  463,  p.  18;  p.  251.    22  June,  1874;  43  C,  Ist  Sees.,  p.  195. 

ABEANSAS. 

[In  the  eastern  district  of  Arkansas^  at  Little  Rock^  on  the 
first  Monday  in  April  and  Octoler. 

In  the  western  district  oj^  Arkansas,  at  Fort  Smith,  on  the 
second  Monday  in  May  and  Novemher,  and  at  Helena  on 
the  second  Monday  in  Ma/rch  amd  September.'] 

[In.  the  eastern  district  of  Arkansas,  at  Little  Rock,  on  the 
first  Monday  in  April  and  October,  and  at  Helena  on  the  sec- 
ond Monday  in  March  and  October. 

In  the  western  district  of  Arkansas,  at  Fort  Smith,  on  the 
first  Monday  in  February,  May,  August  and  November.]  ' 

That  part  of  the  aboye  teotton  In  Ualic  la  repealed. 

15  June,  1836,  c.  100,  b.  4.  v.  5,  p.  51.  3  Mar.,  1839,  c.  81,  s.  5,  ▼.  5.  p. 
337.  3  Mar.,  1851,  c.  24,  s.  2,  y.  9,  p.  594.  3  Mar.,  1871,  c.  10&,  ss.  1,  5,. 
V.  16,  pp.  471,  472.  31  Jan.,  1877,  c.  41,  v.  19,  p.  230. 

CALIFOBNIA. 

In  the  district  of  California,  at  San  Francisco,  on  the  second 
Monday  of  February,  July  and  December  of  each  year. 
19  Feb.,  1864,  c.  11,  s.  8,  ▼.  13,  p.  5.    June,  1874, 43  C,  Ist  Sees.,  p.  76. 
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COLORADO. 

CHAP.  82. — An  Act  to  provide  for  holdinf?  term  of  the  circait  and  die- 
trict  courts  in  the  district  of  Colorado. 

Special  terms  of  courts. — Be  it  enacted  by  the  Senate 
and  House  cf  Representatives  of  the  United  States  of  America 
in  Congress  assembled^,  That  the  circuit  and  district  courts  of 
the  district  of  Colorado  may,  when  the  public  interests  require 
it,  order  a  special  term,  to  be  held  at  such  time  and  place  as 
said  courts  may  designate:  Provided^  that  no  special  terra  of 
the  circuit  court  shall  be  held  except  with  the  consent  of  the 
circuit  judge  of  the  circuit,  that  the  circuit  or  district  court 
may  order  a  grand  or  petit  jury,  or  both,  to  attend  such  special 
term,  by  an  order  entered  of  record  at  least  thirty  days  before 
the  day  on  which  such  special  term  shall  convene.  Notice 
of  such  special  term  shall  be  published  weekly  foF-  four  ccn- 
secutive  weeks  in  a  newspaper  published  at  the  capital  of  the 
State.  x\nd  when  a  circuit  and  district  court  shall  be  held  at 
the  same  time  and  place,  the  same  panel  of  jurors  shall  sejve 
in  both  courts. 

Section  2.  Divisions. — ^That  for  the'  trial  and  determina- 
tion of  all  causes  and  proceedings  cognizable  and  triable  in 
the  district  court  of  the  United  States  for  the  district  of  Col- 
orado, as  established  by  the  act  entitled,  "An  act  to  further  the 
administration  of  justice  in  the  State  of  Colorado,"  approved 
June  twenty-six,  eighteen  hundred  and  seventy-six,  the  said 
district  shall  be  separated  into  three  divisions,  as  follows:  All 
that  part  of  said  district  lying  within  the  following  named 
counties  as  now  constituted,  to- wit:  the  counties  of  Bent,  Las 
Animas,  Pueblo,  Huerfano,  Fremont  and  Custer  shall  con- 
stitute the  southern  division  and  a  regular. term  of  said  court 
for  said  division  shall  be  held  annually  at  Pueblo,  to  com- 
mence on  the  first  Tuesday  in  February;  all  that  part  of  said 
district  lying  within  the  following  named  counties,  to-wit:  the 
counties  of  Costilla,  Conejos,  Rio  Grande,  Saguache,  Gunni- 
son, Hinsdale,  San  Juan,  Ouray  and  La  Plata,  together  with 
all  that  part  of  the  Ute  Indian  reservation  lying  south  of  the 
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thirty-ninth  degree  of  north  latitude  in  said  State,  shall  con- 
stitute the  western  division,  and  a  regular  term  of  said  court 
for  said  division  shall  be  held  annually  at  Del  Norte,  to  com- 
mence on  the  first  Tuesday  in  August;  and  the  residue  of  the 
State  of  Colorado  shall  constitute  the  northern  division,  and 
two  regular  terms  of  said  court  for  said  division  shall  be  held 
annually  at  Denver,  to  commence  on  the  first  Tuesday  in  May 
and  on  the  first  Tuesday  in  October.  And  should  the  judge 
of  said  district  court  fail  to  attend  at  tlie  time  and  place  of 
holding  any  one  of  the  regular  terms  of  the  court  for  either 
of  the  said  divisions  of  the  aforesaid  district,  before  the  close 
of  the  fourth  day  of  any  such  term,  the  business  pending  in 
such  court  shall  stand  adjourned  to  the  next  regular  term 
thereof:  Provided^  That  whenever  the  judge  of  said  court, 
from  any  cause,  shall  fail  to  hold  a  regular  term  of  said  court 
for  either  of  said  divisions,  it  shall  be  his  duty,  if  in  his  opinion 
the  business  in  said  court  shall  require,  to  hold  an  intermediate 
term  of  said  court,  at  such  time  as  he  shall,  by  his  order  in  writ- 
ing, direct,  addressed  to  the  clerk  and  marshal  of  said  court,  at 
least  thirty  days  previous  to  the  commencement  of  said  term, 
and  to  be  published  in  the  several  newspapers  published  in 
the  bounds  of  said  divisions,  the  same  length  of  time;  and  at 
any  and  all  such  intermediate  terms  the  business  of  any  such 
courts,  of  every  nature  and  description  whatsover,  shall  have 
•reference  to,  and  be  proceeded  with,  in  the  same  manner  as  if 
the  same  were  a  regular  term  of  the  said  court.  And  all 
issues  of  fact  shall  be  tried  at  a  term  of  said  court  to  be  held 
in  the  division  where  such  suit  should  hereaflber  be  commenced, 
in  accordance  with  the  third  section  of  this  act.  But  nothing 
herein  contained  shall  prevent  the  said  district  court  from  reg- 
ulating, by  general  rule,  the  venue  of  transitory  actions  either 
in  law  or  in  equity,  and  from  changing  the  same  for  a  good 
cause  to  be  shown. 

Sbc.  3.    Pending  issues— returns  of  process.— That  all 

issues  now  pending  in  the  said  district  court  shall  be  tried  at 
the  places  above  prescribed  for  holding  such  court  within  the 
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division  where  the  cause  of  action  may  have  arisen,  unless, 
otherwise  ordered  by  said  court,  in  pursuance  of  the  authority 
given  in  the  first  section  of  this  act;  and  no  process  issued  or 
proceedings  pending  in  the  said  district  court  shall  be  avoided 
or  impaired  by  this  change  of  the  time  and  place  of  holding 
such  court;  but  all  process,  bail  bonds,  and  recognizances, 
returnable  at  the  next  term  of  the  said  court,  shall  be  return- 
able and  returned  to  the  court  next  held  at  the  appropriate 
place,  according  to  this  act,  in  the  same  manner  as  if  so  made 
returnable  on  the  face  thereof,  and  shall  have  full  effect  accord- 
ingly; and  all  continuances  may  be  made  to  conform  to  the 
provisions  of  this  act. 

Sec.  4.  Venue  in  civil  salts. — ^That  all  suits  and  proceed- 
ings hei*eafter  to  be  brought  in  the  said  district  court,  not  of  a 
local  nature,  shall  be  brought  in  a  court  of  the  division  of  the 
district  where  the  defendant  resides;  but  if  there  be  more 
than  one  defendant,  and  they  reside  in  different  divisionstof 
the  district,  the  plaintiff'  may  sue  in  either  division,  and  send 
duplicate  writ  or  writs  to  the  other  defendants,  on  which  the 
plaintiff  or  his  attorney  shall  indorse  that  the  writ  thus  sent 
is  a  copy  of  a  writ  sued  out  of  a  court  of  the  proper  division 
of  the  said  district;  and  the  said  writs,  when  executed  and 
returned  into  the  office  from  which  they  issued,  shall  consti- 
tute one  suit,  and  be  proceeded  in  accordingly. 

Sec.  5.  Deputy  clerks— clerk's  office.— The  clerk  of  the 
district  court  for  the  district  of  Colorado  shall  appoint  a 
deputy  clerk  for  said  court  held  at  Pueblo  and  a  deputy  clerk 
for  said  court  held  at  Del  Norte,  who  shall  reside  and  keep 
their  offices  at  said  places  respectively.  And  the  said  clerk 
shall  reside  and  keep  his  office  at  Denver.  Each  deputy  shall 
keep  in  his  office  full  records  of  all  actions  and  proceedings  in 
the  district  court  held  at  the  same  place,  and  shall  have  the 
same  power  to  issue  all  process  from  the  said  court  that  is  or 
may  be  given  to  the  clerks  of  said  district  courts  in  like  cases. 

Sec.  6.     District  attorney   and  marshal— deputy. — 

That  the  district  attorney  and  marshal  of  the  district  of  Colo- 
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rado  shall  respectively  perform  the  duties  of  district  attorney 
and  marshal  of  and  for  the  southern,  western  and  northern 
divisions  of  the  district  of  Colorado  as  established  by  this  act; 
and  the  said  marshal  shall  keep  an  office  and  deputy  at  each  of 
the  places  where  the  sessions  of*  the  said  district  court  are 
directed  to  be  held. 

Skc.  7.    Concurrent  jurisdiction-terror  and  appeals.- 

That  in  addition  to  the  ordinary  jurisdiction  and  powers  of 
a  district  court  of  the  United  States  with  which  the  district 
court  of  Colorado  has  been  invested,  it  be,  and  is  hereby, 
invested,  within  the  limits  of  the  said  southern  and  western 
divisions  of  same  with  the  exercise  of  concurrent  juris- 
diction and  power,  in  all  civil  cases,  now  exercised  by  the 
circuit  courts  of  the  United  States;  and  that  in  all  cases  where 
said  court  shall  exercise  such  jurisdictionf  writs  of  error  and 
appeals  shall  be  allowed  and  taken  from  the  judgment,  orders, 
or  decrees  of  said  court  to  the  supreme  court  of  the  United 
States,  in  the  same  manner  and  upon  the  same  conditions  as 
appeals  may  be  taken  from  the  circuit  courts. 

Sec.  8.  Venue  in  criminal  causes— juries.— Any  person 
charged  with  violating  any  of  the  penal  or  criminal  statutes 
of  the  United  States  of  which  the  said  district  court  has  juris- 
diction shall  be  proceeded  against,  by  indictment  or  otherwise, 
within  the  division  of  said  district  wherein  the  alleged  offense 
was  committed,  and  shall  have  his  or  her  trial  at  a  term  of  the 
said  district  court  held  in  the  said  division,  unless  for  cause 
shown  the  judge  shall  otherwise  direct;  and  grand  and  petit 
juries  shall  be  summoned  for  the  several  terms  of  said  district 
court  in  manner  as  is  now,  or  may  be,  provided  by  law;  and 
jurors  shall  be  selected  and  drawn  from  the  division  of  the 
said  district  in  which  they  reside  and  in  which  the  term  of  the 
said  district  court  to  which  they  are  summoned  is  held. 

Sec.  9.    Terms  of  circuit  court  at  Denver— juries.— 

A  term  of  the  circuit  court  of  the  eighth  judicial  circuit  shall 
be  held  at  Denver,  in  said  State,  upon  the  first  Tuesday  in 
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May  and  the  first  Tuesday  in  October  in  each  year.  One 
grand  jury  and  one  petit  jury  shall  be  summoned,  and  serve 
in  both  the  said  circuit  and  district  courts,  the  terms  of  which 
are  to  be  held  in  Denver. 

Sec.  10.    Repeals. — All  *acts  and  parts  of  acts  in  conflict 
with  this  act  are  hereby  repealed. 
Approved,  February  15,  1879. 

CHAP.  58. — An  Act  to  provide  for  the  establishment  of  terms  of  coaxt 
in  the  district  of  Colorado. 

Sec.  1.  United  States  circuit  and  district  courts  in 
Colorado— terms— where  held.— -B^  it  enacted  by  the 
Senate  and  House  of  Representatives  of  the  United  States 
in  Congress  assembled^  That  terms  of  the  circuit  and  district 
courts  of  the  Uni^pd  States  for  the  district  of  Colorado,  shall 
be  held  at  the  times  and  places  hereinafter  designated,  namely: 
At  Denver  on  the  first  Tuesday  in  May  and  first  Tuesday  in 
October  in  each  year;  at  Pueblo  on  the  first  Tuesday  in 
March  in  each  year;  at  Del  Norte  on  the  first  Tuesday  in 
September  in  each  year. 

Seo.  2.  Jurors. — When  the  terms  of  the  said  circuit  and 
district  courts  shall  be  held  at  the  same  time  and  place,  grand 
and  petit  jurors  summoned  to  attend  in  either  of  said  courts 
may  serve  in  the  other  of  said  courts,  and  but  one  grand  or 
petit  jury  shall  be  summoned  to  attend  on  said  courts  at  one 
and  tlie  same  time;  but  this  provision  shall  not  prevent  either 
of  said  courts  from  procuring  the  attendance  of  several  panels 
of  jurors  successively,  as  the  business  of  the  courts  may  re- 
quire. 

1879.Ch.  82,  20Stat..292.     - 

Sec.  3.  Records— where  kept— actions— final  hear- 
ing.— ^The  records  in  the  district  court  in  the  several  divisions 
of  the  district  of  Colorado,  as  declared  by  the  act  approved 
February  fifteenth,  eighteen  hundred  and  seventy-nine,  enti- 
tled "An  Act  to  provide  for  holding  terms  of  the  circuit  and 
district  court  in  the  disti'ict  of*  Coloradoy"  shall  be  kept  and 
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retained  in  the  clerk's  office  of  tlie  district  coart  of  Colorado; 
and  the  district  court,  sitting  at  the  places  mentioned  in  this 
act,  respectively,  shall  have  jurisdictions  of  actions,  civil  and 
criminal,  heretofore  brought  and  now  pending  at  any  such 
place.  Actions,  suits,  and  proceedings  pending  and  undeter- 
mined in  the  district  court,  for  the  southern  and  western  di- 
visions, as  declared  by  said  act,  of  which  a  circuit;  court  has 
jurisdiction  exclusive  of  the  district  court,  may  be  certified 
into  the  circuit  court  sitting  at  the  same  place  for  further 
proceedings  therein,  and  for  final  hearing  or  trial  thereof. 

Skc.  4.  Repeal^^ffect  of  repeaL— The  act  mentioned 
in  the  last  section  is  repealed,  but  such  repeal  shall  not  affect 
the  power  of  the  courts  to  proceed  according  to  the  terms 
thereof  in  any  action,  suit,  or  proceeding  now  pending  therein 
and  undetermined,  or  according  to  the  terms  of  this  act. 

Approved,  April  20, 1880. 

CONiraCTICUT. 

In  the  district  of  Connecticut,  at  New  Haven,  on  the  fourth 
Tuesday  in  February;  at  Hartford,  on  the  fourth  Tuesday  in 
May;  at  New  Haven,. on  the  fourth  Tuesday  in  August,  and 
at  Hartford  on  the  first  Tuesday  in  December. 

24  Sept.,  W89,  c.  20,  a.  3,  v.  1,  p.  74;  6  Feb.,  1812,  c.  20,  v.  2,  p.  676. 
Ch.  49.  June  dO,  1879,  p.  41. 

DELAWABE. 

In  the  district  of  Delaware,  at  Wilmington,  on  the  second 
Tuesday  in  January,  April,  June,  and  September. 
10  May,  1852,  c.  38,  s.  1,  t.  10,  p.  5;  14  Jane,  1856,  c.  45,  s.  1,  v.  11,  p.  22. 

FLOBIDA. 

In  the  northern  district  of  Florida,  at  Tallahassee,  on  the 
first  Monday  in  February,  at  Pensacola,  on  the  first  Monday 
in  March,  and  at  Jacksonville,  on  the  first  Monday  in  De- 
cember. 

In  the  southern  district  of  Florida,  at  Key  West,  on  the  first 
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Monday  in  May  and  Kovember  [and  at  Tampa  on  the  first 
Monday  of  March]. 

27  July,  1868,  c.  270.  b.  1,  v.  15,  p.  239;  23  Feb.,  1847,  c.  20,  s.  2,  v.  9,  p. 
131  rFeb.  3, 1879,  p.  280. 

GEORGIA. 

In  the  northern  district  of  Georgia,  at  Atlanta,  on  the  first 
Monday  in  March  and  September. 

In  the  southern  district  of  Georgia,  at  Savannah,  on  the 
second  Tuesday  in  February,  May,  August  and  November. 

9  July,  1794,  c.  64,  s.  2,  v.  1.  p.  B96;  29  April,  1802,  c.  31,  b.  15,  v.  2,  p. 
165;  11  Aug.,  1848,  c.  151,  as.  1,2,  v.  9,  p.  280;  4  June,  1872,  c.  284,  s.  3,  v. 
17,  p.  218. 

ILLINOIS. 

In  the  northern  district  of  Illinois,  at  Chicago,  on  the  first 
Monday  in  July  and  the  third  Monday  in  December. 

In  the  southern  district  of  Illinois,  at  Springfield,  on  the 
first  Monday  in  January  and  June,  and  at  Cairo,  on  the  first 
Monday  in  March  and  October. 

13  Feb.,  1855,  c.  96,  8.  2,  v  10,  p.  606;  32  April,  1856,  c.  18,  b.  1,  v.  11, 
p.  4;  3  July,  1868,  c.  118,  b.  1,  y.  15,  p.  82. 

INDIANA. 

In  the  district  of  Indiana,  at  Indianapolis,  on  the  first  Tues- 
day in  May  and  November,  and  at  New  Albany,  on  the  first 
Monday  in  January  and  July,  and  at  Evansville,  on  the  first 
Monday  in  April  and  October. 

10  Mar.,  1838,  c.  33,  s.  1,  ▼.  5,  p.  215;  20  Feb.,  1863,  c.  47,  b.  1,  v.  12,  p. 
657;  30  June,  1870,  c.  180,  a.  1,  v.  16,  p.  175;  June  23, 1874. 

CHAP.  269.— Ak  Act  to  provide  for  the  holding  of  terms  of  the  district 
and  circuit  courts  of  the  United  States  at  Fort  Wayne,  Indiana. 

Indiana— terms  of  U.  S.  eonrts  at  Port  Wayne.— Be  it 

enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembledy  That  there 
shall  be  two  terms  of  the  United  States  district  and  Circuit 
coarts  for  the  district  of  Indiana,  held  in  the  city  of  Fort 


DISTRICT  COURTS — SESSIONS.  75 

Wayne,  Indiana,  in  each  year,  from  and  after  the  passage  of 
this  act;  the  time  and  length  of  the  terms  to  be  fixed  by  the 
judges  of  said  court  respectively. 

Sbc.  2.  Clerk,  etc.,  to  act — [That  the  clerk  of  the  district 
court  and  the  clerk  of  the  circuit  court  for  the  district  of  In- 
diana, and  the  marshal  and  the  district  attorney  for  said  dis- 
trict, shall  perform  the  duties  appertaining  to  their  offices  re- 
spectively for  said  courts;  and  the  clerks  of  said  courts  and 
the  marshal  shall  appoint  deputies,  to  res^e  and  keep  their 
offices  at  Fort  Wayne,  and  who  shall  in  the  absence  of  their 
principals,  do  and  pertbrm  all  the  duties  appertaining  to  their 
said  offices  respectively.] 

Sec.  3.  Court-house. — ^That  each,  of  said  courts  shall  be 
held  in  a  building  to  be  provided  for  that  purpose  by  the 
county  or  city  authorities,  without  expense  to  the  United 
States. 

Approved,  June  18, 1878. 

Amended  by  c.  182, 1879,  p.  398. 

IOWA.      . 

In  the  northern  division  of  the  district  of  Iowa,  at  Du- 
buque, on  the  third  Tuesday  in  April  and  November. 

In  the  southern  division,  at  Keokuk,  on  the  third  Tuesday 
in  January  and  June. 

In  the  central  division,  at  Des  Moines,  on  the  second.  Tues- 
day in  May  and  the  third  Tuesday  in  October. 

In  the  western  division,  at  Council  Bluffs,  on  the  fourth 
Mondays  of  March  and  September. 

8  Mar.,  1859.  c.  88,  as.  5,  6,  J,  v.  11,  pp.  437,  438;  15  July,  1862,  c.  178, 
B.  1,  V.  12,  p.  576;  3  Mar.,  1863,  c.  69,  b.  2,  v.  12,  p.  699;  30  June,  1870, 
c.  178,  8.  2,  v.  16,  p.  174;  9  Feb.,  1874,  c'  24,  v.  18,  p.  15;  Feb.  9,  1874, 
p.  15. 

EAirSAS. 

In  the  district  of  Kansas,  at  the  seat  of  government,  on  the 
second  Monday  in  April,  and  at  Leavenworth,  on  the  second 
Monday  in  October. 
29  Jan.,  1861,  c.  20,  a.  5,  v.  12,  p.  128;  8  June,  1872,  c.  841,  v.  17,  p.  834. 
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CHAP.  177. — An  Act  to  provide  for  the  holding  of  terms  of  the  district 
and  circait  courts  of  the  United  States  at  Fort  Scott,  Kansas. 

Kansas. — Be  it  enacted  hy  the  Senate  and  House  of  Rep^ 
reeentatives  of  the  United  States  of  America  in  Congress  as- 
semiled,  That  there  shall  be  one  term  of  the  United  States 
district  and  circuit  courts  for  the  district  of  Kansas  held  in 
the  city  of  Fort  Scott  in  each  year,  the  terms  of  said  courts  to 
be  held  on  the  second  Monday  of  January  from  and  after  the 
passage  of  this  act.  But  no  cause,  action,  or  proceeding  shall 
be  tried  or  considered  in  the  courts  respectively  herein  pro- 
vided for  unless  by  consent  of  all  the  parties  thereto,  or  order 
of  the  court  for  cause. 

Sec.  2.  Deputy  clerk,  etc.— That  the  clerk  of  the  district 
court  for  the  district  of  Kansas,  the  marshal  and  district  attor- 
ney for  said  district,  shall  perform  the  duties  pertaining  to 
their  oflSces  respectively  for  said  courts;  and  said  clerk  and 
marshal  shall  appoint  a  deputy  to  reside  and  keep  their  offices 
at  Fort  Scott,  and  who  shall,  in  the  absence  of  their  principals, 
do  and  perform  all  the  duties  appertaining  to  their  said  offices 
respectively. 

Sec.  3.  Buildings. — ^That  each  of  said  courts  shall  be  held 
in  a  building  to  be  provided  for  that  purpose  by  the  county  or 
city  authorities  without  expense  to  the  United  States.  I^*  no 
suitable  building  is  provided  without  expense  to  the  United 
States,  then,  and  in  that  case,  no  court  shall  be  held  at  said 
place. 

Approved,  March  3, 1879. 

KENTUCKY. 

In  the  district  of  Kentucky,  at  Covington,  on  the  second 
Monday  in  May  and  the  first  Monday  in  December;  at  Louis- 
ville, on  the  third  Monday  in  February  and  the  first  Monday 
in  October;  at  Frankfort,  on  the  third  Monday  in  May  and  the 
first  Monday  in  January;  and  at  Paducah,  on  the  second  Mon- 
in  April  and  the  first  Monday  in  November. 

15  May,  1862,  c.  71,  8. 1,  v.  12,  p.  386;  1  Mar.,  1873.  c.  215,  v.  17,  p.  484. 
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.  69. — An  Act  to  prescribe  the  tlmea  for  holding  the  circuit  and  dis- 
trict courts  of  the  United  States  in  the  district  of  Kentucky. 

Terms  at  Covington— at  Louisville— at  Frankfort— 
at  PaducalL — Be  it  enacted  ly  the  Senate  and  Ilotcse  of 
Representatives  of  the  United  States  of  America  in  Congress 
assemiledj  That  the  regular  terms  of  the  ciijcuit  and  district 
courts  of  the  United  States  in  the  district  of  Kentucky  shall 
be  held  at  the  times  and  places  following,  to- wit:  At  Coving- 
ton, oh  the  second  Monday  in  May  and  the  first  Monday  in 
December;  at  Louisville,  on  the  third  Monday  in  February 
and  the  first  Monday  in  October;  at  Frankfort,  on  the  first 
Monday  in  January  and  the  second  Monday  in  June;  and  at 
Paducah,  on  the  first  Monday  in  April  and  the  third  Monday 
in  November.  , 

Sec.  2.  Interfering  terms. — The  terms  of  said  court  shall 
not  be  limited  to  any  particular  number  of^  days,  nor  shall  it 
be  necessary  to  adjourn  by  reason  of  the  intervention  of  term 
elsewhere;  but  the  court  intervening  may  be  adjourned  until 
the  business  of  the  court  in  session  is  concluded. 

Sec.  3.  IL  S.  578  not  repealed. — Nothing  herein  con- 
tained shall  be  construed  to  repeal  section  five  hundred  and 
seventy-eight  of  the  Revised  Statutes. 

Approved,  July  1, 1879. 

LOUISIANA. 

In  the  district  of  Louisiana,  at  New  Orleans,  on  the  third 
Monday  in  February,  May  and  November. 

20  July,  1854,  c.  99,  s.  1,  v.  10,  p.  807;  27  July,  1866,  c.  280,  s.  1,  v.  14, 
p.  900. 

MAINE. 

In  the  district  of  Maine,  at  Portland,  on  the  first  Tues- 
day in  February;  at  Bangor,  ou  the  fourth  Tuesday  in 
June;  at  Bath,  on  the  first  Tuesday  in  September,  and  at  Port- 
Jand  on  the  firat  Tuesday  in  December. 

24  Sept.,  1789,  c.  20,  s.  8,  v.  1,  p.  74;  28  Nov.,  1811,  c.  2,  b.  1,  v.  2,  p. 
667;  27  Jan.,  1831,  c.  10,  a.  1,  v.  4.  p.  434;  15  Feb.,  1843,  c.  32,  s.  2,  v.  5, 
p.  600;  14  July,  1862,  c.  174,  s.  1,  v.  12,  p.  575. 
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MARYLAND. 

In  the  district  of  Maryland,  at  Baltimore,  on  the  first  Taes- 
day  in  March,  June,  September  and  December. 

24  Sept.,  1789,  c.  20.  s.  3,  v.  1,  p.  74;  29  April,  1802,  c.  31,  b.  15,  v.  2,  p. 
165. 

'       MASSACHUSETTS. 

In  the  district  of  Massachusetts,  at  Boston,  on  the  third 
Tuesday  in  March,  on  the  fourth  Tuesday  in  June,  on  the  sec- 
ond Tuesday  in  September,  and  on  the  first  Tuesday  in  De- 
cember. 

24  Sept.,  1789,  c.  20,  a.  8,  ▼.  1,  p.  74;  9  Jane;  1794,  c.  64,  s.  2,  v.  1,  p. 
896;  3  Mar.,  1813,  c.  45,  s.  3,  t.  2,  p.  815. 

MICHiaAK. 

In  the  eastern  district  of  Michigan,  at  Detroit,  on  the  first 
Tuesday  in  March,"  June  and  November. 

In  the  western  district  of  Michi^n,  at  Grand  Bapids,  on 
the  third  Monday  in  May  and  October. 

24  Feb.,  1863,  c.  54,  s.  2,  v.  12,  p.  661. 

MINNESOTA. 

In  the  district  of  Minnesota,  at  Winona,  on  the  first  Mon- 
day in  June,  and  at  St.  Paul  on  the  first  Monday  in  October. 

3  Mar.,  1859.  c.  74,  b.  1,  y.  11,  p.  402;  5  Apnl,  1866,  c.  26,  a.  1,  v.  14;  p.  14. 

MISSISSIPPI. 

In  the  northern  district  of  Mississippi,  at  Oxford,  on  the 
first  Monday  in  June  and  December. 

In  the  southern  district  of  Mississippi,  at  Jackson,  on  the 
fourth  Monday  in  January  and  June. 

18  June,  1838.  c.  115,  bs.  1,  2,  v.  5,  p.  247;  16  May,  1866,  c.  83,  s.  1,  ▼. 
14,  p.  48;  5  May,  1830,  c  89,  b.  1,  v.  4,  p.  399;  3  Mar.,  1835,  c.  34, 8. 1,  ▼. 
4,  p.  773. 

MISSOUBL 

In  the  eastern  district  of  Missouri,  at  Saint  Louis,  on  the 
first  Monday  in  May  and  November. 
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In  the  western  district  of  Missouri,  at  Jefferson,  on  the  first 
Monday  in  March  and  September, 

3  Mar.,  1857,  c.  100,  s.  2.  v.  11,  p.  197;  25  Feb.,  1873,  c.  200,  s.  5,  v.  17, 
p.  477. 

NEBRASKA. 

In  the  district  of  Nebraska,  at  Omaha,  on  the  first  Monday 
in  May  and  on  the  second  Monday  in  November  of  each  year. 

25  Mar  ,1867,  c.  7,  8.  2,  v.  15,  p.  5;  3  Mar.,  1873,  c.  263,  v.  17,  p.  661; 
17  Feb.,  1877,  c.  60,  t>.  19,  p.  232. 

"kevada. 

In  the  district  of  Nevada,  at  Carson  Oity,  on  the  second 
Monday  in  March,  June  and  October  of  each  year. 
27  Feb.,  1865,  c.  64,  b.  1,  v.  13,  p.  440;  June  16, 1874,  p.  76. 

NEW  HAHPSHIBE. 

In  the  district  of  New  Hampshire,  at  Portsmouth,  on  the 
third  Tuesday  in  March  and  September;  at  Exeter,  on  the 
third  Tuesday  in  June  and  December. 

24  Sept.,  1789,  c.  20,  s.  3,  y.  1,  p.  74. 

NEW  JERSEY. 

In  the  district  of  New  Jersey,  at  Trenton,  on  the  third 
Tuesday  in  January,  April,  June  and  September. 

4  Jane,  1844,  c.  38,  s.  1,  v.  5,  p.  660;  12  Aug.,  1848,  c.  169,  s.  1,  v.  9,  p. 
303. 

NEW  YOBK. 

In  the  northern  district  of  New  York  at  Albany,  on  the 
third  Tuesday  in  January;  at  Utica,  on  the  third  Tuesday 
in  March;  at  Eochester,  on  the  second  Tuesday  in  May; 
at  Buffalo,  on  the  third  Tuesday  in  August;  at  Auburn, 
on  the  third  Tuesday  in  November;  and,  in  the  discretion  of 
the  judge  of  said  court,  one  term  annually  at  such  time  and 
place  within  the  counties  of  Saint  Lawi*ence,  Clinton,  Jeffer- 
son, Oswego  and  Franklin,  as  he  may  from  time  to  time  ap- 
point.    Such  appointment  shall  be  made  by  a  notice  of  at  least 
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twenty  days  pnblislied  in  the  State  paper  of  the  State  of  New 
York,  and  in  one  newspaper  published  at  the  place  where  said 
court  is  to  be  held;  and  said  term  shall  be  held  only  for  the 
trial  of  issues  of  fact  arising  within  said  counties. 

In  the  southern  district  of  New  York,  in  the  city  of  New 
York,  on  the  first  Tuesday  in  every  month. 

In  the  eastern  district  of  New  York,  in  Brooklyn,  on  the 
first  Wednesday  in  every  month. 

4  July.  1864,  c.  245,  b.  1,  v.  13,  p.  385;  29  May,  1830,  c.  213,  8. 1,  v.  4.  p. 
422;  25  Feb.;  1855,  c.  54,  s.  1,  v.  13,  p.  438.    ^ 

NOBTH  CABOLINA. 

In  the  eastern  district  of  North  Carolina,  at  Elizabeth  City, 
on  the  third  Monday  in  April  and  October;  at  New  Berne,  on 
the  fourth  Monday  in  April  and  October;  and  at  Wilming- 
ton, on  the  first  Monday  after  the  fourth  Monday  in  April  and 
October. 

In  the  western  district  of  North  Carolina,  at  Greensborough, 
on  the  first  Monday  in  April  and  October;  at  States ville,  on 
the  third  Monday  in  April  and  October;  and  at  Asheville,  on 
the  firSt  Monday  in  May  and  November. 

10  Mar.,  1828,  c.  16,  8.  1,  v.  4,  p.  254;  1  Jaly,  1870,  c.  187,  v.  16,  p.  180; 
4  June,  1872,  c.  282,  s.  2,  v.  17,  p.  215. 

OHIO. 

In  the  northern  district  of  Ohio,  at  Cleveland,  on  the  first 
Tuesday  in  January,  April,  and  October;  and  at  Toledo,  two 
terms,  to  be  held  at  such  times  as  shall  be  fixed  by  the  judge 
of  said  district 

In  the  southern  district  of  Ohio,  at  Cincinnati,  on  the  first 
Tuesday  in  February,  April  and  October. 

7  July,  1870,  c.  214,  v.  16,  p.  192;  23  May,  1872,  c.  201,  v.  17,  p.  157j 
21  Feb.,  1863,  c.  49,  v.  12.  p.  657.  ^ 

OBEGOK. 

In  the  district  of  Oregon,  at  Portland,  on  the  second  Mon* 
day  of  April,  August  and  November  of  each  year. 
19  Feb.,  1864,  c.  11,  8.  8,  v.  13,  p.  5;  June  16, 1874,  p.  76. 
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FEI9KSYLVANIA. 

In  the  eastern  district  of  Pennsylvania,  at  Philadelphia,  on 
the  third  Monday  in  February,  May,  August  and  November. 

In  the  western  district  of  Pennsylvania,  at  Pittsburgh,  on 
the  first  Monday  in  May,  and  on  the  third  Monday  in  Octo- 
ber; at  Williamsport,  on  the  third  Monday  in  June,  and  on 
the  first  !&(fonday  in  October;  at  Erie,  on  the  second  Monday 
in  January  and  third  Monday  in  July. 

9  June,  1794,  c.  64,  8.  2,  v.  1,  p.  396;  20  April.  1818,  c.  108,  b.  1,  v.  3,  p. 
462;  15  May,  1820,  c.  Ill,  8.  1,  v.  8,  p.  598;  5  April,  1826,  c.  28,  s.  l,y. 
4,  p.  153;  8  May,  1840,  c.  23,  8. 1.  v.  5,  p.  880;  27  July,  1842,  c  68,  8.  1, 
V,  6,  p.  496;  28  July,  1866,  c.  304,  s.  1,  v.  14,  p.  342;  21  Feb.,  1871,  c.  63, 
V.  16,  p.  429. 

BHODE  ISLAND. 

In  the  district  of  Khode  Island,  at  Providence,  on  the  first 
Tuesday  in  February  and  August;  at  Newport,  on  the  second, 
Tuesday  in  May,  and  on  the  third  Tuesday  in  October. 
23  Mar.,  1804,  c.  31,  s.  4,  v.  2,  p.  273. 

SOUTH  CABOLINA. 

In  the  eastern  district  of  South  Carolina,  at  Charleston,  on 
the  first  Monday  in  January,  May,  July  and  October.  In 
the  western  district,  at  G-reenville,  on  the  first  Monday  in  Au- 
gust 

10  Feb.,  1858,  c.  5,  s.  1,  ▼.  11,  p.  260;  16  Aug.,  1856,  c.  119,  b.  1,  v.  11, 
p.  48;  21  Feb.,  1823,  c.  11,  v.  3,  p.  726. 

TENNESSEE. 

In  the  eastern  district  of  Tennessee,  at  Knoxville,  on  the 
second  Monday  in  January  and  July. 

A  term  for  the  eastern  district  of  Tennessee  shall  be  held  at 
Chattanooga  on  the  first  Monday  of  April  and  October  in  each 
year. 

In  the  middle  district  of  Tennessee,  at  Nashville,  on  the 
third  Monday  in  April  and  October. 

In  the  western  district  of  Tennessee,  at  Memphis,  on  the 
fourth  Monday  in  May  and  November. 
6 
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At  Madison,  in  Jackson  county,  at  least  twice  in  each  year, 
at  such  times  as  the  judge  thereof  shall  fix,  for  the  eastern  di- 
vision of  the  western  district. 

See  ch.  196, 1878;  ch.  359, 1878;  25  June,  1868,  c.  79,  s.  1,  v.  15,  p.  80;  ch. 
359,  June  20, 1878;  ch.  203,  June  11, 1880,  ante,  p.  27. 

TEXAS. 

[In  the  northern  district  of  Texas,  at  Waco,  on  the  first 
Mondays  in  April  and  October;  at  Dallas,  on  the  first  Mondays 
of  June  and  December,  and  at  the  town  of  Graham,  Young 
county,  on  the  first  Mondays  of  February  and  August. 

In  the  eastern  district  of  Texas,  at  Galveston,  on  the  first 
Mondays  of  November  and  March;  at  the  city  of  Tyler,  on  the 
second  Mondays  of  January  and  May;  at  the  city  of  Jefferson, 
on  the  second  Monday  in  February  and  September. 
•  In  the  western  district  of  Texas,  at  the  city  of  Brownsville, 
on  the  first  Mondays  of  January  and  July;  at  San  Antonio,  on 
the  first  Mondays  of  May  and  November;  at  Austin,  on  the 
first  Mondays  of  February  and  August.] 

21  Feb.,  1857,  c.  57,  a.  2,  v.  11,  p.  164.  11  June,  1858,  c.  147,  8.  1,  v.  11, 
p.  314;  ch.  97,  Feb.  24, 1879,  ante,  pp.  30,  31. 

VEBMONT, 

In  the  district  of  Vermont,  at  Burlington,  on  the  fourth 

Tuesday  in  February;  at  Windsor,  on  the  third  Tuesday  in 

May;  at  Rutland,  on  the  first  Tuesday  of  October. 

29  April,  1802,  c.  31,  s.  27,  v.  2,  p.  166;  22  Mar.,  1816,  c.  31,  s.  1,  v.  3,  p. 
58;  3  Mar.,  1823,  c.  45,  s.  1,  v.  3,  p.  776;  4  May,  1858,  c.  28,  8.  1,  t.  11, 
p.  272;  22  Feb.,  1869.  c.  43,  s.  1,  v.  15,  p.  274;  5  June,  1874,  c  214,  v.  18, 
p.  63;  June  14, 1874,  p.  53. 

VIRGINIA. 

In  the  eastern  district  of  Virginia,  at  Richmond,  on  the 
first  Monday  in  April  and  October;  at  Alexandria,  on  the 
first  Monday  in  January  and  July;  and  at  Norfolk  on  the  firet 
Monday  in  May  and  November. 

In  the  western  district  of  Virginia,  at  Danville,  on  the  Tues- 
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day  after  the  foiirtli  Monday  in  February,  and  [on  the  fifteenth 
day  of  November,  but  if  said  last  mentioned  day  shall  fall  on 
Sunday  the  court  shall  commence  on,  the  following  day];  at 
Lynchburg,  on  the  Tuesday  after  the  third  Monday  in  March 
and  September;  at  Abingdon,  on  the  Tuesday  after  the  fourth 
Monday  in  May  and  October;  and  at  Harrisonburgh,  on  the 
Tuesday  after  the  first  Monday  in  May,  and  the  Tuesday  after 
the  second  Monday  in  October. 

3  Feb.,  1871,  c.  35,  ss.  2,  3,  v.  16,  p.  403;  1  Feb.,  1872,  c.  10,  v.  17,  p.  27; 
13  April,  1872,  c.  99,  v.  17,  p.  52;  ch.  182,  June  11, 1878. 

WEST  VIRGINIA. 

[Be  it  enacted,  etc.,  that  hereafter  the  district  court  of  the 
United  States  for  the  district  of  West  Virginia  shall  be  held 
at  the  times  and  places  following;  but  when  any  of  said  dates 
shall  fall  on  Sunday  the  term  shall  commence  on  the  follow- 
ing Monday;  to- wit:  at  the  city  of  Wlieeling,  on  the  first  day 
of  March  and  first  day  of  September;  at  Clarksburg,  on  the 
first  day  of  April  and  first  day  of  October;  at  Charleston,  on 
the  first  day  of  March  and  first  day  of  November.  And  all 
pending  process,  rules,  and  proceedings  shall  be  conducted  in 
the  same  manner  and  with  the  same  effect  as  to  time,  as  if  this 
act  had  not  passed.] 

11  June,  1864^  c.  120,  a.  1,  v.  13.  p.  124:  9  March,  1878,  p.  27. 

WISCONSIN. 

In  the  eastern  district  of  Wisconsin,  at  Oshkosh,  on  the  sec- 
ond Tuesday  in  July;  at  Milwaukee  on  the  first  Monday  in 
January  and  October. 

In  the  western  district  of  Wisconsin,  at  Madison,  on  the 
first  Monday  in  June;  and  at  La  Crosse,  on  the  third  Tuesday 
in  September. 

29  June,  1870,  c.  175,  ss.  2,  3,  v.  16,  p.  171;  9  May,  1872.  c.  143,  a.  1,  ▼. 
17,  p.  88.  9  Feh,,  1874,  e.  24,  r.  18,  p.  15.  16  June,  1874,  e.  286,  v.  18.  p. 
lb;  22  June,  1874,  e.  401,  8,  6,  v.  18,  p.  19$;*  June  16, 1874. 
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Sec.  578.  Effect  of  change  ofi  terms*  No  action,  suit, 
proceeding  or  process  in  any  district  court  shall  abate  or  be 
rendered  invalid  by  reason  of  any  act  changing  the  time  of 
holding  such  court;  but  the  same  shall  be  deemed  to  be  re- 
turnable to,  pending,  and  triable  in  the  terms  established  next 
after  thereturn-dav  thereof. 

Sec.  574.  Court  always  open  as  court  of  admiralty, 
for  certain  purposes.— The  district  courts,  as  courts  of  ad- 
miralty, and  as  courts  of  equity,  so  far  as  equity  jurisdiction 
has  been  conferred  upon  them,  shall  be  deemed  always  open, 
for  the  purpose  of  filing  any  pleading,  of  issuing  and  return- 
ing mesne  and  .final  process,  and  of  making  and  directing  all 
interlocutory  motions,  orders,  rules,  and  other  proceedings, 
preparatory  to  the  hearing,  upon  their  merits,  of  all  causes 
pending  therein.  And  any  district  judge  may,  upon  reason- 
able notice  to  the  parties,  make,  and  direct  and  award,  at  cham- 
bers, or  in  the  clerk's  office,  and  in  vacation  as  well  as  in  term, 
all  such  process,  commissions,  orders,  rules,  and  other  proceed- 
ings, whenever  the  same  are  not  grantable  of  course,  accord- 
ing to  the  rules  and  practice  of  the  court. 

23  Aufir.,  1842,  c.  188,  s.  5.  v.  5,  p.  517. 

Sec.  576.    District  court  in  southern  district  of  Flor- 
ida.— ^The  district  court  for  the  southern  district  of  Florida 
shall  at  all  times  be  open,  for  the  purpose  of  hearing  and  de- 
ciding causes  of  admiralty  and  maritime  jurisdiction. 
23  Feb..  1847,  c.  20,  s.  2,  v.  9,  p.  131. 

Sec.  576.  District  courts  in  Wisconsin.— The  district 
courts  of  the  districts  of  "Wisconsin  shall  at  all  times  be  open, 
for  the  purpose  of  hearing  and  deciding  causes  of  admiralty 
and  maritime  jurisprudence,  so  far  as  the  same  can  be  done 
without  a  jury. 

29  May,  1848,  c.  50,  b.  4,  v.  9,  p.  234;  29  June,  1870,  c.  175,  sa.  1,  8.  v. 
16,  p.  171;  25  Feb.,  1845,  c.  20,  v.  5,  p.  726. 

Sec.  577.  Kentucky  «and  Indiana;  how  terms  may 
be  held.— In  the  districts  of  Kentucky  and  Indiana,  the  terms 
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of  the  district  court  shall  not  be  limited  to  any  particular 
number  of  days,  nor  shall  it  be  necessary  to  adjourn  by  rea- 
son  of  the  intervention  of  the  teian  of  the  court  elsewhere; 
but  the  court  intervening  may  be  adjourned  over  till  the  bus- 
iness of  the  court  in  session  is  concluded. 

Ky.,  15  May,  1862,  c.  71,  8.  6,  v.  12,  p.  386.  Ind.,  30  June,  1870,  c.  180, 
8.  6,  v.  16,  p.  175. 

Seo.  578.    Monthly  a^ournments  for  trial  of  criminal 

causes. — District  courts  shall  hold  monthly  adjournments  of 
their  regular  terms,  for  the  trial  of  criminal  causes,  when  their 
business  requires  it  to  be  done,  in  order  to  prevent  undue  ex- 
penses and  delays  in  such  cases. 
23  Aug.,  1842,  c.  188,  8.  3,  v.  5,  p.  517. 

Skc.  579.  Adjourned  terms. — The  judge  of  any  district 
court  in  Indiana,  Kentucky,  Louisiana,  Michigan,  Ohio,  Penn- 
sylvania, and  Texas,  may  adjourn  the  same  from  time  to  time, 
to  meet  the  necessities  or  convenience  of  the  business. 

Ind.  30  June,  1870,  c.  180,  s.  5,  v.  16,  p.  175.  Ky..  15  May,  1862,  c.  71, 
8.  4,  V.  12,  p.  386.  La.,  20  July,  1854,  c.  99,  b.  1,  v.  10,  p.  307;  27  July, 
1866,  c.  280,  8.  1,  V.  14,  p.  300.  Mich.,  24  Feb.,  1863,  c.  54,  s.  2,  v.  12,  p. 
661.  Ohio,  10  Feb.,  1855,  c.  73,  s.  2,  v.  10,  p.  605.  Pa..  20  April,  1818,  c. 
108,  8.  1,  V.  3,  p.  462;  26  May,  1824,  c.  170.  s.  1,  v.  4,  p.  50;  28  July,  1866, 
c.  304,  8.  1,  V.  14,  p.  342.    Tex.,  21  Feb.,  1867,  c.  57,  s.  2,  v.  11.  p.  164. 

Adjourned  eession,  the  same  term. — A  court  may  adjourn  to  a  dis^ 
tant  day,  it  being  the  exercise  of  a  power  common  to  all  courts,  where  there 
is  no  law  to  prevent  it;  and  the  adjourned 'session  is  considered  as  the  same 
term.    Mechanic's  Bank  v.  Withers,  6  Wh.,  106. 

Sec.  580.  Acyourned  terms  in  Kentucky  and  Indi- 
ana.— In  the  districts  of  Kentucky  and  Indiana  the  interven- 
tion qf  a  term  of  the  district  court  at  another  place,  or  of  a 
circuit  court,  shall  not  preclude  the  power  to  adjourn  over  to 
a  future  day. 

15  May,  1862,  c.  71,  s.  4,  v.  12,  p.  386;  30  June,  1870,  c.  180,  s.  5,  v.  16, 
p.  175. 

Sec.  581.  Special  terms.— A  special  term  of  any  dis- 
trict court  may  be  held  at  the  same  place  where  any  regular 
tenn  is  held,  or  at  such  other  place  in  the  district  as  the  na- 
ture of  the  business  may  require,  and  at  such  time  and  upon 
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feucU  notice  as  may  be  ordered  by  the  district  judge.  And 
any  business  may  be  transacted  at  such  speeied  term  which 
might  be  transacted  at  a  regular  term. 

24  Sep.,  1879,  c.  20,  s.  S,  v.  1,  p.  73.  Ala.,  6  Feb.,  1839,  c.  20,  a.  2,  v.  5, 
p.  315;  9  June,  1860,  c.  85,  s.  3.  v.  12,  p.  29.  Ark.,  15  June,  1836,  c.  100,  s. 
4,  V.  5,  p.  51;  3  Mar.,  1851,  c.  24.  s.  2,  v.  9,  p.  594.  Cal.,  28  Sept.  1850,  c. 
86,  8.  3,  V.  9,  p.  522.  Fla.,  3  Mar.,  1845,  c.  75,  s.  4,  v.  5,  p.  7&8;  23  Feb., 
1847,  c.  20,  8.  2,  V.  9,  p.  131.  111.,  3.  Mar.,  1851,  c.  44,  s.  1,  v.  9,  p.  606. 
Ind.,  30  June,  1870,  c.  180,  s.  4.  v.  16,  p.  175.  Ky.,  15  May,  1862,  c.  71,  b. 
4,  V.  12,  p.  386.  N.  C.  4  June,  1872,  c.  282,  s.  4,  v.  17,  p.  215.  N.  Y.,  4 
July,  1864,  c.  245,  s.  1,  v.  13,  p.  385.  Tenn.,  26  Jan.,  1864,  c.  5,  s.  2,  v.  13, 
p.  2.  Va.,  3  Feb.,  1871,  c.  35,  s.  4,  y.  16,  p.  403.  Wis.,  29  May,  1848,  c. 
50,  8.  4,  V.  9,  p.  234;  29  June,  1870,  c.  175,  s.  4,  v.  16,  p.  171, 

Sec.  582.    Tennessee;  when  circnit  judges  may  act 

as  district  jadges. — In  the  case  of  the  non-attendance  of 
the  district  judge  of  Tennessee,  at  any  term  of  the  district 
court  in  either  of  the  districts  thereof,  the  circuit  justice,  or 
circuit  judge  of  the  circuit  to  which  such  district  belongs, 
may  hold  such  term,  and  shall  have  and  exercise  the  jurisdic- 
tion and  powers  given  by  law  to  a  district  judge. 

3  Mar.,  1843,  c.  74,  s.  2,  v.  5,  p.  610;  10  April,  1869,  c.  22,  s.  2,  v.  16,  p. 
44. 

Sec.  583.    A^oarnment  in  case  of  non-attendance  of 

the  judge. — If  the  judge  of  any  district  court  is  unable  to 
attend  at  the  commencement  of  any  regular,  adjourned,  or 
special  term,  the  court  may  be  adjourned  by  the  marahal,  by 
virtue  of  a  written  order  directed  to  him  by  the  judge,  to  the 
next  regular  term,  or  to  an  earlier  day,  as  the  order  may  di- 
rect. 
24  Sept.,  1789,  c.  20,  s.  6,  v.  1,  p.  76;  26  Mar.,  1804,  c.  44,  v.  ^,  p.  291. 

Sec.  584.  Adjournment  in  case  of  non-attendance  of 
the  judge  in  certain  districts.— If  the  judge  of  any  district 
court  in  Alabama,  California,  Georgia,  Indiana,  Iowa,  Ken- 
tucky, North  Carolina,  Tennessee,  or  West  Virginia  is  not 
present  at  the  time  for  opening  the  court,  the  clerk  may  open 
and  adjourn  the  court  from  day  to  day  for  four  days;  and  if 
the  judge  does  not  appear  by  two  o'clock  after  noon  of  the 
fourth  day,  the  clerk  shall  adjourn  the  court  to  the  next  regular 
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term.  But  this  section  is  subject  to  the  provisions  of  the  pre- 
ceding and  next  sections. 

Ala.,  10  Mar.,  1824,  c  23,  a.  9,  v.  4,  p.  10;  6  Feb.,  1839,  c,  20,  s.  10,  v.  5, 
p.  316.  Cal.,  28  Sept,  1850,  c.  86,  s.  6,  v.  9.  p.  522.  Ga.,  18  Aug. ,  1848,  c. 
151, 8. 10,  V.  9,  p.  281.  Ind.,  30  June,  1870.  c.  180,  s.  2,  v.  16,  p.  175.  Iowa 
3  Mar.,  1849,  c.  124,  «.  1,  v.  9,  p.  411.  Ky.,  15  May,  1862,  c.  7l',  s.  2,  v.  12. 
p.  336.  N.  Cm  23  Jan.,  1812,  c  17,  s.  2,  v.  2,  p.  676.  Tenn.,  18  June,  1838, 
c  118,  8.  7,  V.  5,  p.  250.    W.  Va.,  26  May,  1824,  c.  167,  a.  3,  v.  4,  p.  49. 

Sec.  585.  Acfjoiirnment  in  Kentucky  and  Indiana, 
by  written  order,  within  first  three  days  of  terms.— 

In  the  districts  of  Indiana  and  Kentucky,  the  district  judge, 
in  the  case  provided  in  the  preceding  section,  may,  by  a  writ- 
ten order  to  the  clerk  within  the  first  three  days  of  his  term, 
adjourn  the  district  court  to  a  future  day  within  thirty  days 
of  the  first  day.  The  clerk  shall  give  notice  of  such  adjourn- 
ment by  posting  a  copy  of  said  order  on  the  front  door  of  the 
court-house  where  the  court  is  held. 
15  May,  1862,  c.  71,  s.  2,  v.  12,  p.  386;  30  June,  1870,  c.  180,  a.  2.  v.  16,  p.  75. 

Sec.  586.    Intermediate  terms  in  California,  Iowa, 

and  Tennessee  •—Whenever  the  judge  of  any  district  court 
in  the  districts  of  California,  Io\7a,  and  Tennessee  fails  to  hold 
any  regular  term  thereof,  it  shall  be  his  duty,  if  it  appears 
that  the  business  of  the  court  requires  it,  to  hold  an  intermedi- 
ate term.  Such  intermediate  term  shall  be  appointed  by  an 
order  under  his  hand  and  seal,  addressed  to  the  clerk  and  mar- 
shal at  least  thirty  days  previous  to  the  time  fixed  therein  for 
holding  it,  and  the  order  shall  be  published  the  same  length 
of  time  in  the  several  newspapers  published  within  such  dis- 
tricts respectively.  And  at  such  intermediate  term  the  busi- 
ness of  the  court  shall  have  reference  to  and  be  proceeded 
with  in  the  same  manner  as  if  it  were  a  regular  term. 

o 
28  Sept..  1850,  c.  80,  s.  6,  v.  9,  p.  522;    3  Mar..  1849.  c.  124,  s.  1,  v.  9,  p. 
411 ;    18  June,  1838,  c  118,  s.  8,  v.  5,  p.  250;    18  June,  1&39,  c.  3.  b.  1,  v.  5, 
p.  313. 

Sec.  587.  Business  certified  to  circuit  court  in  case 
of  disability  of  district  judge.— When  satisfactory  evi- 
dence is  shown  to  the  circuit  judge  of  any  circuit,  or,  in  his 
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absence,  to  the  circait  justice  allotted  to  the  circait,  that  the 
judge  of  any  district  therein  is  disabled  to  hold  a  district 
court,  and  to  perform  the  duties  of  his  oiGce,  and  an  applica- 
tion accordingly  is  made  in  writing  to  such  circuit  judge  or 
justice,  by  the  district  attorney  or  marshal  of  the  district,  the 
said  judge  or  justice,  as  the  case  may  be,  may  issue  his  order 
in  the  nature  of  a  certiorari^  directed  to  the  clerk  of  such  dis- 
trict court,  requiring  him  forthwith  to  certify  i^to  the  next 
circuit  court  to  be  held  in  said  district  all  suits  and  processes, 
civil  and  criminal,  depending  in  said  district  court,  and  unde- 
termined, with  all  the  proceedings  thereon,  and  all  the  files 
and  papers  relating  thereto.  Said  order  shall  be  immediately 
published  in  one  or  more  newspapers  printed  in  said  district, 
at  least  thirty  days  before  the  session  of  such  circuit  court, 
and  shall  be  suflScient  notification  to  all  concerned;  and  there- 
upon the  circuit  cx)urt  shall  proceed  to  hear  and  determine  the 
suits  and  processes  so  certified.  And  all  bonds  and  rocogniz- 
ances  taken  for,  or  returnable  to,  such  district  court,  shall  be 
held  to  be  taken  for,  and  returnable  to,  said  circuit  court,  and 
shall  have  the  same  effect  therein  as  they  could  have  had  in 
the  district  court  to  which  they  were  taken,     [gee  687.] 

2  Mar.,  1809,  c.  27,  s.  1,  v.  2,  p.  534;  29  July,  1850.  c.  30,  s.  1.  v.  9,  p. 
442;  2  April,  1852,  c.  20,  v.  10,  p.  5;  10  April,  1869,  c.  22,  b.  2,  y.  16. 
p.  44. 

Seo.  588.    Suits  brought  in  district  court  after  order 

to  certify  to  circuit  court. — When  an  order  has  been  made 
as  provided  in  the  preceding  section,  the  clerk  of  the  district 
court  shall  continue,  during  the  disability  of  the  district  judge, 
to  certify,  as  aforesaid,  all  suits,  pleas,  and  processes,  civil  and 
criminal,  thereafter  begun  in  said  court,  and  to  transmit  them 
to  the  circuit  court  next  to  be  held  in  tliat  district;  and  the 
said  court  shall  proceed  to  hear  and  determine  them  as  provided 
in  said  section :  Provided^  That  when  the  disability  of  the  dis- 
trict judge  ceases  or  is  removed,  the  circuit  court  shall  order 
all  such  suits  and  proceedings  then  pending  and  undetermined 
therein,  in  which  the  district  courts  havo  an  exclusive  original 
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eognizaifice,  to  be  remanded,  and  the  clerk  of  such  court  shall 
transmit  the  same,  with  all  matters  relating  thereto,  to  the  dis- 
trict court  next  to  be  held  in  that  district;  and  the  same  pro- 
ceedings shall  then  be  had  in  the  district  court  as  would  have 
been  had  if  such  suits  had  originated  or  been  continued  there- 
in. 
2  Mar.,  1809,  c.  27,  8.  2,  v.  2,  p.  535. 

Under  the  Act  of  March  2,  1809  it  has  been  decided  that  if  thQ 
disability  of  the  district  judge  terminates  in  his  death,  the  circuit  court 
should  remand  the  causes,  sent  to  it  from  the  district  court  in  consequence 
of  the  disability;  that  the  meaning  of  the  statute  (which  only  provided  for 
transfer  during  disability)  must  be,  thkt  while  there  is  a  judge  in  office  who 
is  disabled  to  hold  a  court,  his  duties  shall  be  performed  by  the  circuit  court 
during  the  disability;  and  that  with  his  death  the  disability  ceases,  and  a 
vacancy  occurs  in  the  office.  Ex  parte  The  United  States,  1  Gallis.,  338. 
But  there  is  provision  for  such  a  case  in  the  act  of  1789,  and  the  present 
law.    Rev.  Stat.,  §  602. 

Sec.  589.  Powers  of  district  judge  vested,  daring 
disability,  in  circuit  judge*— In  the  case  provided  in  the 
two  preceding  sections  the  circuit  judge  and  in  his  absense 
the  circuit  justice,  sliall  have  and  exercise,  during  such  disabi* 
lity,  all  the  powers  of  every  kind  vested  by  law  in  such  district 
]ndge.  But  this  provision  does  not  require  them  to  hold  any 
special  court,  or  court  of  admiralty,  at  any  other  time  than 
that  fixed  by  law  for  holding  the  circuit  court  in  said  district. 

2  Mar.,  1809,  c.  27,  s.  2,  v.  2,  p.  534. 

Sec.  590.  Preparatory  examinations  and  orders  in ' 
admiralty  cases  by  district  clerk.— When  the  business 
of  a  district  court  is  certified  into  the  circuit  court  on  account 
of  the  disabilitv  of  the  district  judge,  the  district  clerk  shall 
be  authorized,  by  order  of  the  circuit  judge,  or,  in  his  absence, 
of  the  circuit  justice  within  whose  circuit  such  district  is  in- 
cluded, to  take,  during  such  disability,  all  examination  and 
depositions  of  witnesses,  and  make  all  necessary  rules  and 
oi-ders,  preparatory  to  the  final  hearing  of  all  causes  of  ad- 
miralty and  maritime  jurisdiction. 

2  Mar.,  1809,  c.  27,  s.  8,  ▼.  2,  p.  535;  10  April,  1869,  c.  22,  s.  2,  y.  16,  p. 
U;  18  Feb.,  1875,  c.  18,  v.  18,  p.  317. 
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Seo.  591.  District  judge  designated  to  perform  du- 
ties of  disabled  judge* — When  any  district  judge  is  pi-e- 
vented,  by  any  disability,  from  holding  any  stated  or  ap- 
pointed terra  of  his  district  court,  or  of  the  circuit  court  in 
his  district  in  the  absence  of  the  other  judges,  and  that  fact 
is  made  to  appear  by  the  certificate  of  the  clerk,  under  the 
seal  of  the  court,  to  the  circuit  judge,  or,  in  liis  absence,  to 
the  circuit  justice  of  the  circuit  in  which  the  district  lies, 
such  circuit  judge  or  justice  may,  if  in  his  judgment  the  pub- 
lic interests  so  require,  designate  and  appoint  the  judge  of 
any  other  district  in  the  same  circuit  to  hold  said  courts,  and 
to  discharge  all  the  judicial  duties  of  the  judge  so  disabled, 
during  such  disability.  Such  appointment  shall  be  filed  in 
the  clerk's  office,  and  entered  on  the  minutes  of  the  said  district 
court,  and  a  certified  copy  thereof,  under  the  seal  of  the  court, 
shall  be  transmitted  by  the  district  clerk  to  the  judge  so  desig- 
nated and  appointed. 

29  July,  1850,  c.  SO.  s.  1,  v.  9,  p.  442;  10  April,  1869,  c.  22,  s.  2,  v.  16, 
p.  44. 

Sec.  592.  Designation  of  another  judge  in  case  of 
accumulation  of  business. — When,  from  the  accumulation 
or  urgency  of  business  in  any  district  court,  the  public  inter- 
ests require  the  designation  and  appointment  hereinafter  pro- 
vided, and  the  fact  is  made  to  appear,  by  the  certificate  of  the 
clerk,  under  the  seal  of  the  court,  to  the  circuit  judge,  or,  in 
his  absence,  to  the  circuit  justice  of  the  circuit  in  which  the 
district  lies,  such  circuit  judge  or  justice  may  designate  and 
appoint  the  judge  of  any  other  district  in  the  same  circuit  to 
have  and  exercise  within  the  district  first  named  the  same 
powers  that  are  vested  in  the  judge  thereof;  and  each  of  the 
said  district  judges  may,  in  case  of  such  appointment,  hold 
separately  at  the  same  time  a  district  or  circuit  court  in  such 
district,  and  discharge  all  the  judicial  duties  of  a  district  judge 
therein;  but  no  such  judge  shall  hear  appeals  from  the  district 
court 

2  April,  1852,  c.  20,  y.  10,  p.  5;  10  April,  1869,  c.  22,  s.  2,  v.  16,  p.  44. 
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Sec.  593.*  When  designation  of  another  jndge  to  be 
by  Chief  Justice  United  States.— If  the  circuit  judge  and 

circuit  justice  are  absent  from  the  circuit,  or  are  unable  to  exe- 
cute the  provisions  of  either  of  the  two  preceding  sections,  or 
if  the  district  judge  so  designated  is  disabled  or  neglects  to 
hold  the  courts  and  transact  the  business  for  which  he  is  desig- 
nated, the  district  clerk  shall  certify  the  fact  to  the  Chief  Jus- 
tice of  the  United  States,  who  may  thereupon  designate  and 
appoint,  in  the  manner  aforesaid,  the  judge  of  any  district 
within  such  circuit  or  within  any  circuit  next  contiguous;  and 
said  appointment  shall  be  transmitted  to  the  district  clerk,  and 
be  acted  upon  by  him  as  directed  in  the  preceding  section. 

29  July,  1850,  c.  30.  b.2,  v.  9,  p.  443;   2  April,  1852,  c.  20,  v.  10,  p.  5;  10 
April,  1869,  c.  22,  b.  2,  ▼.  16,  p.  44. 

Sbo.  594.  Revocation  and  new  appointment.— The  cir- 
cuit judge,  or  circuit  justice,  or  the  Chief  Justice,  as  the  case 
may  be,  may,  from  time  to  time,  if  in  his  judgment  the  public 
interests  scTrequire,  make  a  new  designation  and  appointment 
of  any  other  district  judge  within  the  said  circuits,  for  the  du- 
ties, and  with  the  powers  mentioned  in  the  three  preceding 
sections,  and  to  revoke  any  previous  designation  and  appoint- 
ment. 

29  July,  1850,  c.  30,  s.  4,  v.  9,  p.  443;  2  April,  1852,  c.  20,  v.  10,  p.  5;    10 
April,  1869,  c.  22,  8.  2,  v.  16,  p.  44. 

Sec.  595.  Dnty  of  district  jndge  to  comply  with  de- 
signation and  appointment. — It  shall  be  the  duty  of  the 
district  judge  who  is  designated  and  appointed  under  either  of 
the  four  preceding  sections,  to  discharge  all  the  judicial  duties 
for  which  he  is  appointed,  during  the  continuance  of  such  dis- 
ability, or,  in  the  case  of  an  accumulation  of  business,  during 
the  time  for  which  he  is  so  appointed;  and  all  the  acts  and 
proceedings  in  the  courts  held  by  him,  or  by  or  before  him,  in 
pursuance  of  said  provisions,  shall  have  the  same  effect  and  vali- 
dity as  if  done  by  or  before  the  district  judge  of  the  said  dis- 
trict. 

29  July,  1850,  c.  80,  s.  8,  v.  9,  p.  443;  2  April,  1852,  c.  20,  v.  10,  p.  5. 
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Sec.  596.  Designation  of  district  j  ndge  wben  pmblic 
interest  requires. — It  shall  be  the  duty  of  every  circuit  judge, 
whenever  iu  his  judgment  the  public  interest  so  requires,  to 
designate  and  appoint,  in  the  manner  and  with  the  powers  pro* 
vided  in  section  five  hundred  and  ninety-one,  the  district  judge 
of  any  judicial  district  within  his  circuit  to  hold  a  district  or  cir- 
cuit court  in  the  place  or  in  aid  of  any  other  district  judge  within 
the  same  circuit;  and  it  shall  be  the  duty  of  the  district  judge,  so 
designated  and  appointed,  to  hold  the  district  or  circuit  court  as 
aforesaid,  without  any  otlxer  compensation  than  his  regular  sal- 
ary as  established  by  law,  except  in  the  case  provided  in  the 
next  section. 

3  Mar.,  1871,  c  113,  s.  3,  v.  16,  p. 494;  29  July,  1850,  c.  30,  s.  1.  v.  9,  p.  442. 

Sec.  597.  Expenses  of  a  district  jndge  designated  to 
southern  district  of  New  York. — Whenever  a  district 
judge,  from  another  district,  holds  a  district  or  curcuit  court 
in  the  southern  district  of  New  York,  in  pursuance  of  the  pre- 
ceding section,  his  expenses,  not  exceeding  ten  dollars  a  day, 
certified  by  him,  shall  be  paid  by  the  marshal  of  said  district, 
as  a  part  of  the  expenses  of  the  court,  and  shall  be  allowed  in 
the  marshal's  account. 

5  Mar.,  1872,  c.  35,  v.  17,  p.  36. 

Sec.  698.    Disability  of  district  judges  in  Florida.— 

When  a  certificate  of  the  judge  of  either  of  the  districts  of  Flor- 
ida, stating  that  he  is  disable,  to  hold  any  regular,  special,  or 
adjourned  term  of  the  court  of  such  district,  and  requesting 
the  judge  of  the  other  district  to  hold  the  same,  is  filed  in  the 
clerk's  ofiice  of  the  place  where  it  is  to  be  held,  the  judge  of 
the  other  district  is  authorized  to  hold  such  courts,  and  to  ex- 
ercise all  the  powers  of  district  judge,  in  the  district  of  the 
judge  so  certifying. 
24  Eeb.,  1855,  c.  125,  v.  10,  p.  615, 

Sec.  599.  Disability  of  jndge  of  northern  and  south- 
ern districts  of  New  York. — Whenever  the  judge  of  the 
northern  district  of  New  York  is  disabled  to  perform  the  duties 
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of  his  office,  it  shall  be  the  duty  of  the  judge  of  the  southern 
district,  upon  receiving  from  him  notice  thereof,  to  hold  the 
district  court,  and  to  perform  all  the  duties  of  district  judge 
for  such  district.  And  whenever  the  judge  of  the  southern 
district  is  so  disabled,  it  shall  be  the  duty  of  the  judge  of  the 
eastern  district,  upon  a  like  notice,  to  hold  the  district  court, 
and  to  perform  all  the  duties  of  district  judge  for  the  southern 
district.  In  such  cases  the  said  judges,  respectively,  shall  have 
the  same  powers  as  are  vested  in  the  judge  so  disabled. 

3  April,  1818.  c.  32, 8. 1,  v.  3,  p.  414;  25  Feb.,  1865,  c.  54,  s.  3,  v.  13,  p.  438. 

Sec.  600.  When  district  judge  of  eastern  district  of 
New  York  may  act  in  sonthern  district — Whenever  the 
judge  of  the  southern  district  of  New  York  deems  it  desirable, 
on  account  of  the  pressure  of  public  business  or  other  cause, 
that  the  judge  of  the  eastern  district  shall  perform  the  duties 
of  a  district  judge  in  the  southern  district,  an  order  to  that 
efTect  may  be  entered  upon  the  records  of  the  district  court 
thereof;  and  thereupon  the  judge  of  the  eastern  district  shall 
have  power  to  hold  the  district  court,  and  to  perform  all  the 
duties  of  district  judge  for  the  soutliem  district. 

25  Feb.,  1865,  c.  54,  s.  3,  v.  13,  p.  438. 

Sec.  601.  When  district  judge  is  interested  iu  suit 
pending  before  him. — Whenever  it  appears  that  the  judge 
of  any  district  court  is  in  any  way  concerned  in  interest  in  any 
suit  pending  therein,  or  has  been  of  counsel  for  either  party, 
or  is  so  related  to  or  connected  with  either  party  as  to  render 
it  improper,  in  his  opinion,  for  him  to  sit  on  the  trial,  it  shall 
be  his  duty,  on  application  by  either  party,  to  cause  the  fact  to 
be  entered  on  the  records  of  the  court;  and,  also,  an  order  that 
an  authenticated  copy  thereof,  with  all  the  proceedings  in  the 
suit,  shall  be  forthwith  certified  to  the  next  circuit  court  for 
the  district;  and  if  there  be  no  circuit  court  therein,  to  the  next 
circuit  court  in  the  State;  and  if  there  be  no  circuit  court  in  the 
State,  to  the  next  conveinent  circuit  court  in  an  adjoining  State; 
and  the  circuit  court  shall,  upon  the  filing  of  such  record  with  its 
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clerkj  take  cognizance  of  and  proceed  to  hear  the  case,  in  like 
manner  as  if  it  had  originally  and*rightfully  been  commenced 
therein.    [Seo  i  687.] 

2  Mar.,  1821,  c.  51,  v.  3,  p.  643;  8  May,  1792,  c.  36,  8. 11,  v.  1,  p.  278. 

Powers  of  a  judge  in  Texas  under  the  act  of  1821.— The  judge  of 
a  District  Court  of  the  United  States  in  Texas,  had  power  under  the  act  of 
congress  of  March  2, 1821,  to  order  the  record  of  a  suit  in  which  he  was  in- 
teiested  to  be  transmitted  to  the  ciix^nit  court  of  the  United  States  in  Louisi- 
ana, on  the  application  of  a  defendant  in  the  case;  and  it  was  held,  that  the 
entry  on  the  record  of  the  order  for  the  transfer  by  the  district  judge  imported 
verity,  and  authorized  the  circuit  court  of  that  State  to  take  cognizance  of 
the  case.    Spencer  v.  Lapsley,  20  How.,  264. 

Seo.  602.   Continnance  by  vacancy  in  office  of  district 

jndge.  When  the  office  of  judge  of  any  district  court  is  va- 
cant, all  process,  pleadings,  and  proceedings  pending  before 
such  court  shall  be  continued  of  course  until  the  next  stated 
term  after  the  appointment  and  qualification  of  his  successor; 
except  when  such  first-mentioned  term  fs  held  as  provided  in 
the  next  section. 

24  Sept.,  1789,  c.  20.  s.  6,  v.  1,  p.  76;  6  Aug.,  1861,  c.  59.  v.  12,  p.  318. 

Seo.  603.  Vacancy  in  office  of  district  jndge.  When 
the  office  of  district  judge  is  vacant  in  anj  district  in  a  Stato 
containing  two  or  more  districts,  the  judge  of  the  other  or  of 
either  of  the  other  districts  may  hold  the  district  court,  or  the 
circuit  court  in  case  of  the  sicktiess  or  absence  of  the  other 
judges  thereof,  in  the  district  where  the  vacancy  occurs,  and 
discharge  all  the  judicial  duties  of  judge  of  such  district,  dur- 
ing such  vacancy;  and  all  the  acts  and  proceedings  in  said 
courts,  by  or  before  such  judge  of  an  adjoining  district,  shall 
*  have  the  same  effect  and  validity  as  if  done  by  or  before  a 
judge  appointed  for  such  district. 
6  Aug.,  1861,  c.  59,  v.  12,  p.  318. 


JUDICIAL   CIRCUITS.  95 


CHAPTER  Y. 


JUDICIAL  CIRCUITS. 

Sec.  604.  Circuits.  The  judicial  districts  of  tTie  United 
States  are  divided  into  nine  circuits  as  follows: 

Firts,  The  first  circuit  includes  the  districts  of  Khode  Is- 
land, Massachusetts,  l^ew  Hampshire,  and  Maine. 

Second.  The  second  circuit  includes  the  districts  of  Ver- 
mont, Connecticut,  and  New  York. 

Third.  The  third  circuit  includes  the  districts  of  Pennsyl- 
vania, New  Jersy,  and  Delaware. 

Fourth.  The  fourth  circuit  includes  the  districts  of  Mary- 
land, Virginia,  West  Virginia,  North  Carolina,  and  South 
Carolina. 

Fifth.  The  fiflh  circuit  includes  the  districts  of  Georgia, 
Florida,  Alabama,  Mississippi,  Louisiana,  and  Texas. 

Sixth.  The  sixth  circuit  includes  the  districts  of  Ohio,  Mich- 
igan, Kentucky,  and  Tennessee. 

Seventh.  The  seventh  circuit  includes  the  districts  of  India- 
ana,  Illinois,  and  Wisconsin. 

Eighth.  The  eighth  circuit  includes  the  districts  of  Ne- 
braska, Minnesota,  Iowa,  Missouri,  Kansas,  Arkansas,  and  Col- 
orado. 

Ninth.  The  ninth  circuit  includes  the  districts  of  California, 
Oregon,  and  Navada. 

24  Sept.,  1789,  c.  20,  s.  4,  v,  1,  p.  74;  30  Mar.,  1820.,  c.  27,  a.  1,  v.  3,  p. 
554;  23  July,  1866,  c.  210,  s.  2.  v.  14,  p.  209;  25  Mar.,  1867,  c.  7,  ».  2,  v.  15, 
p.  5;  21^  June,  1876,  c.  147,  v.  19,  jp.  61. 
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OHAPTEE  VI. 


CIRCUIT  COURTS-ORGANIZATION. 


605.  Justices  allotted  to  circuits,  how 

designated. 

606.  Allotment  of  the  justices  to  the 

circuits. 

607.  Circuit  judgfes. 

608.  Circuit  courts,  where  established. 

609.  Circuit  courts,  by  whom  to  be 

held. 

610.  Juf^tices  of  Supreme  Court  to  at- 

tend once  in  every  two  years. 

611.  Judges  of  circuit  courts  may  sit 

apart. 

612.  Circuit  courts  held  at  same  time 

in  different  districts. 

613.  Criminal  terms  in  the  southern 

district   of  New    York;   how 
held. 

614.  When  district  judges  may  sit  in 

cases  of  appeal  or  error  to  their 
own  decisions. 


Sec. 

615.  When  suits  transferred  from  one 

circuit  to  another. 

616.  Cause  certified  back. 

617.  Justices  may  hold  courts  of  other 

circuits  on  request. 

618.  When  no  justice  is  allotted  to  a 

circuit. 

619.  Clerks. 

620.  Clerks  in  Kentucky. 

621.  Clerks  in  North  Carolina. 

622.  Clerks  in  western  district  of  Vir- 

ginia. 

623.  Clerks  in  wefitem  district  of  Wis- 

consin. 

624.  Deputy  clerks. 

625.  Deputy  clerks  of  circuit  court  in 

Indiana. 

626.  Compensation  of  deputy  clerks. 

627.  Commissioners.  * 

628.  Marshals  not  to  be  commission- 

ers. 


Sec.  605.  Justices  alloted  to  circuits,  how  desig- 
nated.— ^The  words  "circuit  justice"  and  "justice  of  a  cir- 
cuit,"  when  used  in  this  Title,  shall  be  understood  to  designate 
the  justice  of  the  Supreme  Court  who  is  allotted  to  any  cir- 
cuit; but  the  word  "judge,"  when  applied  generally  to  any 
circuit,  shall  be  understood  to  include  such  justice. 

Sec.  606.    Allotment  of  the  justices  to  the  circuits.— 

The  Chief  Justice  and  associate  justices  of  the  Supreme  Court 
shall  be  allotted  among  the  circuits  by  an  order  of  the  court, 
and  a'new  allotment  shall  be  made  whenever  it  becomes  nec- 
essary or  convenient  by  reason  of  the  alteration  of  any  circuit, 
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or  of  the  new  appointment  of  a  Chief  Justice^  or  associate 
justice,  or  otherwise.  If  a  new  allotment  becomes  necessary 
at  anj'  other  time  than  during  a  term,  it  shall  be  made  by  the 
Chief  Justice,  and  shall  be  binding  until-  the  next  term  and 
Hntil  a  new  allotment  by  the  court. 
2  Mar.,  1867,  c.  156,  s.  1,  v.  14,  p.  483. 

Cotemporary  oonBtruction  followed.— A  cause  may  be  transferred 
by  act  of  congress  from  one  inferior  tribunal  to  another.  The  justices  of 
the  Supreme  Court  have  a  right  to  set  as  circuit  judges,  and  having  by  prac- 
tice and  acquiescence  under  it  for  a  period  of  several  years,  commencing 
with  the  organization  of  the  judicial  system  of  our  government,  sat  as  cir- 
cuit  judges.  This  practical  exposition  of  the  constitution  is  too  strong  to  be 
shaken  or  controlled.  Marshall,  C.  J.,  in  Stuart  v.  Lairds  1  Cr.,  95, 
(1803.)  But  on  this  question  doubts  were  expressed  by  Stout,  3.,  in  ex  parte 
The  U.  S.,  1  Gallis,  C.  C,  aSS  (1813). 

Cotemporary  construction,  however,  is  generally  followed.    New  Jersey* 
Steam  Nav.  Co.  t\  Merchants^  B'h^  6  How.,  344:  West  Riv.  Bridge  Co,  v, 
Dlx,  6  Id.,  507;  Cooley  v.  Board  of  Wardens,  21  Id.,  299;  The  Genesee 
Chief  V,  Fitzhugh,  12  Id.,  443;  Briscoe  r.  B'k  of  Kentucky,  11  Pet,  257; 
^regg  v.  Commonwealth  of  Penn.,  16  Id.,  539. 

Sec.  607.    Circuit  judges. — For  each  circuit  tbere  shall 

be  appointed  a  circuit  judge,  who  shall  have  the  same  power 

and  jurisdiction  therein  as  the  justice  of  the  Supreme  Court, 

allotted  to  the  circuit,  and  shall  be  entitled  to  receive  a  salary 

at  the  rate  of  six  thousand  dollars  a  year,  payable  quarterly  on 

the  first  days  of  January,  April,  July,  and  October.     Every 

circuit  judge  shall  reside  within  his  circuit. 

10  April,  1869,  c.  22,  a.  2,  v.  16,  p.  44;  3  Mar.,  1871,  c.  113,  ss.  3,  4,  v. 
16,  pp.  494.  495. 

Sec.  608.    Circuit  courts— where  established.— Circuit 

courts  are  established  as  follows:  One  for  the  three  districts 
of  Alabama,  one  for  the  eastern  district  of  Arkansas,  one  for 
the  southern  district  of  Mississippi,  and  one  for  each  district 
in  the  States  not  herein  named;  and  shall  be  called  the  circuit 
courts  for  the  districts  for  which  they  are  established. 

24  Sept.,  1789,  c.  20,  e.  4,  v.  1,  p.  74.  Ala.,  3  Mar.,  1873,  c.  223,  ss.  2,  4, 
V.  17,  pp.  484,  485.  Ark.,  3  Mar.,  1837,  c.  34,  s.  3,  v.  5,  p.  177;  3  Mar.,  1851, 
c.  24,  S8.  1,  3,  V.  9,  pp.  591,  595;  19  Feb.,  1869,  c.  34,  v.  15,  p.  271;  3  Mar., 
1871,  c.  106,  8.  5,  V.  16,  p.  472.  Cal.,  Oreg.,  3  Mar.,  1863,  c.  100,  s.  2,  v.  12, 
p.  794.    Fla.,  Minn.,  15  July,  1862,  c.  178,  s.  2,  v.  12,  p.  576.    Ga.,  11  Aug., 

7 


98  FEDERAL  PEAOTICnEL 

1848,  c.  151,  88.  4,  5, 8,  v.  9,  pp.  280,  281;  4  June,  1872,  c.  284,  s.  1,  v.  17,  p. 
218.  111.,  19  Feb.,  18$5,  c.  96,  a.  2, v.  10,  p.  606.  Ind.,  Iowa,  Kans.,  3  Mar., 
1837.  e.  34,  ^  3,  v.  5,  p.  177.  Kyi,  24  Feb.,  1807,  c.  16,  s.  2,  v.  2,  p.  420.  La., 
3  Mar.,  1837,  c.  34,  s.  3,  v.  5,  p.  177;  27  July,  1866,  c.  280, 8. 1,  v.  14,  p.  300. 
Mich.,  24  Feb.,  1863,  c.  54,  8.  2,  v.  12,  p.  661.  Miss.,  bo.  dist.,  3  Max.,  1857, 
c.  34,  8.  2,  V.  5,  p.  177;  18  June,  1838,  c.  115,  s.  1,  v.  5,  p.  247;  16  Feb.,  1839, 
c.  27,  88.  1,  2,  V.  5,  p.  317.  Mo.,  3  Mar.,  1857,  c.  100,  a.  10,  v.  11,  p.  198;  8 
June,  1872,  c.  334,  v.  17,  p.  282;  25  Feb.,  1873.  c.  200,  v.  17,  p. 476.  Nebr.. 
25  Mar.,  1867,  c.  7,  a.  2,  v.  15,  p.  5.  Nev.,  27  Feb.,  1865,  c.  64,  a.  2,  v.  13, 
p.  440,  N.  Y.,  9  Apr.,  1814,  c-  49,  8.  3,  v.  3,  p.  121;  25  Feb.,  1865,  c.  54,  a. 
1,  V.  13,  p.  438.  N.  C,  4  June,  1790,  c.  17,  8. 1,  V.  1,  p.  126.  Ohio,  10  Feb., 
1855,  c.  73,  8.  2,  V.  10,  p.  604.  Penn.,  20  Apr.,  1^8,  c.  108,  s.  4,  v.  3,  p.  462; 
3  Mar.,  1837,  c.  34,  a.  2,  v.  5,  p.  177.  R.  I.,  23  Juxie,  1790,  c.  21,  a.  1,  v.  1, 
p.  128.  Tenn.,  24  Feb.,  1807,  c.  16,  a.  2,  v.  2,  p.  420;  18  Jan.,  1839,  c.  3,  a. 
1,  V.  5,  p.  313;  25  June,  1868,  c.  79,  a.  1,  v.  15,  p.  5.  Tex.,  15  July,  1862,  c. 
178,  a.  2,  V.  12,  p.  576.  Vt.,  2  Mar.,  1791,  c.  12,  s.  3,  v.  1,  p.  197.  Va.,  3 
Feb.,  1871,  c.  35,  es.,  2,  3,  v.  16,  p.  403.  W.  Va.,  3  Mar.,  1837,  c.  34,  a.  2, 
.  ▼.  5,  p.  177;  11  June,  1864,  c.  120,  a.  1,  v.  13,  p.  124;  27  July,  1866,  Rea.  90, 
V.  14,  p.  369.  WiB.,  29  June,  1870,  c.  175,  aa.  1,  2,  3,  t.  16,  p.  171;  22  June, 
1874.  c.  401,  r.  18,  p.  195. 

Sec.  609.     Circuit  coorts,  by  whom  to  be   held.— 

Circuit  courts  shall  be  held  by  the  circuit  justice,  or  by  the 
circuit  judge  of  the  circuit,  or  by  the  district  judge  of  the 
district  sitting  alone,  or  by  any  two  of  the  said  judges  sitting 
together. 

10  April,  1869,  c.  22,  a.  2,  v.  16,  p.  44, 

A  jud^  of  a  United  States  district  court  while  sitting  alone  as  a  circuit 
judge,  in  the  circuit  court,  has  the  aame  powera  as  any  other  Judge  aitting 
in  i^e  same  court.  Robinson  v.  Saiterleer  3  Saw.,  0.  C,  134  (1874).  But 
an  act  of  congress,  clothing  the  diatrict  court  with  circuit  court  powera, 
doea  not  constitute  it  a  circuit  court,  or  empower  the  circuit  jndge  and  jus- 
tice to  hold  it.    Kernson  v.  Stewart,  1  Hugh,  67. 

Sec.  610.  Justices  of  Supreme  Court  to  attend  once 
in  every  two  years. — It  shall  be  the  duty  of  the  Chief 
Justice,  and  of  each  justice  of  the  Supreme  Court,  to  attend 
at  least  one  term  of  the  circuit  court  in  each  district  of  the 
circuit  to  which  he  is  allotted  during  every  period  of  two 
yeare. 

10  April,  1869,  c,  22,  a.  4,  v.  16,  p.  45. 

Sec.  611.    Judges  of  circuit  courts  may  sit  apart— 

Cases  may  be  heard  and  tried  by  each  of  the  judges  holding  a 
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circuit  court  sitting  apart  by  direction  of  the  .presiding  justice 
or  judge,  who  shall  designate  the  business  to  be  done  by  each. 
10  April  1869,  c.  22,  s.  2,  t.  16,  p.  44, 

Sec.  612.  Circnit  courts  held,  at  same  time  in  differ- 
ent districts, — Circuit  courts  may  be  held  at  the  same  time 
in  the  different  districts  of  the  same  circuit. 

10  April,  >869,  c.  22,  s.  2,  v.  16,  p.  44. 

Sjbc.  613.  Criminal  terms  in  the  southern  district 
of  New  York — how  held. — The  terms  of  the  circuit  court 
for  the  southern  district  of  New  York,  appointed  exclusively 
for  the  trial  and  disposal  of  criminal  business,  may  be  held  by 
the  circuit  judge  of  the  second  judicial  court  and  the  district 
judges  for  the  southern  and  eastern  districts  of  New  York,  or 
any  one  of  said  three  judges;  and  at  every  such  term  held  by 
said  judge  of  said  eastern  district  he  shall  receive  the  sum  of 
'  three  hundred  dollars,  the  same  to.be  paid  in  the  manner  now 
prescribed  by  law  for  the  payment  of  the  expenses  of  another 
district  judge  while  holding  court  in  said  district. 
7  Feb.,  1873.  c.  120,  s.  2,  v.  17,  p.  422. 

Sec.  614.  When  district  judges  may  sit  in  cases  of 
appeal  or  error  to  their  own  decisions.— A  district  judge 

sitting  in  a  circuit  court  shall  not  give  a  vote  in  any  case  of 
appeal  or  error  from  his  own  decision,  but  may  assign  the 
reasons  for  such  decision:  Provided^  That  such  a  cause  may, 
by  consent  of  parties,  be  heard  and  disposed  of  by  him  when 
holding  a  circuit  court  sitting  alone.  When  he  holds  a  circuit 
court  with  either  of  the  other  judges,  the  judgment  or  decree 
in  such  cases  shall  be  rendered  in  conformity  with  the  opinion 
of  the  presiding  justice  or  judge. 

24  Sept.,  1789,  c.  20,  s.  4,  v.  1,  p.  74;   29  April,  1802,  c.  31,  s.  5,  v.  2,  p. 
158;   2  Mar.,  1867,  c.  185,  8.  2,  v.  14,  p.  545. 

Where  interest  of  a  judge  will  be  presumed.— Where  an  act.of 
congrefls  reqaired  two  judges  to  constitute  a  circuit  court,  except  in  certain 
specified  cases,  as  where  he  is  interested,  when  one  judge  of  the  Supreme 
'  Court  was  authorized  to  hold  it,  and  where  the  record  of  the  case  showed 
that  both  the  district  judge  and  one  of  the  judges  of  the  Supreme  Court  were 
actually  present,  but  that  the  former  did  not  sit  in  the  cause,  without  dia> 
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closing  any  reason  therefor,  it  was  held  that  the  court  would  presume  that 
he  was  interested,  and  that  the  court  had  jurisdiction.  Bingham  v.  Cdbot^ 
3  Dal.,  19  (1795). 

The  district  judge  of  the  eastern  district  of  New  Yorl^,  having  been  des- 
ignated under  the  act  of  April  2d,  1852,  to  hold  the  circuit  court  for  the 
southern  district  of  New  York,  and  having  been  required  under  the  act  of 
February  25th,  1865,  to  perfonn  the  duties  of  a  judge  in  said  southern  dis- 
tiict  had  authority  to  hold  the  circuit  court  for  said  southern  district.  In  re 
Alexia  Nichols,  8  Blatch.,  C.  C.  103. 

Sentence  by  one  judge. — Where  a  trial  and  conviction  was  had,  be- 
fore a  circuit  court,  when  held  by  both  the  judges  thereof,  it  was  held  com- 
petent for  the  same  court,  when  held  by  only  one  of  the  judges,  to  pass  the 
sentence.     U,  S.  v.  Gordon,  5  Blatch.,  C.  C,  18. 

Sec.  615.    When  suits  tl*ansferred  from  one  circuit  to 

another. — ^When  it  appears  in  any  civil  suit  in  any  circuit 
court  that  all  of  the  judges  thereof  who  are  competent  by  law 
to  try  said  case  are  in  any  way  interested  therein,  or  have  been 
of  counsel  for  either  party,  or  are  so  related  or  connected  with 
either  party  as  to  render  it,  in  the  opinion  of  the  court,  im- 
proper for  them  to  sit  in  such  trial,  it  shall  be  the  duty  of  tlie 
court,  on  the  application  of  either  party,  to  cause  the  fact  to 
be  entered  on  the  records,  and  to  make  an  order  that  an  au- 
thenticated copy  thereof,  with  all  the  proceedings  in  the  case, 
shall  be  forthwith  certified  to  the  most  convenient  circuit 
court  in  the  next  adjoining  State  or  in  the  next  adjoining  cir- 
cuit; and  said  court  shall,  upon  the  filing  of  such  record  and 
order  with  its  clerk,  take  cognizance  of  and  proceed  to  hear 
and  determine  the  case,  in  tlie  same  manner  as  if  it  had  been 
riglitfully  and  originally  commenced  therein;  and  the  proper 
process  for  the  due  execution  of  the  judgment  or  decree  ren- 
dered  in  the  cause  shall  run  into  and  may  be  executed  in  the 
district  where  such  judgment  or  decree  was  rendered,  and  also 
into  the  district  from  which  the  cause  was  removed. 

28  Feb.,  1839,  c.  36,  s.  8,  v.  5,  p.  322;  3  Mar.,  1863,  c.  93.  s.  2,  v.  12,  p. 
,768. 

Transfer  of  causes  to  a  circuit  in  another  state— practice.— 
In  the  case  of  Supervisors  v.  Rogers,  7  Wall.,  176,  the  court  held  that  the 
act  of  February  28,  1839  (5  Stat,  at  Large,  322),  providing  for  the  transfer 
of  a  suit  from  one  circuit  court  to  the  most  otnvenient  circuit  court  in  the 
next  adjacent  State,  on  the  application  of  either  party,  where  it  shall  appear 
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that  both  judges,  or  the  one  who  is  solely  competent  to  try  the  case,  shall  be 
in  any  way  interested,  or  shall  have  been  counsel  for,  or  connected  with  either 
party  so  as  to  render  it  improper  for  him  to  try  the  same,  was  not  repealed 
by  the  act  of  March  3, 1863,  which  provides,  that  whenever  the  judge  of  the 
Supreme  Court  for  any  circuit,  from  disability  or  absence,  the  accumulation 
of  business  in  the  circuit  court  in  any  district  within  his  circuit,  or  from  his 
having  been  counsel,  or  being  interested  in  any  cause  pending,  or  from  any 
other  cause,  shall  deem  it  advisable  that  the  circuit  court  should  be  holden 
by  the  judge  of  any  other  circuit,  he  may  request  in  writing,  the  judge  of 
any  other  circuit  to  hold  the  court  in  such  district  during  the  time  named  in 
such  request. 

The  court  further  held,  that  a  court  of  the  United  States  had  power  to 
adopt,  in  a  particular  case,  a  rule  of  practice  under  a  State  ^itatute;  and 
that  where  a  circuit  court  is  possessed  of  a  case  from  the  circuit  of  another 
State,  under  the  act  of  1839,  it  may  adopt  the  practice  of  the  State  from 
which  the  case  is  transferred,  as  fiilly  as  could  the  circuit  court  of  the  State 
in  which  the  case  was  originally  brought;  and  that  the  appointment  of  the 
marshal  of  the  United  States  under  the  provisions  of  the  statute  of  the  latter 
State,  as  a  commissioner  to  levy  and  collect  a  tax  of  a  county,  for  the  satis- 
faction of  a  judgment  against  it,  the  supervisors  having  refused  to  obey  a 
preparatory  writ  of  mandamus  requiring  it,  was  proper. 

See,  however,  Eeea  v.  City  of  Watertown,  19  Wall.,  107;  where  the  ap- 
pointment of  the  marshal  as  commisioner,  in  the  foregoing  case,  was  approved 
as  authoriized  by  the  statute  of  the  State,  but  denying  the  authority  of  the 
circuit  court,  in  such  cases,  in  the  absence  of  State  law. 

Where  both  judges  are  incompetent.— Under  the  provisions  of 
ttie  act  of  1839,  it  was  held,  that  where  both  the  judges  of  the  circuit  court 
were  incompetent  from  interest  or  from  having  been  of  counsel,  to  set  in  a 
cause,  it  should  be  certified  to  the  nearest  circuit  court,  in  the  same  circuit, 
competent  in  point  of  law  to  try  the  same;  and  that  where  the  judge  of  the 
Supreme  Court,  assigned  to  one  circuit  cannot  sit  for  either  of  the  above 
reasons  the  case  should  be  certified  to  the  nest  nearest  circuit  court  of  another 
circuit.  Richardson  v.  City  of  Boston,  1  Curtes,  C.  C,  250  (1852).  See) 
also,  Sawyer  v.  Oakman,  11  Blatch.,  C.  C,  65,  and  Spencer  v,  Sapsley,  supra, 
relating  to  transfer  of  causes.    Supervisors  v,  Rogers,  7  Wall.,  175. 

Sec.  616.  Cause  certified  back. — The  circuit  justice,  or 
the  circuit  judge  of  any  circuit,  may  order  any  civil  cause, 
which  is  certified  into  any  court  of  the  circuit  under  the  pro- 
visions of  the  preceding  section,  to  be  certified  back  to  the 
court  whence  it  came;  and  then  the  latter  shall  proceed  therein 
as  if  the  cause  had  not  been  certified  from  it:  Provided ,  That 
ify  for  any  reason,  it  shall  be  improper  for  the  judges  of  such 
court  to  try  the  cause  so  certified  back,  it  shall  be  tried  by 
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some  other  judge  holding  such  court,  pursuant  to  the  provis- 
ions of  the  next  sectfon. 

3  Mar.,  1863,  c.  93»  s.  2,  v.  12,  p.  768;   28  Feb.,  1839,  c.  36,  s.  8,  v.  5,  p. 
322;   10  April,  1869,  c.  22,  s.  2,  v.  16,  p.  44. 

Sec.  617.    Justices  may  hold  courts  of  other  circuits 

OU  request. — Wheneveracircuit  justice  deems  it  advisable, 
on  account  of  his  disability  or  absence,  or  of  his  having  been 
of  counsel,  or  being  interested  in  any  case  pending  in  the  cir- 
cuit court  for  any  district  in  his  circuit,  or  of  the  accumulation 
of  business  therein,  or  for  any  other  cause,  that  said  court 
'Shall  be  held  by  the  justice  of  any  other  circuit,  he  may,  in 
writing,  request  the  justice  of  any  other  circuit  to  hold  the 
same,  during  a  time  to  be  named  in  the  request;  and  such  re- 
quest shall  be  entered  upon  the  journal  of  the  circuit  court  so 
to  be  holden.  Thereupon  it  shall  be  lawful  for  the  justice  so 
requested  to  hold  such  court,  and  to  exercise  within  and  for 
said  district,  during  the  time  named  in  said  request,  all  the 
powers  of  the  justice  of  such  circuit. 
3  Mar.,  1863,  c.  93,  s.  1,  v.  12,  p.  768. 

Sec.  618.  When  no  justice  is  allotted  to  a  circuit- 
Whenever,  by  reason  of  death  or  resignation,  no  justice  is  al- 
lotted to  a  circuit,  the  Chief  Justice  of  the  Supremo  Court 
may  make  a  request  as  provided  in  the  preceding  section, 
which  shall  have  eiffect  in  like  manner  until  a  justice  is  allotted 
to  such  circuit. 

3  Mar.,  1863,  c.  93,  ss.  2,  3,  v.  12,  p.  768. 

Sec.  619.  Clerks. — A  clerk  shall  be  appointed  for  each 
circuit  court  by  the  circuit  judge  of  the  circuit,  except  in  oases 
otherwise  provided  for  by  law.  [All  the  circuit  courts  in  the 
United  States  shall  have  the  appointment  of  their  own  clerks, 
the  circuit  and  district  judges  concurring;  in  case  of  a  disa- 
greement between  the  judges,  the  appointment  shall  be  made 
by  the  associate  justice  of  the.  Supreme  Court  allotted  to  such 
circuit,  except  in  cases  otherwise  specially  provided  for  by  law.] 

24  Sept.,  1789,  c.  20,  a.  7,  v.  1,  p.  76;  10  April,  1869,  c.  22,  s.  2,  v.  16,  p. 
45;  23  June,  1874,  c.  328,  v,  18,  p.  109.  22  June,  1874,  <?.  401,  a.  3,  v,  IS, 
p.  195.    Amended  by  Ch.  329,  June  19, 1&78,  p.  204. 
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Sbc.  630.  Clerks  in  Kentucky.— In  the  district  of 
Kentucky,  a  clerk  of  the  circuit  court  shall  be  appointed  at 
each  place  of  holding  the  court,  in  the  same  manner  and  sub- 
ject to  the  same  duties  and  responsibilities  which  are  or  may 
be  provided  for  clerks  in  independent  districts. 

15  May,  1862,  c.  71,  s.  7.  v.  12,  p.  387;  10  April,  1869.  c  22.  a.  3,  v.  16, 
p.  45. 

Sec.  621.  Clerks  in  North  Carolina,— In  the  western 
district  of  North  Carolina  the  circuit  and  district  judges  shall 
appoint  three  clerks,  each  of  whom  shall  be  clerks  both  of  the 
circuit  and  district  courts  for  said  western  district  of  North 
Carolina.  One  shall  reside  and  keep  his  office  at  Statesville, 
one  shall  reside  and  keep  his  office  at  Asheville,  and  the  third 
shall  reside  and  keep  his  office  at  Greenesborough. 

4  Jane,  1872.  c.  282,  8.  9,  v.  17,  p.  217. 

Sec.  622.    Clerks  in  western  district  of  Virginia.— 

In  the  western  district  of  Virginia  the  circuit  and  district 
judges  shall  appoint  four  clerks,  each  of  whom  shall  be  clerks 
both  of  the  circuit  and  district  courts  for  said  district.  One 
of  these  clerks  shall  reside  and  keep  his  office  at  Lynchburg, 
another  shall  reside  and  keep  his  office  at  Abingdon,  another 
shall  reside  and  keep  his  office  at  Danville,  and  the  fourth  shall 
reside  and  keep  his  office  at  Harrisonburgh,  in  said  district. 
3  Feb.,  1871,  c  35,  a.  9,  v.  16,  p.  404. 

Sec.  623.    Clerks  in  western  district  of  Wisconsin.— 

In  the  western  district  of  Wisconsin  the  circuit  and  district 

« 

judges  shall  appoint  two  clerks,  each  of  whom  shall  be  clerks 
both  of  the  circuit  and  district  courts  for  said  district.    One 
shall  reside  and  keep  his  office  at  Madison,  and  the  other  shall 
reside  and  keep  his  office  at  La  Crosse. 
29  June,  1870,  c.  175,  a.  9,  v.  16,  p.  172. 

Sec.  624.  Deputy  clerks.— One  or  more  deputies  of  any 
clerk  of  a  circuit  court  may  be  appointed  by  such  court,  on 
the  application  of  the  clerk,  and  may  be  removed  at  the  pleas- 
ure of  judges  authorized  to  make  the  appointment.     In  case 
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of  the  death  of  the  clerk,  his  deputy  or  deputies  shall,  unless 
removed,  continue,  in  office,  and  perform  the  duties  of  the  clerk 
in  his  name  until  a  clerk  is  appointed  and  qualified;  and  for 
the  defaults  or  misfeasances  in  office  of  any  such  deputy, 
whether  in  the  lifetime  of  the  clerk  or  after  his  death,  the 
clerk,  and  his  estate,  and  the  sureties  in  bis  official  bond,  shall 
be  liable;  and  his  executor  or  administrator  shall  have  such 
remedy  for  any  such  defaults  or  misfeasances  coiumitted  after 
his  death  as  the  clerk  would  be  entitled  to  if  the  same  had  oc- 
curred in  his  liletinie. 
8  June,  1872,  c.  8%,  v.  17,  p.  330. 

Sec.  625.    Depaty  clerks  of  circuit  court  in  Indiana. 

— In  the  district  of  Indiana  a  deputy  clerk  of  the  circuit  court 
must  be  appointed  for  said  court  held  at  New  Albany,  and  a 
deputy  clerk  for  said  court  held  at  Evansville,  who  shall  re- 
side and  keep  their  offices  at  said  places  respectively.  Each 
deputy  shall  keep  in  his  office  full  records  of  all  actions  and 
proceedings  in  the  circuit  court  held  at  the  same  place,  and 
shall  have  the  same  power  to  issue  all  process  from  the  said 
court  that  is  or  may  be  given  to  the  clerks  of  other  circuit 
courts  in  like  cases. 

8  Mar.,  1871,  c.  108.  fl.  1,  v.  16,  p.  473;   30  June,  1870,  c.  180,  bs.  1,  7,  v. 
16,  p.  175. 

Sec.  626.  Compensation  of  deputy  clerks.— The  com- 
pensations of  deputies  of  clerks  of  the  circuit  courts  shall  be 
paid  by  the  clerks,  respectively,  and  allowed,  in  the  same  manner 
that  other  expenses  of  the  clerks'  offices' are  paid  and  allowed. 

8  June.  1872,  c.  a%.  v.  17,  p.  830. 

Sec.  627.  Commissioners. — Each  circuit  court  may  ap- 
point, in  dijfferent  parts  of  the  district  for  which  it  is  held,  so 
many  discreet  persons  as  it  may  deem  necessary,  who  shall  be 
called  "  commissioners  of  the  circuit  courts,"  and  shall  exer- 
cise the  powers  which  are  or  may  be  expressly  conferred  by 
law  upon  commissioners  of  circuit  courts.     V^  li  8025,  8026.] 

2  Mar.,  1793,  c.  22.  s.  4,  v.  1.  p.  334;  20  Feb.,  1812,  c.  25,  b.  2,  v.  2,  p. 
679;  1  Mar.,  1817,  c.  30^  v.  3,  p.  350. 
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Ssa  628.    Marshals  not  to  be  commissioners.— ]!^omar- 

shal,  or  deputy  marshal,  of  any  of  the  courts  of  the  United 
States  shall  hold  or  exercise  the  duties  of  commissioner  of  any 
of  the  said  courts. 
16  Auff.,  1856,  c.  124,  e.  13,  v.  11,  p.  50. 
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OHAPTEE   YIL 


CIRCUIT  COXJRT-^nJRISDICTION. 


B90. 

629.  Juiisdiction. 

630.  In  bankruptcy. 

631.  Appeals  in  admiralty  cases. 

632.  Copies  of  proofs  and  entries  cer- 

tified to  appellate  court. 

633.  Writ  of  error  to  judgment  of 

district  courts. 

634.  Circuit  court  in  and  for  the  three 

districts  of  Alabama. 

635.  Writs  of  error  and  appeals  within 

one  year. 

636.  Judgment  or  decree  on  review. 

637.  Jurisdiction  of  cases  transferred 

from  district  courts  on  account 
of  disability,  etc. 
■638.  Courts  always  open  for  certain 
purposes. 

639.  Kemoval  of  suits  against  aliens, 

etc.,  where  amount  of  $500  in 
dispute. 

640.  Removal  of  suitjsi  against  cor- 

porations organized  under  a 
larw  of  the  United  States. 

641.  Removal  of  causes  a^^ainst  per- 

sons denied  any  civil  right, 
etc. 

642.  When   petitioner  is  in  actual 

custody  of  State  court. 

643.  Removsu  of  suits  and  prosecu- 

tions against  revenue  officers 
and  officers  acting  under  reg- 
istration laws. 


Beo. 

644.  Removal-of  suits  by  aliens  m  a 

particular  case. 

645.  When  copies  of  records  are  re- 

fused by  clerk  of  State  court. 

646.  Attachment*!,  injunctions,  and 

indemnity  bonds  to  remain  in 
force  after  removal. 

647.  Removal  of  suits  where  parties 

claim  land  under  titles  from 
different  States. 

648.  Issues  of  fact;  when  to  be  tried 

by  jury, 

649.  Issues  of  fact  tried  by  the  court. 

650.  Division    of   opinion   in    civil 

causes;   decision  by  presiding 
jud^e. 

651.  Division  of  opinion  in  criminal 

cause;  certincate. 

652.  Division    of   opinion    in    civil 

causes;  certificate. 

653.  Business  of  the  circuit  court  for 

the  two  districts  of  Missouri 
transferred,  how. 

654.  Process  issued  put  of  former  cir- 

cuit court  for  Missouri. 

655.  Transfer  of  cases  between  eajst- 

em  and  western  districts. 

656.  Custody  of  books,  papers,  etc., 

of  circuit  court  of  Missouri. 

657.  Circuit  court  for  southern  dis- 

trict of  New  York,  how  lim- 
ited. 


Note.— See  act  of  March  3, 1875,  following  section  629. 


Sec.  629.    Jurisdiction. — ^The  circuit  courts   shall   have 
original  jurisdiction  as  follows: 

Alien,  citizens  of  different  States.— i^tW^.    Of  all  suits 

of  a  civil  nature  at  common  lav7  or  in  equity,  where  the  mat- 
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ter  in  dispute,  exclusive  of  costs,  exceeds  the  sum  or  value  of 
five  hundred  dollars,  and  an  alieu  is  a  party,  or  the  suit  is  be- 
tween a  citizen  of  the  State  where  it  is  brought  and  a  citizen 
of  another  State:  Provided^  That  no  circuit  conrt  shall  have 
cognizance  of  any  suit  to  recover  the  contents  of  any  promis- 
sory note  or  other  chose  in  action  in  favor  of  an  assignee,  un- 
less a  suit  might  have  been  prosecuted  in  such  court  to  recover 
the  said  contents  if  no  assignment  had  been  made,  except  in 
cases  of  foreign  bills  of  exchange. 

24  Sept.,  1789.  c.  20,  s.  11,  v.  1,  p.  78;  3  Mar,,  1875,  c,  137,  &8.  1,  2,  8, 
r.  18,  pp,  47(M73. 

[For  changes  made  by  the  act  of  March  3, 1875,  see^o^/,  p.  145,  et  seq.f 
and  notes.] 

1.  Article  3,  section  !»  of  the  oonstltution  of  the  United  States, 
provides  as  follows:  '*The  judicial  power  of  the  United  States  shall  be 
vested  in  one  Supreme  Court,  and  in  such  inferior  courts  as  the  congress 
may,  finom  time  to  time,  ordain  and  establish." 

Section  2  provides:  **The  judicial  power  shall  extend  to  all  cases  in  law 
or  equity,  arising  under  this  constitution,  the  laws  of  the  United  States  and 
treaties  made,  or  which  shall  be  made  under  their  authority;  to  all  cases 
affecting  ambassadors,  or  other  public  ministers  and  consuls;  to  all  cases  of 
admiralty  and  maritime  jurisdiction;  to  controversies  to  which  the  United 
States  shall  be  a  party;  to  controversies  between  two  or  more  States;  .be- 
tween a  State  and  citizens  of  another  State;  between  citizens  of  different 
States;  between  citizens  of  the  same  State  claiming  lands  under  grants  of 
different  States,  and  between  a  State,  or  the  citizens  thereof,  and  foreign 
States,  citizens  or  subjects.''* 

The  acts  of  congress,  based  upon  the  foregoing  provisions  of  the  constitu- 
tion of  the  United  States,  and  conferring  original  jurisdiction  in  the  cases 
therein  referred  to,  is  the  Act  of  September  24, 1789,  generally  known  as  the 
''Judiciary  Act,**  the  eleventh  section  of  which,  relating  to  jurisdiction  of 
the  circuit  court,  was  repealed  by  the  act  of  March  3,  1875.  Its  provisions, 
however,  relating  to  the  jurisdiction,  of  the  circuit  court,  are  substantially 
embodied  in  said  act.  The  judiciary  act  was  adopted  soon  after  the  con- 
stitution went  into  operation,  and  its  provisions  remained  substantially  un- 
changed, so  far  as  they  related  to  the  original  jurisdiction  of  the  circuit 
court  until  superseded  by  the  provisions  of  this  act.  The  act  of  March  3« 
1875,  will  be  found  set  forth  on  p.  145,  poet. 

The  eleventh  section  of  the  judiciajry  aot^  of  1879»  provided  as 
follows:  *' That- the  circuit  courts  shall  have  original  cognizance  concurrent 
with  the  courts  of  the  several  States,  of  all  suits  of  a  civil  nature  at  common 
law  or  in  equity,  where  the  matter  in  dispute  exceeds,  exclusive  of  costs, 
the  sum  or  value  of  five  hundred  dollars,  and  the  United  States  are  plaintiffs 
or  petitioners;  or  an  alien  is  a  party,  or  the  suit  is  between  a  citizen  of  the 
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State  where  the  suit  is  brought,  and  a  citizen  of  another  State;  and  shall 
have  exclusive  co^ni^fance  of  all  crimes  and  offenses  cognizable  under  the 
authority  of  the  United  States,  except  where  this  act  otherwise  provides,  or 
the  laws  of  the  United  States  shall  otherwise  direct,  and  concuiTent  juris- 
diction with  the  district  courts  of  the  crimes  and  offenses  cognizable  therein. 
But  no  person  shall  be  arrested  in  one  district,  for  trial  in  another,  in  any 
civil  action  before  a  circuit  or  district  court.  And  no  civil  suit  shall  be 
brought  before  either  of  said  courts  against  an  inhabitant  of  the  United 
States  by  any  original  process  in  any  other  district  than  that  whereof  he  is 
an  inhabitant  or  in  which  he  shall  be  found  at  the  time  of  serving  the  writ, 
nor  shall  any  circuit  or  district  court  have  cognizance  of  any  suit  to  recover 
the  contents  of  any  promissory  note  or  other  chose  in  action  in  favor  of  an 
assignee,  unless  a  suit  might  have  been  prosecuted  in  such  court  to  recover 
the  said  contents  if  no  assignment  had  been  made,  except  in  cases  of  foreign 
bills  of  exchange.  And  the  circuit  courts  shall  also  have  appellate  jurisdic- 
tion from  the  district  courts  under  the  regulations  and  restrictions  herein- 
after provided."    1  Stat.  at^Large,  78. 

The  importance  of  these  provisions  and  the  long  period  (nearly  a  century) 
that  they  were  in  operation,  naturally  called  forth  many  decisions  of  the 
courts  on  their  meaning  and  construction;  and  those  contained  in  this  note 
will  be  mainly  those  made  in  interpretation  of  them.  Those  bearing  on, 
and  of  importance  in  interpeting,  the  provisions  of  the  Revised  Statutes, 
and  the  act  of  March  3, 1875,  on  the  same  subject,  will  be  manifest  in  many 
cases,  and  in  others  must  be  left  to  the  sound  judgment  of  those  interested 
in  the  same  question. 

All  parties  must  be  competent.— It  may  be  observed  that  under 
the  provisions  of  the  eleventh  section  of  the  judiciary  act  it  was  gen- 
erally held,  that  the  provision  giving  jurisdiction  to  the  circuit  courts 
where  an  alien  was  a  party,  or  the  suit  was  between  a  citizen  of  the  State 
where  thesuit  was  brought  and  a  citizen  of  another  State,  meant  that  each 
distinct  interest  should  be  represented  by  parties,  all  of  whom  might  sue  or 
might  be  sued  in  the  federal  courts;  that,  when  the  interest  was  joint,  each 
of  the  persons  intetested  must  be  competent  to  sue  or  be  sued  in  those 
courts;  and  that  the  jurisdiction  of  the  circuit  courts  was  defeated,  if  some 
of  the  defendants  were  citizens  of  the  same  State  with  the  plaintiffs.  Straus 
bridge  v.  Curtis^  3  Cr.,  267;  Ward  v.  Arredondo^  1  Paine,  C.  C,  410;  Com-' 
tnercial  Bank  o.  Slocomb^  14  Pet.,  60.  *  And  m  the  case  last  cited  it  was  held 
that  the  principle  was  not  affected  by  the  provisions  of  the  act  of  February 
28, 1839. 

The  first  section  of  that  act  conferred  a  small  additional  power  upon  the 
circuit  court.  It  provided  as  follows:  '*  That  where,  in  any  suit  at  law  or 
in  equity  commenced  in  any  court  of  the  United  States,  there  shall  be  several 
defendants,  any  one  or  more  of  whom  shall  not  be  inhabitants  of  or  found 
within  the  district  where  the  suit  is  brought,  or  shall  not  voluntarily  appear 
thereto,  it  shall  be  lawful  for  the  court  to  entertain  jurisdiction,  and  proceed 
to  the  trial  and  adjudication  of  such  suit,  between  the  parties  who  may  be 
properly  before  it;  but  the  judgment  or  decree  rendered  therein,  shall  not 
conclude  or  prejudice  other  parties,  not  regularly  served  with  process,  or 
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not  volantarily  appearing  to  answer;  and  the  non-joinder  of  parties  who  are 
not  80  inhabitants,  or  fonnd  within  the  district,  shall  constitute  no  matter 
of  abatement  or  other  objection  to  said  suit.*'    5  Stat,  at  Larg:e,  321. 

Constructioii  of  the  act  of  1889. — In  the  construction  of  this  act 
it  was  hetd  that  when  four  persons  made  a  contract  with  a  citizen  of  Ohio, 
and  three  of  the  four  were  citizens  of  Indiana,  and  suit  was  brought  against 
the  three  in  the  circuit  court  of  the  United  States  for  the  district  of  Indiana, 
the  other  party  not  being  a  resident  of  that  State,  non-joinder  of  the 
latter  was  just'fied  by  the  act.  Clearwater  v,  Mcridith^  21  How.,  489.  See, 
also,  Taylor  v,  Cookj  2  McLean,  66,  516. 

So,  it  was  held,  that  the  joinder  of  a  defendant  not  served,  and  who  did 
not  appear,  but  who  was  a  citizen  of  the  same  State  as  the  plaintiff,  did  not 
defeat  the  jurisdiction  of  the  court,  under  the  provisions  of  the  act.  Dore^ 
mas  r.  Bennett,  4  McLean,  224.  But  that  the  joinder  of  such  defendant, 
who  was  served,  if  he  was  not  a  mere  nominal  defendant,  would  oust  the 
jurisdiction.  Ketchum  r.  Farmers,  etc.,  Co., 4  Id.,  1;  Coal  Co,  v.  Blatchford, 
11  Wall.,  \12\  Sewing  Machine  Co.  v.  Case,  18  Wall.,  563. 

In  caseof  co-plaintifirs  and  co-defendants  generally.—Previous 
to  the  act  of  1875  it  was  held  that  in  case  of  controversies  between  citizens 
of  different  States,  where  the  jurisdiction  of  the  court  depended  upon  the 
citizenship  of  the  parties,  if  there  were  several  co-plaintiffs,  each  plaintiff 
must  be  competent  to  sue,  and  if  there  were  several  co-defendants  each  de- 
fendant must  be  liable  to  be  sued  in  the  circuit  court,  or  the  jurisdiction 
could  not  be  entertained.  And  where  the  proper  citizenship  of  the  parties 
was  averred  in  a  bill  of  complaint,  and  it  thus  appeared  that  some  of  the 
plaintiffs  were  disqualified  by  their  citizenship  from  maintaining  the  suit, 
the  defect  could  be  taken  advantage  of  by  demurrer,  or  on  motion,  at  any 
stage  of  the  proceedings.  A  plea  in  abatement  was  required,  only,  when  the 
citizenship  averred  was  such  as  to  support  the  jurisdiction  of  the  court,  and 
the  defendant  desired  to  controvert  the  averment.  Coal  Company  v.  Blatch- 
ford, 11  Wall,  172.  How  far  this  construction  of  the  law,  as  it  then  existed, 
is  applicable  to  the  act  of  1875,  will  be  seen  hereafter. 

Again,  it  was  held  that  where  the  parties  to  the  suit  are  not  indispensable, 
and  the  court  had  no  jurisdiction  over  them  for  want  of  proper  citizenship, 
and  a  decree  could  be  made  without  prejudice  to  their  rights,  they  could  be 
dismissed,  and  the  court  retain  jurisdiction  of  the  case.  Horn  v.  Lockhart, 
17  Wall.,  570. 

And  if  the  defendants  had  distinct  interests,  but  substantial  justice 
could  be  done  by  decreeing  for  or  against  one  or  more  of  them,  over  whom 
the  court  had  jurisdiction,  without  affecting  the  interests  of  the  others,  its 
jurisdiction  could  be  exercised  as  to  them.  The  incapacity  of  the  court  to 
exercise  jurisdiction  over  one  defendant  could  not  affect  their  jurisdiction 
over  others  whose  interests  were  not  connected  with  his,  and  from  whom  he 
could  be  separated  by  dismissing  the  bill  as  to  him.  Vattier  v.  Hinde,  7 
Pet.,  252.  See,  also,  Nolan  v.  Torrence,  9  Wh.,  537;  Cameron  v.  McRoberts, 
3  Id.,  591;  Connolly  V,  Taylor,  2  Pet.,  556. 
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Jurisdiction  not  inferior  must  be  shown  by  the  record. — 

Thejcircuit  courts  are  not  inferior,  in  the  technical  sense,  but  they  are  subor- 
dinate to  the  Supreme  Court.  If  the  jurisdiction  be  not  alleged  in  irbe  pro- 
ceedings, their  judgments  and  decrees  ajre  erroneous  and  may,  upon  a  writ 
of  error  or  appeal,  be  reversed  for  that  cause.  McCormich  r.  SuUhani^  10 
Wh.,  192  (1825).  See,  also,  Livingstone  v.  Van  Ness,  1  Paine,  C.  C,  45 
(1811);  Wood  V,  Mann,  1  Sum.,  C.  C,  578  (1834);  Kempe  v.  Kenedy,  5  Cr., 
173. 

Snits  in  equity  by  the  U.  S.— Second.  Of  all  suits  in  equity 
where  the  matter  in  dispute,  exclusive  of  costs,  exceeds  the 
sum  or  v^lue  of  five  hundred  dollars,  and  the  United  States  are 
petitioners. 

24  Sept,  1789,  c.  20,  s.  11,  v.  1,  p.  78. 

Powers  in  general. — ^The  circuit  court,  has  power,  in  a  proper  case,  to 
prohibit  a  non-resident  plaintiff  from  prosecuting  an  action  against  a  defend- 
ant residing  within  the  State;  and  will  proceed,  where  it  has  jurisdiction, 
conformably  to  the  general  principles  of  the  law,  and  the  usage  and  practice 
of  the  court.  They  have  power  to  control  and  stay  actions  pending  before 
them,  either  by  order  on  the  common  law  side  of  the  court,  or  by  ii^unction 
on  the  equity  side;  but  they  will  not  exercise  such  authority  over  actions 
pending  in  a  state  court,  nor  will  a  State  court  interfere  with  actions  pend- 
ing in  a  federal  court.    City  Bank  v.  Skelton,  2  Biatch.,  C.  C,  26. 

Consent  cannot  give  jurlsdiotion.— Consent  of  the  parties  to  a  suit 
cannot  give  jurisdiction  to  federal  courts,  but  the  parties  may  admit  the 
existence  of  facts  which  show  jurisdiction,  and  the  courts  may  act  judicially 
thereon,  in  the  absence  of  proof  to  the  contrary.  Railuray  Co,  v.  Rameey, 
22  Wall.,  822.  See  The  Lucy,  8  Id.,  307;  The  Nonsuch,  9  Id.,  504;  Penn- 
sylvania 9.  Quicksilver  Co,,  10  Id.,  558;  The  Alice,  7  Id.,  572.  Nor  can 
parties,  by  consent,  waive  objections  to  the  jurisdiction  of  the  circuit  court. 
Scott  V,  Sanford,  19  How.,  393;  Jackson  v,  Ashton,  8  Pet.,  148. 

Suits  at  common  law. — Third.  Of  all  suits  at  common 
law  where  the  United  States,  or  any  officer  thereof  suing  under 
the  authority  of  any  act  of  Congress,  are  plaintiffs, 

24  Sept.,  1789,  c.  20,  ss.  9, 11,  v.  1,  pp.  76,  78;  8  Mar.,  1815,  c.  101,  s.  4, 
V.  3,  p.  245. 

Suit  on  an  indorsed  note  or  bill.— A  bill  of  exchange  was  indorsed 
to  T.  T.  Tucker,  treasurer  of  the  United  States,  who  received  it  for  the 
United  States,  and  the  bill  had  been  purchased  by  the  secretary  of  the  treas- 
ury, with  the  money  of  the  United  States;  it  was  afterwards  indorsed  by  said 
treasurer  to  W.  &  S.,  and  having  been  protested  for  non-acceptance  and 
non-payment  was  returned  to  said  Tucker.  In  a  suit  on  said  note,  it  was 
held,  that  the  United  States  had  such  an  interest  in  it,  as  enabled  them  to 
maintain  the  action.    Dugan  v.  United  States,  8  Wh.,  173  (1818). 
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An  act  of  congn^ss  is  not  necessary  to  enable  the  United  States  to  sue;  they 
can,  like  individuals,  sue  in  their  own  name,  unless  a  different  mode  is  pre- 
scribed by  law.  And  where  a  bill  of  exchange  is  duly  indorsed  to  the  treas- 
urer of  the  United  States,  it  may  be  declared  on  in  the  name  of  the  United 
States;  and  an  averment,  that  it  was  indorsed  immediately  to  them,  will  be 
good.  United  States  r.  Barker,  1  Paine,  156  (1820).  See,  also,  United 
States  V,  Baker,  12  Wh.,  559. 

For  an  exposition  of  the  term  **  Common  Law,"  see  Parsons  v.  Bedford,  3 
Pet.,  433;  Lorman  v,  Clarke,  2  McLean,  568  (1841). 

If  the  United  States  sues  on  commercial  paper,  they  have  all  the  rights, 
and  are  subject  to  all  the  responsibilities,  of  individuals  who  are  parties  to 
such  instruments.  United  States  v.  Bank  of  The  Metropolis,  15  Pet.,  377; 
United  States  r.  Dunn,  6  Id.,  51;  The  Floyd  Acceptances,  7  Wall.,  666. 

Suits  in  relation  to  real  or  personal  property,  and  on  official 
bonds. — ^The  United  States  have,  in  relation  to  the  proprietorship  of  real 
or  personal  property,  the  same  rights  and  remedies,  and  are  subject  to  the 
same  liabilities,  in  dealing  with  it  in  their  public  capacity,  through  legal 
agencies,  as  natural  persons,  except,  perhaps,  in  respect  to  the  law  of  limi- 
tations. Neilson  v,  Lagow,  12  How.,  98  (1851);  United  States  v.  Tingey, 
5  Pet.,  115;  UniUd  States  v.  Bradley,  10  Id.,  343;  Satne  v.  Hodge,  6  How., 
279,  relating  to  a  mortgage  of  real  and  personal  property  to  secure  the  post- 
office  department.    S.  C,  13  How.,  478. 

The  circuit  courts  of  the  United  States  have  jurisdiction,  in  case  of  suits 
on  the  bonds  of  her  agents  and  officers,  given  in  accordance  with  the  pro- 
visions of  the  statutes  of  the  United  States.  See  causes  above  cited.  Also, 
Smith  V.  United  States,  5  Pet.,  293;  Farrar  dh  Brown  v.  United  States,  5 
Id.,  373. 

And  where  a  bond  was  given  to  the  Post  Master  Oeneral  of  the  United 
States,  by  a  post- master,  conditioned  for  the  faithful  performance  of  his 
duty,  it  was  held  that  the  Post  Master  General  was  authorized  to  bring 
suit  on  the  bond  in  the  circuit  court,  in  his  own  name  at  least,  under  the  act 
of  April  30, 1810.  Post  Master  General  of  the  U,  5.  v.  Farley,  12  Wh., 
136. 

Suits  under  import,  internal  revenue  and  postal  laws. 

— Fourth,  Of  all  suits  at  law  or  in  equity,  arising  under 
any  act  providing  for  revenue  from  imports  or  tonnage,  except 
civil  causes  of  admiralty  and  maritime  jurisdiction,  and  seiz- 
ures on  land  or  waters  not  within  admiralty  and  maritime 
jurisdiction,  and  except  suits  for  penalties  and  forfeitures;  of 
all  causes  arising  under  any  law  providing  internal  revenue, 
and  of  all  causes  arising  under  the  postal  laws. 

Imports,  2  Mar.,  1833,  c.  57,  s.  2,  v.  4,  p.  632;  24  Sept.,  1789.  c.  20,  s.  9, 
Y.  1,  p.  76;  Internal  Revenue,  13  July,  1866,  c.  184,  ss.  9,  19,  y.  14,  pp.  Ill, 
145, 152;  2  Mar.,  1867,  c.  169,  88. 10,  25,  v.  14,  pp.  475, 483;  20  July,  1868, 
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c,  186,  8. 106,  V.  15.  p.  167;  30  June,  1864,  o.  173,  88.  41, 179,  v.  13,  pp. 
239,  240,  305;  3  Mar.,  1865,  c.  78,  a.  1,  v.  13,  p.  483;  Postal  laws,  3  Mar., 
1845,  c.  43,  8.  20,  v.  5,  p.  739. 

Jurisdiction  depending  upon  the  subject-matter  of  the  con> 
troversy. — ^The  judiciary  act  of  1789  limited  the  jurisdiction  of  the  circuit 
courts,  so  far  as  citizenship  was  concerned,  to  **  suits  between  a  ci^zen  of  a 
State  in  which  the  suit  is  brought  and  a  citizen  of  another  State.*'  An  act 
of  1833  extended  the  jurisdiction  of  the  court  to  *'  all  cases  in  law  or  equity 
arising  under  the  revenue  laws  of  the  United  States,**  for  which  other  pro- 
visions had  not  been  made.  (4  Stat,  at  Large,  632.)  Thus,  it  will  be  seen, 
that  the  right  of  action  under  the  latter  statute  was  not  made  to  depend 
upon  the  citizenship  of  the  parties,  but  upon  the  character  of  the  contro- 
versy. Under  this  act  citizens  of  the  same  State  might  sue  each  other  for 
causes  arising  under  the  revenue  laws;  and  a  citizexv  might  sue  a  revenue 
collector,  for  an  injury  sustained  by  an  act  done  by  virtue  of  his  office, 
though  a  citizen  of  the  same  State.  Another  section  of  the  act  of  1833  pro- 
vided: **  That  in  any  case  where  suit  or  prosecution  shall  be  commenced 
in  any  court  of  any  State,  against  any  officer  of  the  United  States,  or  other 
person,  for  or  on  account  of  any  act  done  under  the  revenue  laws  of  the 
United  States,  or  under  color  thereof,  or  for  or  on  account  of  any  right,  au- 
thority, or  title  set  up  or  claimed  by  such  officer,  or  other  person,  under  any 
such  law  of  the  United  States,**  he  might  remove  the  same  into  the  circuit 
court  of  the  United  States,  in  the  district  where  the  defendant  was  served 
with  process.  Under  this  act,  many  suits  brought  in  the  State  courts  were 
removed.  See  Ellioit  v.  Stcartwout,  10  Pet.,  137,  and  Bend  v,  Hoyt,  13  Id., 
263.  This  provision  of  the  act  of  1833  was,  by  the  express  provisions  of  the 
act  of  1864,  extended  to  all  cases  arising  under  the  then  existing  laws  for 
the  collection  of  internal  revenue.  (13  Stat,  at  Large,  241.)  And  while 
this  provision  of  the  act  of  1846  was  in  force,  a  suit  was  instituted,  under 
the  revenue  laws,  against  the  assessor  and  collector  of  revenue  of  a  district 
in  Massachusetts,  in  the  circuit  court  of  that  State,  but  before  the  case 
was  disposed  of  in  the  Supreme  Court,  to  which  it  was  removed,  the  provis- 
ion of  the  act  of  1844,  above  referred  to,  was  repealed  by  the  act  of  1866 
(14  Stat  at  Large,  172);  and  it  was  also  expressly  provided  in  said  act,  that 
the  act  of  1833  should  not  be  so  construed  as  to  apply  to  cases  arising  under 
the  act  of  1864,  or  any  amendatory  acts,  nor  to  any  cases  in  which  the  va- 
lidity or  interpretation  of  such  act  or  acts  should  be  in  issue.  The  case  was 
dismissed  for  want  of  jurisdiction,  the  court  deciding,  that  where  the 
jurisdiction  of  a  cause  depends  upon  a  statute  a  repeal  of  the  statute  takes 
away  the  jurisdiction.  Insurance  Co,  v,  Ritchie^  5  Wall.,  541;  Philadelphia 
V.  The  Collector,  5  Id.,  720;  Hornthall  v.  The  Collector,  9  Id.,  561;  The  As- 
sessors V.  OsbomeSj  9  Id.,  567. 

The  law  as  it  existed  at  the  time  these  cases  were  decided,  and  relating  to 
the  question  under  consideration,  was  evidently  repealed  by  the  fourth  par- 
agraph of  Sec.  629  of  the  Revised  Statutes,  which  provides,  that  the  circuit 
courts,  without  regard  to  citizenship,  shall  have  jurisdiction  **of  all  causes 
arising  under  any  law  providing  internal  revenue  **;  and  the  act  of  March 
3, 1875  (see  succeeding  chapter),  does  not  repeal  this  piovision.    The  exist- 
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ing  law  would  appear  to  secure  the  same  rights,  to  parties  in  the  circuit 
courts,  based  upoii  the  subject-matter  of  the  suit,  which  were  formerly  se- 
cured by  the  judiciary  act  of  1789,  the  act  of  1833,  and  the  act  of  1864. 
Hence,  if  we  are  correct  in  ohr  conclusions,  the  circuit  courts  ha^e  juris- 
diction, without  regard  to  the  residence  of  the  parties,  **  of  all  causes  aris- 
ing under  ai^  law  providing  internal  revenue'.'^ 

Where  a  deputy  collector  of  internal  revenue  failed  to  pc^  o^er  taxes  col- 
lected by  him,  under  the  provisions  of  section  67  of  the  act  of  July  13, 1866,  < 
it  was  held  that  the  circuit  court  had  jurisdiction  of  an  action  by  the  col- 
lector on  the  deputy's  bond.    Crawford  v.  Johnson,  1  Deady,  457. 

As  to  the  duty  of  circuit  courts  in  admiralty  cases  pn  the  instance  side  of 
the  court,  see  act  of  February  16, 1875,  §  1.  -  See,  ppstj  p.  236. 

Suits  for  the  enforcement  of  penalties.— Fifth.    Of  all 

Baits  aod  proceedings  for  the  eDforcement  of  any  penalties 
provided  by  laws  regulating  the  carriage  of  passengers  in  mer- 
chant vessels.     [See  J  4^70.] 
3  Mar.,  1855,  c.  213,  s.  15,  v.  10,  p.  720. 

Condemnation  of  projfevty.—Siwth.  Of  all  proceedings 
for  the  condemnation  of  property  taken  as  prize,  in  pursuance 
of  section  fifty  three  hundred  and  eight,  Title,  "  Insubrec- 

•nON."      [Sm  a  5308, 5809.] 
6  Aufir-,  1861,  c,  60,  8.  2.  v.  12,  p.  319. 

The  section  5808  embraces  real  and  personal  property.— Un- 
der the  provisions  of  the  act  of  August  6, 1861,  substantially  section  5308, 
of  the  revision,  Title,  **  Insubbbction,"  which  provides  for  the  confiscation 
of  property  used  for  insurrectionary  purposes,  wherever  found,  it  was  held; 
that  the  act  covered  all  descriptions  of  property,  both  real  and  personal,  on 
land  or  on  water;  that  the  circuit  court  had  jurisdiction  under  it  of  proceed- 
ings for  the  condemnation  of  real  estafe  or  other  property  on  land;  that 
such  proceedings  may  be  shaped  in  general  conformity  to  the  practice  in  ad- 
miralty, and  that  issues  of  fact  in  such  cases  should,  on  the  demand  of  either 
party,  be  tried  by  a  jury,  such  cases  differing  in  this  respect  from  seizure  on 
navigable  waters,  where  the  course  of  admiralty  practice  may  be  strictly  fol- 
lowed. Union  Ins.  Co,  v.  United  States,  6  Wall.,  759.  See,  also,  The 
Sarah,  8  Wh.,  394;  The  Vengeance,  3  Dall.,  297.  But  see  in  case  of  par- 
don. Armstrong's  Foundry,  6  Wall.,  766;  Ex  parte,  Garland,  4  Id.,  380; 
Morris  Cotton,   8  Id.,  507. 

Suits  under  slave-trade  laws.— Seventh,    Of  all  suits 

arising  under  any  law  relating  to  the  slave  trade. 

22  Mar.,  1794,  c.  11,  s.  1,  ▼.  1,  p.  347;  2  Mar.,  1807,  c.  22,  s.  7,  v.  2,  p.  28; 
20  AprO,  1818,  c.  91,  ss.  1, 2,  3,  4,  v.  3,  pp.  450,  451,  452;  3  Mar.,  1819,  c. 
101,  8.  1,  ▼.  3,  p.  532;  10  May,  1880,  c.  61,  ss.  1,  5,  v.  2,  pp.  70,  71. 
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.  What  ia  a  violation  of  laws  relating  to  the  slave  trade.— Under 
the  slave  trade  act  of  1794,  providing  for  a  seizure  in  case  of  preparing  a 
vessel,  or  of  causing  her  to  sail  for  the  purpose,  etc.,  in  violation  of  the 
statute,  it  was  held  that  it  was  not  necessary,  in  order  to  incur  the  forfeiture, 
that  the  vessel  should  be  completely  Etted  and  ready  for  the  sea,  but  that  as 
soon  as  the  preparations  have  proceeded  so  far  as  to  clearly  manifest  the  in- 
tention, the  right  of  seizure  attaches.  The  Emily  f  9  Wh.,  381  (1824).  See, 
also,  The  Wanderer,  1  Sprague,  515. 

The  court  where  the  seizure  was  made,  and  not  where  the  offense  was 
committed,  has  jurisdiction  of  proceedings  in  rem  for  an  alleged  forfeiture; 
but  if  seizure  is  made  Of  the  high  seas,  or  within  the  territory  of  a  foreign 
power,  jurisdiction  was  conferred  on  the  court  of  a  district  where  the  prop- 
erty is  carried  and  proceeded  against.     The  Merino,  9  Wh.,  391. 

The  original  jurisdiction  in  such  cases  and  at  the  time  the  above  cases  were 
decided,  belonged  to  the  district  courts,  but  it  seems  now,  by  the  subdivision 
under  consideration,  to  be  vested  in  the  circuit  court,  where  the  same  doc- 
trine would  be  applicable. 

See,  also,  in  ciase  of  The  St.  Jago,  9  Id.,  409,  where  the  claim  of  seamen 
for  wages,  on  a  voyage  in  violation  of  the  slave  trade  acts,  out  of  the  pro- 
ceeds of  the  forfeited  vessel,  was  rejected. 

The  exclusive  power  over  the  importation  of  slaves  is  vested  in  congresSt 
and  State  courts  could  at  no  time  exercise  any  jurisdiction  in  cases  of  a  viola- 
tion of  the  laws  prohibiting  the  slave  trade,  except  such  as  was  authorized 
by  congress.  See  act  March  3,  1819;  May  10,  1800;  January  1,  1808;  U.  8. 
Constitution,  Art.  1,  §  9;  Dred  Scott  r.  Sandford,  19,  How.,  393. 

Suits  on  debentures. — Eighth.  Of  all  suits  by  the  as- 
signee of  any  debenture  for  drawback  of  duties,  issued  under 
any  law  for  the  collection  of  duties  against  the  person  to  whom 
such  debenture  was  originally  granted,  or  against  any  indorser 
thereof,  to  recover  the  amount  of  such  debenture.     [See  %  8089 } 

2  Mar.,  1799,  c.22,  s.  80,  v.  1,  p'.  687  (688). 

Patent  and  copyright  suits. — Ninth.    Of  all  suits  at  law 

or  in  equity  arising  under  the  patent  or  copyright  laws  of  the 
United  States. 

8  July,  1870,  c.  230,  ss.  55, 106,  t.  16,  pp.  206,  215.  16  Feb,,  187i>,  c.  77, 
5.2,1?.  18,  i?.  314.^ 

Subject-matter  confersjuriBdiction.— Under  this  provision,  similar 
to  one  in  the  eleventh  section  of  the  judidaxy  act  of  1789  (1  U.  S.  Stat,  at 
Large,  79),  it  is  not  necessary  that  either  plaintiff  or  defendant  should  be  an 
inhabitant  of  the  State  where  the  suit  is  brought,  in  order  to  confer  jurisdic- 
tion on  the  circuit  courts.  It  is  only  necessary  in  such  cases  to  give  jurisdic- 
tion, that  the  writ  be  served  personally  upon  the  defendant  in  the  district  in 
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which  the  suit  is  brought.  Allen  r.  Blunt,  1  Blatch.,  C.  C,  480  (1849);  Ogle 
V.  Ege,  4  Wash.,  C.  C,  584. 

Ifc  would  appear  necessary  under  the  act  of  1875,  and  section  739  of  the 
Revised  Statutes,  for  service  to  be  made  in  the  district  where  the  suit  is 
brought,  except,  perhaps,  in  certain  cases. 

(See  post,  §  §  739  to  742.) 

As  to  the  practice  in  equity  cases  see  Robiaon  v.  Campbell,  3  Wh.,  212; 
United  States  v.  Howland,  4  Id.,  108;  Parsons  v.  Bedford,  3  Pet.,  433; 
Goodyear  v.  Providence  Co.,  2  Fisher,  499. 

When  subject-matter  does  not  confer  jurisdiction.— Wheie 
the  question  in  controversy  does  not  arise  out  of  any  patent  orcopyright  laws, 
or  depend  upon  any  construction  of  them,  the  jurisdiction  of  the  circuit 
courts  depends  upon  the  residence  of  the  parties,  as  in  case  of  contracts  be- 
tween the  patentee  and  other  parties,  relating  to  the  assignment  or  use  of  a 
patent  or  an  interest  in  it.  Wilson  v,  San  ford,  10  How.,  99;  Hartshorn  v. 
Day,  19  Id.,  211;  Goodyear  v.  The  Union  Rub,  Co.,  4  Blatch,  C.  C,  63; 
Goodyear  v.  Day,  1  Id.,  565;  Burr  v.  Gregory,  2  Paine,  C.  C,  426  (1827), 
which  was  a  bill  filed  for  the  specific  performance  of  a  contract  relative  to 
the  transfer  of  an  interest  in  a  patent  right,  and  where  the  circuit  court  held 
that  the  subject-matter  did  not  give  jurisdiction. 

But  where  an  assignment  of  the  whole  interest  of  the  patentee  in  the  pateni 
to  certain  States  is  duly  made  and  recorded  under  the  provisions  of  the  patent 
laws,  the  assignee  may  bring  suits  in  the  circuit  courts  for  infringement  of 
the  same  in  such  States.    Littl^field  v.  Perry,  21  Wall.,  205. 

Nor  can  a  State  impose  any  restrictions  upon  the  rights  of  a  patentee  se- 
cured by  a  patent,  to  vend  his  invention.  The  power  of  congress  to  legis- 
late on  the  subject  of  patents  is  exclusive.  McClury  v.  Kingeland,  1 
How.,  206;  Blanchard  v,  Sprague,  3  Sum.,  54t;  Payne  v.  Hook,  7  Wall., 
425. 

When  a  suit  cannot  be  sustained.— A  suit  between  citizens  of  the 
same  State  cannot  be  sustained  in  the  circuit  court,  as  arising  under  the 
patent  laws  of  the  United  States,  where  the  defendant  admits  the  validity 
and  his  use  of  the  plaintiff's  letters  patent,  and  a  subsisting  contract  is  shown 
governing  the  rights  of  the  parties  to  the  use  of  the  invention.  Harfzel  v, 
Tllghman,  99  U.  S.,  547. 

Act  of  February  16, 1876— Jury.— The  act  of  February  16, 1875,  §2, 
provides  Chat  when  sitting  in  equity  for  the  trial  of  patent  causes,  the  court 
may  impanel  a  jury  of  not  less  than  five  nor  more  than  twelve  persons, 
and  submit  to  them  such  questions  of  fact  arising  in  the  cause,  as  the  court 
may  deem  expedient. 

(Seepo^f,  p.  236.) 

The  same  doctrine  applies  in  case  of  suits  relating  to  copy- 
right.— Where  the  author  of  a  manuscript  entered  into  a  contract  with 
certain  pnblishers,  by  which  the  former  gave  the  latter  the  ezclasive  right 
to  print  and  publish  the  same,  and  the  latter  was  to  pay  the  former  a  fixed 
sum  for  each  copy  of  the  work  sold;  and  the  publishers  secured  a  copyright 
of  the  book  in  their  names,  with  the  assent  of  the  author,  who  subsequently 
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revised  the  work  and  secured,  himself,  a  copyright  of  the  revised  edition, 
and  applied  for  an  injunction  to  the  circuit  court  of  the  United  States  to  re- 
strain  the  publishers  from  further  sales,  etc.,  it  was  held,  that  the  subject- 
matter  did  not  give  the  court  jurisdiction,  as  the  suit  was  based  upon  a  con- 
tract made  between  the  parties,  and  not  upon  the  copyright  laws  of  the 
United  States.  Pulte  v.  Derby,  5  McLean,  0.  C,  328(1852);  see,  also,  Bourci- 
cault  V,  Hartt  13  Blatch,  47,  where  it  was  held,  that  the  author  of  an  unpub- 
lished play,  not  copyrighted,  was  entitled  to  an  iiy'unction  against  one  who 
publishes  it,  but  that  the  subject-matter  would  not  give  jurisdiction  to  the 
circuit  court. 

Bestraint  by  injunction.— The  power  of  the  courts  to  restrain  by  in- 
junction unauthorized  publication  of  manuscripts,  or  books,  was  ample  under 
the  ninth  section  of  the  act  of  1831.  Fulsom  v.  Marshy  2  Story,  113;  BariUtt 
V,  Crittenden,  4  McLean,  300;  Id.,  32;  Bourctcault  v.  Fox,  5  Blatch.,  97.  And 
this  jurisdiction  is  now  by  the  Revised  Statutes  vested  in  the  circuits  courts. 
Bourctcault  p.  Hart,  13  Id,  47.  And  an  appeal  can  be  made  to  the  Supreme 
Court,  without  regard  to  the  amount  in  dispute.    Rev.  Stat.,  §  699. 

Jurisdiction  in  case  of  claim  for  damages.— Damages  may  be 
recovered  by  action  at  law,  by  patentees,  assignees,  or  grantees  of  ex- 
clusive rights,  under  the  patent  laws,  and  the  circuit  courts  have  exclusive 
original  jurisdiction  in  such  cases;  and  they  may  have  a  remedy  by  injunc- 
tion on  the  equity  side  of  the  court.  Brown  v.  Shannon,  20  How.,  56.  Act 
of  1863,  §  §  14-17,  (5  U.  8.  Stat,  at  Large,  117).  Day  v.  Hat/ward,  20  How., 
208,  where  it  was  held  that  process  must  be  personally  served  within  the 
district,  if  the  defendant  be  an  inhabitant  of  another  State.  The  jurisdic- 
tion attaches  in  aU  cases  where  rights  are  claimed  by  virtue  of  a  patent,  and 
there  is  denial  of  original  invention  by  the  patentee.  Potter  v,  Muler,  2 
Fisher,  Pat.  Ca.,  465;  Potter  r.  Wilson,  Id.,  102;  where  injunctions  were 
made  perpetual  and  there  was  a  decree  for  an  account.  Chodyear  r.  Provi- 
dence RMer  Co..  Id.,  499,  where  it  was  held  that  the  patent  was  broader 
than  the  invention  of  the  original  patentee;  Burr  v,  Duryee,  1  Wall.,  531; 
O'Rileyv.  Morse,  15  How.,  112;  Battien  v.  Taggart,  17  Id,,  83. 

Discretion  of  the  court  in  granting.— Circuit  courts  of  the  United 
States  have  discretionary  power  to  entertain  a  bill  to  enjoin  infringements  of 
a  patent,  before  a  judgment  at  law  sustaining  the  patent  has  been  had. 
Cochrane  v.  Duner,  94  U.  S.  (4  Otto),  780.  But  to  warrant  the  granting  of 
an  injunotion,  pendente  lite,  in  behalf  of  a  patent  which  has  not  been  estab- 
lished at  law,  on  the  ground  that  it  has  been  acquiesced  in,  the  infringement 
must  be  a  palpable  one.  Burleigh  Rock  Drill  Co,  r.  Lobdell,  1  Holmes, 
450;  Guttapercha  Co.  v.  Goodyear  Co,,  3  Saw.,  C.  C,  542. 

Suits  against  national  hsLuks.— Tenth.    Of  all  snits  by 

or  against  any  banking  association  established  in  the  district 
for  which  the  court  is  held,  under  any  law  providing  for  na- 
tional banking  asBociations. 

3  June,  1864,  c.  106,  s.  57,  v.  13,  p.  116. 
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The  national  bank  aot.— In  Kennedy  v.  Gibson,  8  Wall.,  498,  it 
wMheld,  that,  under  the  provisions  of  tlie  national  bank  act  of  1864,  (Re- 
vised Statutes,  Tit.  42),  it  was  indespensable,  in  an  action  by  a  receiver 
against  the  stockholders  of  .a  bank,  where  the  bank  fails  to  pay  its  notes, 
that  action  on  the  part  of  the  comptroller  of  the  currency,  touching  the 
personal  liability  of  the  stockholders  must  precede  the  institution  of  any  suit 
by  the  receiver,  and  that  the  fact  must  be  averred  in  the  bill.  See,  also, 
National  Bank  v.  Colby,  21  Wall.,  609.  Receivers,  however,  can  sue  in  the 
ciicuit  courts,  without  reference  to  their  citizenship.  Id. ;  United  States  v. 
Babbit,  1  Black.,  61. 

And  a  receiver  of  a  national  bank  appointed  by  a  comptroller  of  the  cur- 
rency, under  the  national  banking  act,  may  sue  for  demands  due  the  bank, 
in  his  own  name  or  in  the  name  of  the  bank  without  an  order  of  the  comp- 
troller of  the  currency.    Bank  v.  Kennedy,  17  Wall.,  19. 

A  national  bank  may  be  sued  in  any  State,  county  or  municipal  court,  in 
the  county  or  city  where  it  is  located,  having  jurisdiction  of  similar  cases  ^  for 
die  recovery  of  a  claim  against  it,  which  has  been  disallowed  by  a  receiver, 
duly  appointed  under  the  act  of  June  3,  1864,  §50.  Bank  of  Bethel  v. 
Pahquiogue,  14  WaU.,  383. 

In  Cadle  r.  Tracy,  11  Blatch.,  C.  C.,101,  it  was  held,  that^under§§8and 
57  of  the  national  bank  act  of  1864  (§  629,  Sub.  10  and  11  of  Rev.  Stat.),  a 
receiver  of  a  national  bank,  duly  appointed,  must  be  sued  in  the  circuit 
courts,  and  cannot  be  sued  in  any  others,  and,  therefore^  that  a  State  court 
had  no  jurisdiction  of  a  suit  by  a  creditor  instituted  against  the  receiver,  after 
the  insolvency  of  the  bank,  to  recover  a  debt  alleged  to  be  due  from  the  bank 
to  him.    See,  also.  In  re  Manufacturers'  Bank,  5  Biss.,.  499. 

But  in  cases  not  within  the  special  provisions  of  the  banking  act,  a  national 
bank  may  be  proceeded  against  in  the  same  manner  as  any  other  person  or 
corporation.  And  the  power  of  the  comptroller,  to  wind  up  the  affairs  of  a 
national  bank  in  certain  contingencies,  does  not  exclude  the  authority  of  a 
competent  tribunal  to  appoint  a  receiver  in  other  cases.  Irons  v,  Manufac 
turers*  Bank,  6  Biss.,  C.  C,  301.  National  banks  may  sue  in  the  circuit  courts, 
if  citizenship,,  as  in  other  cases,  gives  jurisdiction.  Manufacturers^  National 
Bank  v.  Baac,  2  Abb.,  U.  S.,  232. 

A  national  bank  could  not  be  sued  in  the  federal  courts  outside  the  dis- 
trict where  located,  under  the  act  of  1864.  Main  v.  Second  National  Bank 
Qf  Chicago,  6  Biss.,  26. 

But  under  the  act  of  March  3,  1875,  extending  the  jurisdiction  of  the 
drcoit  court  to  '*  controversies  between  citizens  of  different  States,'*  it  is  no 
kmger  necessary  that  one  of  the  parties  be  a  resident  of  the  State  where  the 
suit  is  brought.    Osgood  v,  Chicago,  etc.,  R.  Co.,  6  Biss.,  330. 

National  banks  are  to  be  deemed  residents  of  the  State  and  district  where 
they  are  located  and  established,  Id.;  Day  v.  Newark  Ind.  Rub,  Man.  Co., 
1  Blatch.,  628;  Pomeroy  v.  New  York  dt  N.  H.  R.  Co.,4  Id.,  120;  Oommer- 
eial  Bank  v,  Simmons,  10  Alb.,  L.  J.,  155. 

The  10th  subdivision  of  Sec.  629,  does  not  give  exclusive  jurisdiction  to 
the  circuit  courts;  their  jurisdiction  is  concurrent  with  State  courts.  Pittilon 
0.  NdbU,  7  Biss.,  450. 
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Jurisdiction  to  enjoin. — ^The  circuit  court  has  jarisdiction  at  the  suit 
of  a  Btockfaolder,  to  ei^join  the  officers  of  a  national  bank  for  any  misapplica- 
tion of  its  fands  which  mis^ht  result  from  an  act  not  warranted  by  its  charter, 
or  which  would  amount  to  a  breach  of  trust.  Shoemaker  v.  The  Mechanics' 
National  Bank,  2  Abb.,  U.  S.,  416;  Dodge  v.  WooUey,  18  How.,  341. 

But  it  has  no  jurisdiction  of  a  suit  by  a  private  person  to  restrain,  interfere 
with,  or  control  the  treasurer  of  the  United  States,  or  the  comptroller  of  the 
currency,  in  the  dicharf^  of  their  duties,  in  respect  to  bonds  deposited  with 
the  Treasurer  to  secure  the  redemption  of  the  circulating  notes  of  a  bank. 
Van  Antwerp  v.  HuWard,  6  Blatch.,  426. 

In  a  suit  brought  by  a  citizen  of  New  York,  against  the  comptroller  of  the 
currency,  and  the  treasurer  of  the  United  States,  claiming  by  assignment 
the  title  to  certain  bonds,  deposited  with  said  treasurer  to  secure  the  circula- 
tion of  a  national  bank;  and  in  his  bill  set  forth  that  the  comptroller  of 
the  currency  and  treasurer  refused  to  recognize  his  rights  to  the  bonds  or 
their  proceeds;  that  the «^ comptroller  had  appointed  a  citizen  of  New  York 
as  receiver  of  said  bank,  and  that  the  receiver  claimed  an  intei-est  in  said 
bonds,  adverse  to  the  plaintiff;  it  was  held,  that  the  bill  presented  a  ques- 
tion of  property  between  the  plaintiff  and  the  receiver,  but  as  they  were 
residents  of  the  same  State  the  circuit  court  had  no  jurisdiction.  Van  Ant- 
werp V.  Hulbard,  8  Blatch.,  282. 

A  national  bank  may  sue  in  the  federal  courts,  and  enjoin  the  collection  of 
State  and  county  taxes  levied  on  its  capital  stock.  First  Nat,  Bank  of 
Omaha  v  County  of  Douglass,  3  Dill.,  C.  C,  298;  City  Nat.  Bank  v.  Paducah, 
8  Cent.  L.  J.,  347. 

Suits  to  enjoin  the  comptrollep  of  the  currency,— 

Eleventh.  Of  all  suits  brought  by  [o7'  dgainsf]  any  banking 
association  established  in  the  district  for  which  the  court  is 
held,  under  the  provisions  of  Title,  "  The  National  Banks," 
to  enjoin  the  comptroller  of  the  currency,  or  any  receiver  act- 
ing under  his  direction,  as  provided  by  said  title,     [gee ;  6887.] 

3  June.  1864,  c.  106,  ss.  50,*  57,  v.  13,  pp.  115,  116.  18  Feb,,  1875,  c.  80, 
€7. 18,  p.  318. 

The  words  in  Ualic  strickea  out  by  amrniflment  of  Feb.  18, 187S. 

Suits  for  iiynries  done  nnder  laws  of  the  United  States. 

— Twelfth.  Of  all  suits  brought  by  any  person  to  recover 
damages  for  any  injury  to  his  person  or  property  on  ac- 
count of  any  act  done  by  him,  under  any  law  of  the  United 
States  for  the  protection  or  collection  of  any  of  the  revenues 
thereof,  or  to  enforce  the  right  of  citizens  of  the  United  States 
to  vote  in  the  several  States. 

2  Mar.,  1833,  c.  57,  s.  2,  v.  4,  p.  632;  13  July,  1866,  c.  184,  s.  67,  v.  14.  p.  171 ; 
28  Feb.,  1871,  c.  99,  s.  15,  v.  16,  p*  438;  31  May,  1870,  C.-114,  v.  16,p.  140. 
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Suits  to  recover  offices. — Thirteenth,  Of  all  suits  to  re- 
cover possession  of  any  oflBce,  except  that  of  elector  of  Presi- 
dent or  Vice-President,  representative  or  delegate  in  congress, 
or  member  of  a  State  legislature,  authorized  by  law  to  be 
brought,  wherein  it  appears  that  the  sole  question  touching 
the  title  to  such  oflBce  arises  out  of  the  denial  of  the  right  to 
vote  to  any  citizen  offering  to  vote,  on  account  of  race,  color 
or  previous  condition  of  servitude:  Providedy  That  such  juris- 
diction shall  extend  only  so  far  as  to  determine  the  rights  of 
the  parties  to  such  office  by  reason  of  the  denial  of  the  right 
guaranteed  by  the  Constitution  of  the  United  States,  and  se- 
cured by  any  law  to  enforce  thcj  right  of  citizens  of  the  United 
States  to  vote  in  all  the  States.     [See  j  soio.] 

31  May,  1870,  c.  114,  s.  23,  v.  16,  p.  146. 

Suits  for  removal  of  of&xXiV^.—Fourtee7ith.  Of  all  pro- 
ceedings by  the  writ  of  quo  warranto^  prosecuted  by  any  dis- 
trict attorney,  for  the  removal  from  office  of  any  person  hold- 
ing office,  except  as  a  member  of  congress  or  of  a  State  legis- 
lature, coAtrary  to  the  provisions  of  the  third  section  of  the 
fourteenth  article  of  amendment  of  the  constitution  of  the 
United  States^    j;sae  2  1786.] 

31  May,  1870.  c.  114,  s.  14,  v.  16,  p.  143;  28  Feb.,  1871,  c.  99,  s.  15,  jt. 
16,  p.  438. 

Suits  under  laws  to  enforce  elective  franchise.— jP^y^- 

teenth.  Of  all  suits  to  recover  pecuniary  forfeitures  under  any 
act  to  enforce  the  right  of  citizens  of  the  United  IStates  to  vote 
in  the  several  States. 

31  May,  1870.  c.  114.  ss.  2,  3,  4, 8,  v.  16,  pp.  140,  141, 142;  27  Feb.,  1871, 
c.  90,  8.  15,  V.  16,  p.  438. 

Suits  to  redress  deprivation  of  righis.— Sixteenth. 

Of  all  suits  authorized  by  law  to  be  brought  by  any  person  to 
redress  the  deprivation,  under  color  of  any  law,  statute,  ordi- 
nance, regulation,  custom,  or  usage  of  any  State,  of  any  right, 
privilege,  or  immunity,  secured  by  the  Constitution  of  the 
United  States,  or  of  any  right  secured  by  any  law  providing 
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for  equal  rights  of  citizens  of  the  United  States, or  of  all  persons 

within  the  jurisdiction  of  the  United  States.      [See  §J  1977,  1979.] 

20  AprU,  1871,  c.  22,  s.  1,  v.  17.  p.  13;  31  May.  1870,  c.  114,  ss.  16,  18. 
V.  16,  p.  114;  9  April.  1866,  c.  31,  s.  3,  v.  14,  p.  27. 

The  act  of  con^irress  of  March  1,  1875,  to  protect  all  citizens  in  their  civil 
and  legal  rights,  so  far  as  it  seeks  to  inflict  penalties  for  a  violation  of  rights 
which  belong  to  citizAis  of  a  State^  as  distingaished  from  citizens  of  the 
United  States,  was  the  exerdse  of  a  power  not  authorized  by  the  Constitu- 
tion of  the  United  States. 

The  privilege  of  using  for  local  travel  any  public  conveyance,  is  in  genreal 
a  right  which  belongs  to  a  person  or  a  citizen  of  a  State,  and  not  as  a  citizen 
of  the  United  States,  and  a  denial  of  that  privilege  (except  where  it  is  charged 
in  the  pleadings  and  proved  in  evidence  to  have  been  on  account  of  race, 
color,  etc.},  does  not  subject  to  the  penalties  of  said  act  of  congress.  Cully 
r.  Baltimore  d^  0.  jB.  Co.,  1  Hughes,  536.  See,  also,  The  Civil  Rights  Bill, 
Id.,  541,  for  an  explanation  of  the  legislation  of  congrress,  with  special  refer- 
ence to  the  rights  of  colored  persons  at  inns  in  North  Carolina.    (1875). 

For  a  construction  of  the  act  of  May  31, 1870,  Rev.  Stat.  §  1977,  to  enforce 
the  rights  of  citizens  to  vote,  etc.,  and  the  act  of  April  20, 1871,  to  enforce  the 
provisions  of  the  fourteenth  amendment  of  the  (institution  of  the  United 
States,  see  The  United  States  v.  Crosby ^  1  Hughes,  448;  Er\forcemetU  Aet^ 
2  Hughes,  518. 

The  circuit  court  has  power  to  grant  injunctions  to  stay  proceedings  and 
actions  in  the  courts,  in  violation  of  the  fourteenth  amendment  of  the 
Constitution  of  the  United  States,  and  of  the  civil  rights  bill. 

The  Slaughter  House  Case,  1  Woods,  21.  But  see  Slaughter  House  Cases, 
16  Wall.,  36,  where  may  be  found  elaborate  opinions  of  a  divided  court, 
and  an  exposition  of  the  meaning  of  these  constitutional  and  legislative 
p/o  visions. 

Suits  on  acconnt  of  injuries  by  conspirators.— ^S^^- 

teenth.  Of  all  suits  authorized  by  law  to  be  brought  by 
any  person  on  acconnt  of  any  injury  to  his  person  or  property, 
or  of  the  deprivation  of  any  right  or  privilege  of  a  citizen  of 
the  United  States,  by  any  act  done  in  furtherance  of  any  con- 
spiracy mentioned  in  section  nineteen  hundred  and  eighty, 
Title, ''  Civil  Eights." 

20  April,  1871,  c.  22,  s.  2,  v.  16,  p.  13.  1  Mar.,  1875,  c.  114,  «.3,  v,  18,  p. 
386. 

Suits  against  persons  having  knowledge  of  con- 
spiracy.— Eighteenth.  Of  all  suits  authorized  by  law  to  be 
brought  against  any  person  who,  having  knowledge  that  any 
of  the  wrongs  mentioned  in  section  nineteen  hundred  and 
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eighty,  are  about  to  be  done,  and  having  power  to  prevent  or 
aid  in  preventing  the  same,  neglects  or  refuses  so  to  do,  to  re- 
cover damages  for  any  such  wrongful  act     [See  §  1981.] 

20  April,  1871,  c.  22,  8. 6,  v.  17,  p.  15.  20  Feb.,  1875,  c,  95,  8.  4,  v.  18,  p. 
dS8. 

■ 

Suits  against  officers  and  owners  of  vessels.— iVt^w- 

te&nth.  Of  all  suits  and  proceedings  arising  under  section  fifty- 
three  hundred  and  forty-four.  Title  "Cbimes,"  for  the  pun- 
ishment of  oflScers  and  owners  of  vessels,  through  whose  neg- 
ligence or  misconduct  the  life  of  any  person  is  destroyed. 

28  Feb.,  1871,  c.  100,  b.  57,  v.  16,  p.  456. 

Crimes  and  oflfenses. — Twentieth,  Exclusive  cognizance 
of  all  crimes  and  offenses  cognizable  under  the  authority  of 
the  United  States,  except  where  it  is  or  may  be  otherwise  pro- 
vided by  law,  and  concurrent  jurisdiction  with  the  district 
courts  of  crimes  and  offenses  cognizable  therein. 

[And  shall  have  concurrent  jurisdiction  with  the  district 
courts  and  with  the  courts  of  the  several  States,  in  actions  on 
bonds  of  deputy  collectors  of  internal  revenues.] 

24  Sept.,  1788,  c.  20,  s.  11,  v.  1,  p.  78.  19  Feb.,  1875,  e.  90,  s,  7,  r.  18,  p. 
331;  8.  12,  ch.  125,  Mar.  1, 1879,  p.  329. 

No  common  law  jurisdiction.— The  federal  courts  have  no  juris- 
diction in  criminal  cases,  except  such  as  is  conferred  upon  them  by  the  con- 
stitution and  acts  of  congress,  and  they  can  try  no  offenses  except  such  as 
are  prohibited  in  some  form  by  said  constitution  and  laws.  United 
States  V.  Barney,  5  Blatch.,  294.    (1866.) 

The  circuit  court  for  the  eastern  district  of  New  York  had  jurisdiction 
under  the  act  of  March  8, 1825,  of  an  indictment  for  an  assault  with  intent 
to  kill,  committed  in  the  navy-yard  at  Brooklyn  in  that  State.  United 
States  V.  Donlan,  Id.,  284. 

The  act  of  1790,  providing  for  the  punishment  of  certain  offenses  against 
the  United  States,  did  not  confer  on  the  courts  of  the  United  States  jurisdic- 
tion in  case  of  murder  committed  in  waters  of  a  State  where  the  tide  ebbs 
and  flows.     United  States  v.  Bevans,  3  Wh.,  336. 

Act  of  1789,  prospective.— The  judiciary  act  of  1789,  which  gave 
the  circuit  courts  concurrent  jurisdiction  of  all  crimes  and  misdemeanors 
cognizable  in  the  district  courts,  is  held  to  he  prospective,  and  to  embrace 
all  offenses  the  jurisdiction  of  which  is  vested  in  the  district  courts  by  subse- 
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qaent  statutes,  and  that  said  circuits  had  jariadictioa  of  the  offense  of  selling 
ardent  spirits  to  an  Indian,  under  the  act  of  February  12,^  1862,  although 
by  the  former  act  the  jurisdiction  was  vested  only  in  the  district  courts. 
United  States  v.  Holliday,  3  Wall.,  407. 

Act  of  March  3, 1825,  construed.— Where  a  person  was  indicted 
for  feloniously  stealing  a  quantity  of  merchandise  belonging  to  a  ship,  she 
being  in  distress  and  cast  away  on  a  shoal  of  the  sea  on  the  coast  of  the  State 
of -New  York,  the  indictment  being  founded  upon  the  ninth  section  of  the  act 
entitled  "An  act  more  effectually  to  provide  for  the  punishment  of  certain 
crimes  against  the  United  States,  and  for  other  purposes,  approved  March 
S,  1825,"  and  upon  the  trial  it  was  admitted  that  the  goods  were  taken  above 
high  water  mark,  upon  the  beach,  in  the  county  of  Queens,  in  the  State  of 
New  York,  and  one  question  was  whether  the  circuit  court  of  the  southern 
district  for  New  York,  had  jurisdiction  of  the  case;  it  was  held  not  to  be  a 
case  of  admiralty  jurisdiction;  that  the  act  of  congress,  under  which  the 
indictment  was  had,  was  authorized  by  the  provision  of  the  constitution 
giving  congress  power  "to  regulate  commerce  with  foreign  nations  and 
among  the  several  States/^  and  that  the  circuit  court  had  jurisdiction. 
United  States  v.  Coombs,  12  Pet.,  73. 

The  exportation  of  goods  to  a  foreign  country,  contraiy  to  the  act  of  March 
9,  1809,  Ch.  27,  §  1,  is  a  misdemeanor,  of  which  the  circuit  court  has  original 
jurisdiction.  United  States  v.  John  Mann,  1  Gall.,  4;  United  States  v, 
John  Tyler,  7  Cr.,  285. 

Indictments  under  §  6620  of  the  revision.— The  jurisdiction  of 
the  United  States  circuit  courts,  in  case  of  an  indictment  under  section 
5520,  of  the  Rev.  Stat.,  for  a  conspiracy  to  prevent  by  force,  etc.,  a  citizen 
lawfully  authorized  to  vote,  from  giving  his  support  and  advocacy  in  a  legal 
manner  in  favor  of  the  election  of  a  lawfully  qualified  person  as  a  member  of 
Congress,  is  not  ousted  by  the  fact  that  the  indictment  charges  that  in  car- 
tying  out  their  designs  the  conspirators  were  guilty  of  a  crime  of  which  the 
State  courts  had  exclusive  jurisdiction,  even  though  such  crime  was  of 
a  higher  grade  than  the  conspiracy  charged.  United  States  v  Goldman,  3 
Woods.,  C.  C,  187. 

Seo.  630.  In  bankruptcy. — The  circuit  courts  shall  have 
jurisdiction  in  matters  in  bankruptcy,  to  be  exercised  within 
the  limits  and  in  the  manner  provided  by  law. 

2  Mar.,  1867,  c.  176,  ss.  2,  8,  v.  14,  pp.  518,  520;  22  June,  1874,  c.  401, 
8.  2,  V.  18,  p.  195. 

Bankrupt  act  repealed  June  7,  1878 — took  efifect  September  1,  1878,  ex- 
cept as  to  matters  pending  in  court.    Acts  45  Cong.,  Stat,  at  Large  19. 

Appellate  jiiri8(liction--Juri8(liction  on  petition  of  appeals. 

— The  circuit  court  had  jurisdiction  under  the  first  clause  of  the  second  sec- 
tion of  the  bankrupt  act,  on  a  *' petition  of  appeal,"  by  an  opposing  cred- 
itor, as  it  was  regarded  as  a  petition  for  a  review.     The  bankrupt  law. gave 
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the  circuit  courts  a  general  superintendence  and  jurisdiction  on  all  questions 
arising  under  the  act.  And  on  affirmance  by  the  circuit  court,  of  the  decree 
of  discharge  by  the  district  court  no  appeal  lies  to  the  Supreme  Court. 
Coit  V.  Robinson,  19  Wall.,  274;  Morgan  v,  Thornhill  11  Id.,  80;  Insur- 
ance Co.  V.  Cotnstockj  16  Id.,  258;  Hall  v.  Alien,  12  Id.,  452;  Smith  v. 
Mason,  14  Id.,  430;  Mead  v.  Thompson,  15  Id.,  635;  Marshall  v.  Knox,  16 
Id.,  555. 

A  proceeding  under  the  bankrupt  law  by  an  assignee,  in  the  district  court, 
by  a  petition  in  foi^m,  in  which  the  assignee  sets  out  that  several  parties 
claim  liens  against  the  bankrupt's  estate,  the  validity  of  which  he  denies,  and 
in  which  he  prays  that  said  parties  may  be  made  parties,  and  required  to  ans- 
wer, etc.,  and  to  set  forth  their  claims,  etc.,  and  state  the  particular  facts  up- 
on which  their  respective  claims  are  based,  etc.,  in  which  proceeding  the 
parties  asserting  the  liens  answer,  and  the  assignee  replies  in  form,  is  a  case 
in  equity  vnthin  the  eighth  section  of  the  bankrupt  act,  which  gives  the  right 
to  an  appeal  to  the  circuit  court  in  ail  cases  in  equity,  and  is  not  a  case  under 
the  second  section  of  the  act,  which  provides  for  the  general  superintendence 
and  jurisdiction  of  that  court  where  no  other  provision  is  otherwise  made. 
And  if  such  a  case  is  taken  unto  the  circuit  court,  under  said  sectioh,  it  has 
no  jurisdiction  of  the  case,  and  no  appeal  lies  to  the  Supreme  Court.  Stick- 
ney  v.  WiU,  23  Wall.,  150. 

And  where  an  assignee  in  bankruptcy,  assisted  by  a  creditx>r,  has  twice  con- 
tested before  the  district  court  or  its  referee  the  claim  of  a  person  who  has 
been  allowed  to  prove  his  claim,  and  it  has  been  twice  decided,  after  the  pro- 
duction of  all  the  evidence  that  could  be  produced  in  reference  to  it,  thsit  it 
was  a  valid  one,  no  bill  lies  in  the  circuit  court  against  either  the  assignee  or 
X>er8on  who  has  been  allowed  to  prove  his  claim,  to  have  the  oixler  allowing 
it  reversed,  either  under  the  general  provisions  of  the  bankrupt  act,  or  un- 
der the  second  section  of  it.  Bank  v.  Cooper,  20  Wall.,  171.  As  to  juris- 
diction, see,  also,  Payson  v.  Dietz,  2  DiU.,  C.  C,  504;  Baekman  v.  Packard, 
2  Saw..  264;  Flanders  v,  Libiby,  6  Biss.,  16;  In  re  Milton,  6  Id.,  30. 

Sec.  631.  Appeals  in  admiralty  causes.— From  all  final 
decrees  of  a  district  court  in  causes  of  equity  or  of  admiralty 
and  maritime  jurisdictionj  except  prize  causes,  where  the  mat- 
ter in  dispute  exceeds  the  sum  or  value  of  fifty  dollars,  exdu- 
sive  of  costs,  an  appeal  shall  be  allowed  to  the  circuit  court 
next  to  be  held  in  such  district,  and  such  circuit  court  is  re- 
quired to  receive,  hear,  and  determine  such  appeal. 

24  Sept.,  1789,  c.  20.  s.  21,  v.  1,  p.  83;  3  Mar.,  1803,  c.  40,  s.  2,  v.  2,  p. 
244;  30  June,  1864,  c.  170,  s.  13,  v.  13,  p.  310;  1  June.  1872,  c.  255,  s.  2, 
V.  17,  p.  196;    16  Feb.,  1875,  c.  77,  v,  18,  p.  315. 

Instances  where  the  decree  is  not  fllnaL.— Where  the  decree  of  the 
district  court  is  not  a  final  one,  in  a  case  of  admiralty  jurisdiction,  the  circuit 
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court,  to  which  the  case  is  carried  by  appeal,  has  no  jurisdiction  to  act  upon 
it;  and  consent  to  an  amendment  of  the  record,  by  the  insertion  of  a  final  de- 
cree by  a^eement  of  counsel,  will  not  give  jurisdiction.  Mordecai  v.  Lind- 
%ay,  19  How.,  199. 

And  where  the  district  court  siting  in  admiralty,  adjudged  that  a  sum  of 
money  was  due,  but  as  the  amount  to  be  paid  was  dependent  upon  other 
claims  that  might  be  established,  no  order  for  the  payment  of  money  could 
be  made  from  the  fund  in  court,  until  it  should  be  further  advised:  this  ■was 
held  not  such  a  final  decree  as  would  justify  an  appeal  to  the  circuit  court. 
Montgomery  v.  Anderson^  21  How.,  386.  * 

And  where  property  was  seized  on  land  and  libeled  as  forfeited  to  the 
United  States  for  violation  of  the  revenue  laws,  it  was  held  that  the  case  be- 
longed to  the  common  law  side  of  the  court;  that  it  could  only  be  reviewed 
by  wnt  of  error;  and  that  appeals  from  the  district  to  the  circuit  courts  are 
limited  to  cases  of  admiralty  and  maratime  juri8diciu>n.  The  United  States 
V.  37  Barrels  of  Bum,  1  Woods,  19;  United  States  v.  Haynes,  2  McLean, 
155;  United  States  v.  Wonson^  1  Grallis,  5. 

Where  an  appeal  is  not  taken,  in  case  of  admiralty  and  maritime  jurisdic^ 
tion  of  the  district  court,  to  the  next  term  of  the  circuit  court  after  the  rendi- 
tion of  the  decree  in  the  district  court,  it  will  be  dismissed.  The  United 
States  V.  $5,100  in  Specie,  1  Woods,  14. 

Sec.  632.  Copies  of  proofs  and  entries  certified  to 
appellate  court. — In  case  of  an  appeal,  as  provided  by  the 
preceding  section,  copies  of  the  proofs,  and  of  such  entries  and 
papers  on  file  as  may  be  necessary  on  hearing  of  the  appeal, 
may  be  certified  up  to  the  appellate  court. 

26  Feb.,  1853,^  c.  80,  s.  1,  v.  10,  p.  163. 

Sec.  633.    Writ  of  error  to  judgments  of  district 

courts. — Final  judgments  of  a  district  court  in  civil  actions, 
where  the  matter  in  dispute  exceeds  the  sum  or  value  of  fifty 
dollars,  exclusive  of  costs,*  may  be  re-examined  and  reversed 
or  affirmed  in  a  circuit  court,  holden  in  the  same  district,  up- 
on a  writ  of  error. 

24  Sept.,  1789,  c.  20,  s.  22,  v.  1,  p.  84. 

Sbc.  684.  Circuit  court  in  and  for  the  three  districts  of 

Alabama. — ^The  circuit  court  in  and  for  the  three  districts  of 
Alabama  shall  exercise  appellate  and  revisory  jurisdiction  of 
the  decrees  and  judgments  of  the  district  courts  for  the  said 
districts,  under  the  laws  conferring  and  regulating  the  jurisdic- 
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tion,  powers,  and  practice  of  circuit  courts  in  cases  removed 
into  such  courts,  by  appeal  or  writ  of  error. 

3  Mar.,  1873,  c.  223,  s.  4,  v.  17,  p.  485;  22  June,  1874,  e.  401,  s,  5,  v,  18, 
p.  195. 

Sec.  635.    Writs  of  error  and  appeals  within  one 

year. — No  judgment,  decree  or  order  of  the  district  court 

shall  be  reviewed  by  a  circuit  court,  on  writ  of  error  or  appeal, 

unless  the  writ  of  error  is  sued  out,  or  the  appeal  is  taken, 

within  one  year  after  the  entry  of  such  judgment,  decree,  or 

order:    Provided,  That  where  a  party  entitled  to  prosecute  a 

writ  of  error  or  to  take  an  appeal  is  an  infant,  or  non  compos 

mentis,  or  imprisoned,  such  writ  of  error  may  be  prosecuted, 

or  such  appeal  may  be  taken,  within  one  year  after  the  entry 

of  the  judgment,  decree,  or  order,  exclusive  of  the  term  of 

such  disability.     [See  ?  1008.] 

1  Jane.  1872,  c.  255,  s.  2,  v.  17,  p.  196.     Sedgwick  v.  Fridenhurg, 'II 
Blatch.,  77. 

Sec.  636.    Judgment  or  decree  on  review.— A  circuit 

court  may  aflSrm,  modify,  or  reverse  any  judgment,  decree,  or 
order  of  a  district  court  brought  before  it  for  review,  or  may 
direct  such  judgment,  decree,  or  order  to  be  rendered,  or  such 
further  proceedings  to  be  had  by  the  district  court,  as  the  jus- 
tice of  the  case  may  require. 
1  June,  1872,  c.  255,  s.  2,  v.  17^  p.  196. 

Sec.  637.    Jurisdiction  of  cases  transferred  from  dis- 
trict courts  on  account  of  disability,  etc.— When  any 

cause,  civil  or  criminal,  of  whatever  nature,  is  removed  into  a 
circuit  court,  as  provided  by  law,  from  a  district  court  wherein 
the  same  is  cognizable,  on  account  of  the  disability  of  the  judge 
of  such  district  court,  or  by  reason  of  his  being  concerned  in 
interest  therein,  or  having  been  of  counsel  for  either  party,  or 
being  so  related  to  or  connected  with  either  party  to  such 
cause  as  to  render  it  improper,  in  his  opinion,  for  him  to  sit 
on  the  trial  thiereof,  such  circuit  court  shall  have  the  same 
cognizance  of  such  cause,  and  in  like  manner,  as  the  said  dis- 
district  court  might  have,  or  as  said  circuit  [court]  might  have 
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if  the  same  had  been  originally  and  lawfully  commenced  there- 
in; and  shall  proceed  to  hear  and  determine  the  same  accord- 
ingly-    [See  %%  587,601.] 

2  Mar.,  1809,  c.  27,  a.  1,  v.  2,  p.  334;  8  Mar.,  1821,  c.  51,  v.  3,  p.  643; 
27  Feb,,  1877,  c.  69,  v,  19,  p.  241. 

Sec.  638.    Courts  always  open  for  certain  purposes. 

— ^The  circuit  courts,  as  courts  of  equity,  shall  be  deemed  al- 
ways open  for  the  purpose  of  filing  any  pleading,  of  issuing 
and  returning  mense  and  final  process,  and  of  making  and 
directing  all  interlocutory  motions,  orders,  rules,  and  other 
proceedings,  preparatory  to  the  hearing,  upon  their  merits,  of 
all  causes  pending  therein.  And  any  judge  of  a  circuit  court 
may,  upon  reasonable  notice  to  the  parties,  make,  and  direct, 
and  award,  at  chambers  or  in  the  clerk's  oflice,  and  in  vacation 
as  well  as  in  term,  all  such  process,  commissions,  orders,  rules, 
and  other  proceedings,  whenever  the  same  are  not  grantable, 
of  course,  according  to  the  rules  and  practice  of  the  court. 

23  Aug.,  1842,  c.  188,  s.  5,  v.  5,  p.  517;  22  Feb.,  1875,  c.  95,  8.  4,  v.  18, 
p.  333. 

Seo.  689.  Removal  of  salts  against  aliens,  etc .,  where 
amount  of  $500  in  dispute. — Any  suit  commenced  in  any 
State  court,  wherein  the  amount  in  dispute,  exclusive  of  costs, 
exceeds  the  sum  or  value  of  five  hundred  dollars,  to  be  made 
to  appear  to  the  satisfaction  of  said,  court,  may  be  removed  for 
trial  into  the  circuit  court  for  the  district  where  such  suit  is 
pending,  next  to  be  held  after  the  filing  of  the  petition  for 
such  removal  hereinafter  mentioned,  in  the  cases  and  in  the 
manner  stated  in  this  section. 

See  po«f,Sec.  8,  act  of  Mar.  3, 1872. 

Fvrst.  When  the  suit  is  against  an  alien,  or  is  by  a  citizen 
of  the  State  wherein  it  is  brought,  and  against  a  citizen  of  an- 
other State,  it  may  be  removed  on  the  petition  of  such  defen- 
dant, filed  in  said  State  court  at  the  time  of  entering  his  ap- 
pearance in  said  State  court. 

Second.  When  the  suit  is  against  an  alien  and  a  citizen  of 
the  State  wherein  it  is  brought  or  is  by  a  citizen  of  such  State 
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against  a  citizen  of  the  same,  and  a  citizen  of  another  State,  it 
may  be  so  removed,  as  against  said  alien  or  citizen  of  another 
State,  npon  the  petition  of  such  defendant,  filed  at  any  time 
before  the  trial  or  final  hearing  of  the  cause,  if,  so  far  as  it  re- 
lates to  him,  it  is  brought  for  the  purpose  of  restraining  or  en- 
joining him,  or  is  a  suit  in  which  there  can  be  a  final  deter- 
mination of  the  controversy,  so  far  as  concerns  him,  without 
the  presence  of  the  other  defendants  as  parties  in  the  cause. 
But  such  removal  shall  not  take  away  or  prejudice  the  right 
of  the  plaintiff  to  proceed  at  the  same  time  with  the  suit  in 
the  State  court,  as  against  the  other  defendants. 

A  statate  covering  the  whole  subject  of  a  former  one,  and  varying  the 
procedure  operates  by  way  of  substitution,  and  therefore  impliedly  re- 
peals it.  If  the  objects  of  the  two  statutes  are  not  the  same,  both  will  stand, 
though  they  refer  to  the  same  subjects.  United  States  v.  Claflin,  97  U.  S., 
546.  Act  of  March  3,  1875,  §  §  1  and  2;  following  chapter  repealing  by  im- 
plication, subdivisions  1  and  2,  of  §  639,  of  the  Revised  Statute^. 

Third.  When  a  suit  is  between  a  citizen  of  the  State  in 
which  it  is  brought  and  a  citizen  of  another  State,  it  may  be 
so  removed  on  the  petition  of  the  latter,  whether  he  be  plaint- 
ifl'  or  defendant,  filed  at  any  time  before  the  trial  or  final  hear- 
ing of  the  suit,  if,  before  or  at  the  time  of  filing  said  petition 
he  makes  and  files  m  said  State  court  an  affidavit,  stating  that 
lie  has  reason  to  believe  and  does  believe  that,  from  preju- 
dice or  local  influence,  he  will  not  be  able  to  obtain  justice  in 
such  State  court.  ' 

In  order  to  such  removal,  the  petitioner  in  the  cases  afore- 
said must,  at  the  time  of  filing  his  petition  therefor,  offer  in 
said  State  court  good  and  sufficient  surety  for  his  entering  in 
such  circuit  court,  on  the  first  day  of  its  session,  copies  of  said 
process  against  him,  and  of  all  pleadings,  depositions,  testi- 
mony, and  other  proceedings  in  the  cause,  or,  in  said  cases 
where  a  citizen  of  the  State  in  which  the  suit  is  brought  is  a 
defendant,  copies  of  all  process,  pleadings,  depositions,  testi- 
mony, and  other  proceedings  in  the*  cause  concerning  or  affect- 
ing the  petitioner,  and  also  for  his  there  appearing  and  enter- 
ing special  bail  in  the  cause,  if  special  bail  was  originally  re« 
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quisite  therein.  It  shall  thereupon  be  the  duty  of  the  State 
court  to  accept  the  surety  and  to  proceed  no  further  in  tlie 
cause  against  the  petitioner,  and  any  bail  that  may  have  been 
originally  taken  shall  be  discharged. 

When  the  said  copies  are  entered  as  aforesaid  in  the  circuit 
court,  the  cause  shall  there  proceed  in  the  same  manner  as  if 
it  had  been  brought  there  by  original  process,  and  the  copies  of 
pleadings  shall  have  the  same  force  and  effect,  in  every  re- 
spect and  for  every  purpose,  as  the  original  pleadings  would 
have  had  by  the  laws  and  practice  of  the  courts  of  such  State 
if  the  cause  had  remained  in  the  State  court. 

24  Sept.,  1789,  c.  20,  b.  12,  v.  1,  p.  79;  27  July,  1866,  c.  288,  v.  14,  p. 
306;  2  Mar.,  1867,  c.  196,  v.  14,  p.  558;  3  Mar.,  1875,  c.  137,  88.  2,  7,  9, 
V.  18,  pp.  471,  472,  473.    Amended,  March  3,  1875. 

Subdivision  3  not  repealed.— The  act  of  March  3,  1875,  has  not  re- 
pealed this  provision,  and  removals  under  it  still  depend  on  the  proper  citi- 
zenship of  the  parties,  as  well  as  local  pr^'udice.  Suits  cannot  be  removed 
from  the  State  courts  on  account  of  **  prejudice  or  local  influence,''  unless 
it  is  between  a  citizen  of  the  State  in  which  it  is  brought  and  a  citizen  of 
another  State,  and  then,  only  on  the  petition  of  the  non-resident,  be  he 
either  plaintiff  or  defendant.  Bible  Saciettf  v.  Grove^  101,  U.  S.,  610.  See, 
also,  opinion  of  Ballard,  J.,  in  Cook  v.  Ford,  4  Cent.  L.  J.,  561.    (1877.) 

Suits  by  executors  as  such.— Where  a  petition,  under  the  act  of 
March  2,  1867,  corresponding  with  this  subdivision,  was  filed  in  a  State 
court,  for  the  removal  of  a  suit  brought  by  the  plaintiffs  in  their  representa- 
tive capacity  as  executors,  against  a  defendant  who  was  not  a  citizen  of  tho 
State  where  the  suit  was  brought,  and  the  petition  alleged,  so  far  as  the  cit- 
izenship of  the  plaintiffs  was  concerned,  that  they,  "  as  such  executors,'* 
were  citizens  of  the  State;  it  was  held,  that  where  the  jurisdiction  of  the 
courts  of  the  CTnited  States  depends  upon  the  citizenship  of  the  parties,  it 
has  reference  to  the  parties  as  persons;  and  that  a  petition  for  removal  must 
state  the  personal  citizenship  of  the  parties;  and  therefore  the  Circuit  Court 
had  no  jurisdiction  on  the  removal.    Amarj/  v.  Amortf,  95  U.  S.,  186. 

The  record  should  show  the  proper  citizenship  of  the  parties.  Insurance 
Company  v.  Pechner,  Id.,  183.  See,  alsQ,  Bible  Society  v.  Gi*ove,  101  U. 
S.,  610,  where  it  is  held  that  this  subdivision  is  not  changed  by  the  act  of 
March  3, 1875. 

Where  there  has  been  one  trial.— Under  the  provision  of  the  act 
of  March  2,  1867,  which  allowed  a  removal  on  the  petition  oi>  a  citizen  of 
another  State,  whether  plaintiff  or  defendant,  "  filed  before  the  trial  or  final 
hearing  of  a  suit,**  and  for  which  the  provisions  of  this  subdivision  are  sub- 
stituted, in  a  suit  where  there  had  been  a  trial,  "  a  verdict,  and  a  motion 
for  a  new  trial  made  and  refusedi  and  a  judgment  on  the  verdfct,  yet  it  hav- 
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ing*  been  so  made  in. a  State  where  by  statute  the  party  coald  still  demand, 
as  of  ri^ht,  a  second  trial,  held,  that  such  trial  was  not  a  *  final  trial '  within 
the  meaning^  of  the  act  of  congress;  the  party  seeking  to  remove  the  case 
haTing  demanded  and  having  got  leave  to  have  a  second  trial  under  the 
said  statute  of  the  State."'    Insurance  Company  v.  Dunn^  19  Wall.,  214. 

In  this  case  the  party  applying  for  the  removal  in  the  State  court  appeared 
and  defended  the  suit  there,  after  a  removal  had  been  refused,  but  this  it 
was  held  gave  the  court  no  jurisdiction,  as  jurisdiction  cannot  be  acquired 
by  consent.  Id.  See,  also,  Gordon  v.  Longest^  16  PeU,  97;  Kanouae  v. 
Martin,  14  How.,  23;  Same  a  Same,  15  Id.,  198,  as  to  consent. 

The  application  must  be  made  to  a  court  of  original  juris- 
diction.— But  under  the  same  provision  it  was  held,  that  it  only  authorized 
a  removal  of  a  cause  from  a  State  court  of  original  jurisdiction;  and  that 
where  a  case  is  pending  on  appeal  in  the  Supreme  Court  of  a  State,  a  party 
cannot  file  a  petition  for  removal  therein,  under  such  provision.  Stevenson 
V,  WilliamSy  19  Wall.,  572.  And  after  one  trial  the  right  to  a  second  must 
be  perfected  before  a  party  is  entitled  to  a  transfer  of  a  suit.  Vannever  v, 
BryanU  21  Wall.,  41. 

Instance  where  the  case  was  held  not  removable.—In  a 
case  where  the  plaintiff  is  a  citizen  of  the  State  where  the  suit  is  brought, 
and  two  of  the  defendants  are  citizens  of  other  States,  a  third  defendant 
being  a  citizen  of  the  same  State  as  the  plaintiff,  it  was  held  that  the  case 
was  not  removable  to  the  circuit  court  under  this  provision,  upon  the  peti- 
tion of  the  two  non-resident  defendants.  Case  of  the  Sewing  Machine  Com- 
panies, 18  Wall.,  553.  - 

The  restriction,  in  case  of  assigned  contracts,  not  applica- 
ble in  case  of  removal.— The  restriction  in  the  judicial  act,  giving  orig- 
inal jurisdiction  to  the  circuit  courts,  but  providing  that  they  shall  not 
"have  cognizance  of  any  suit  to  recover  the  contents  of  any  promissory  note 
or  other  chose  in  action  in  favor  of  an  assignee,  unless  a  suit  might  have 
been  prosecuted  in  such  court  to  recover  the  said  contents  if  no  assignment 
had  been  made,''  [the  act  of  1875  g  1,  substitutes  for  the  above  restriction: 
*t  Nor  shall  any  circuit  or  district  court  have  cognizance  of  any  suit  founded 
on  contract  in  favor  of  the  assignee,  unless  a  suit  might  have.been  prosecuted 
in  such  court  to  recover  thereon  if  no  assignment  had  been  made,  except  in 
cases  of  promissory  notes  negotiable  by  the  law  merchant  and  bills  of 
exchange"]  does  not  apply  to  cases  transferred  from  State  courts  under  the 
act  of  March  2,  1867  [for  which  the  provision  of  Sub.  3  of  §  639,  of  the 
Revised  Statutes,  is  substituted,  and  is  substantially  the  same],  giving  to 
either  party,  in  certain  cases,  a  right  to  remove  the  suit  from  the  State  to 
the  circuit  courts  of  the  United  States,  when  he  files  an  affidavit,  etc.,  '*  that 
he  has  reason  to  believe,  and  does  believe,  that  from  local  prejudice  or  local 
influence  he  will  not  be  able  to  obtain  justice  in  said  court.  Nor  has  such 
restriction  any  application  to  negotiable  paper,  in  which  is  included  the  bonds 
and  coupons  of  a  municipal  corporation,  or  bonds  of  any  kind,  when  payable 
to  order  or  indorsed  in  blank.  City  of  Lexington  v,  Butler,  14  Wall.,  282; 
WhiU  V.  Railroad,  21  How.,  576;  Thompson  r.  See  Co.,  3  Wall.,  331;  Mo- 
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ran  v.  Miami  Co.^  2  Black.,  722;  Mercer  Co.  v.  Hackei,  1  Wall.,  83;  G'dpTce 
V.  Dubuque,  1  Id.,  203;  Supervisors  v,  Schenckt  5  Id.,  784;  Bissell  v.  Jeff- 
ersonville,  24  How.,  299. 

The  provision  under  consideration  (being  a  substitute  for  act  of  1867), 
overrides  the  provision  in  the  eleventh  section  of  the  judiciary  act,  restricting 
the  rights  of  assignees  of  notes  or  other  ehoses  in  ad  ion.  That  provision,  in 
the  act  of  1789,  and  the  similar  one  in  the  act  of  1875,  has  no  application, 
in  case  of  petition  for  removal,  under  Sub.  8,  of  §  639,  of  the  Revised  Stat- 
utes.   Barclay  v.  The  Levee  Corns.,  1  Woods.,  254. 

Seo.  640.  Removal  of  suits  against  corporations  or- 
ganized under  a  law  of  United  States.— Any  suit  com- 
menced in  any  court  other  than  a  circuit  or  district  court  of 
the  United  States  against  any  corporation  other  than  a  bank- 
ing corporation,  organized  under  a  law  of  the  United  States, 
or  against  any  member  thereof  as  such  member  for  any 
alleged  liability  of  such  corporation,  or  of  such  member  as  a 
member  thereof,  maybe  removed,  for  trial,  in  the  circuit  court 
for  the  district  where  such  suit  is  pending,  upon  the  petition 
of  such  defendant,  verified  by  oath,  stating  that  such  defend- 
ant has  a  defense  arising  under  or  by  virtue  of  the  Constitu- 
tion or  of  any  treaty  or  law  of  the  United  States.  Such  re- 
moval, in  all  other  respects,  shall  be  governed  by  the  provis- 
ions of  the  preceding  section. 

27  July,  1868,  c.  255,  s.  2,  v.  15,  p.  227;  27  July,  1866,  c.  288,  b.  1,  v.  14, 
p.  306. 

.  Under  this  section  it  has  been  held: 

1.  That  the  parties  entitled  to  aL  removal  need  not  join  at  one  time  in 
presenting  a  petition  for  a  removal. 

2.  That  an  •allegation  in  the  petition  that  the  suit  has  been  brought 
against  the  petitioners  for  the  cause  of  action  specified  in  the  act  of  July  27, 
1868  (corresponding  to  section  640  of  the  Revised  Statutes),  cannot  be  tried 
on  affidavit  on  motion  to  remand  the  cause  to  the  State  court,  but  that  ques- 
tion must  be  settled  on  the  trial. 

3.  That  t^e  suit  cannot  be  withdrawn  from  the  jurisdiction  of  the  circuit 
court  by  joining  defendants  who  are  not  within  the  limitation  prescribed  by 
the  statute  with  those  who  are  within  such  limitation.  Fisk  v.  The  Union, 
Pacific  B.  Co.,  SBlatch.,  243  (1871). 

So,  under  the  same  provision,  it  was  held  tl^at  a  suit  commenced  in  a  State 
court  against  a  corporation  created  under  the  laws  of  Great  Britain  cannot  be 
removed  by  said  corporation  into  the  circuit  court  Jones  f .  The  Oceanic 
Steam  Navigation  Co.,  11  Blatcb.,  406. 

In  the  case  just  cited  it  was  also  further  held  that  where  it  is  averred  in 
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the  petition  that  the  defendant  has  a  defense  under  an  act  of  congress,  giv- 
ing the  title  of  the  act,  it  is  sufficient,  although  it  does  not  state  what  the 
defense  is,  or  the  facts  constituting  it.  See,  also,  Dennistown  v.  Draper^  5 
Blatch.,  336;  The  Mayor  v.  Cooper,  6  Wall.,  247. 

So,  where  a  corporation  was  sued  in  a  State  court  to  recover  damages  sus- 
tained by  its  negligence,  and  afterward  filed  a  petition  for  its  removal  to  the 
circuit,  averring  that  it  was  a  corporation  created  under  and  by  virtue  of  a 
law  of  the  United  States,  and  not  a  banking  corporation,  and  that  it  had  a 
defense  to  said  action  arising  under  a  law  of  the  United  States,  to-wit, 
under  the  law  aforesaid,  it  was  held  that  the  corporation  was  entitled  to  a 
removal,  and  the  plea  to  the  jurisdiction  was  overruled.  Turion  v.  Union 
Pacific  R.  Co.,  3  Dill.,  366.  See,  also.  Farmers'  Loan  <&  Trust  Co,  v.  Ma- 
quiUant  Id.,  379.  But  if  it  appears  from  the  answer  of  the  corporation  that  it 
has  no  defense  arising  under  a  law  of  the  United  States  it  will  be  remanded. 
Magee^.  The  Union  Pacific  R.  Co.,  2  Sawyer,  447. 

And  a  party  cannot  remove  a  suit  into  the  circuit  court  on  the  ground  of 
prejudice  or  local  influence  unless  the  adverse  party  is  a  citizen  of  the  State 
where  the  suit  is  brought,  and  this  fact  should  be  made  to  appear  of  record. 
And  the  petition  should  be  filed  as  required  by  section  3  of  the  act  of  March 
3, 1875;  tiiat  is,  **before  or  at  the  term  at  which  said  cause  could  be  first  tried 
and  beforethe  trial  thereof.**  (See  act  of  1875,  section  3,  post,  p.  167.) 
BSble  Society  v.  Grove,  101  U.  S.,  610. 

Sec.  641.    Removal  of  causes  against  persons  denied 

any  civil  right,  etc. — When  any  civil  suit  or  criminal  pros- 
ecution is  commenced  in  any  State  court,  for  any  cause  whatso- 
ever,/agai5i8t  any  person  who  is  denied  or  cannot  enforce  in  the 
judicial  tribunals  of  the  State,  or  in  the  part  of  the  State 
where  such  suit  or  prosecution  is  pending,  any  right  secured 
to  him  by  any  law  providing  for  the  equal  civil  rights  of  citi- 
zens of  the  United  StateSjlor  of  all  persons  within  the  jurisdic- 
tion of  the  United  States,  jor  against  any  oflScer,  civil  or  mili- 
tary, or  other  person,  for  any  arrest  or  imprisonment  or  other 
trespasses  or  wrongs,  made  or  committed  by  virtue  of  or  under 
color  of  authority  derived  from  any  law  providing  for  equal 
rights  as  aforesaid,  or  for  refusing  to  do  any  act  on  the  ground 
that  it  would  be  inconsistent  with  such  law,^such  suit  or  pros- 
ecution  may,  upon  the  petition  of  such  defendant,  filed  in  said 
State  court  at  any  time  before  the  trial  or  final  hearing  of  the 
cause,  stating  the  facts  and  verified  by  oath,  be  removed,  for 
trial,  into  the  next  circuit  court  to  be  held  in  the  district  where 
it  is  pending..'  Upon  the  filing  of  such  petition  all  further  pro- 
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ceedings  in  the  State  courts  shall  cease,  and  shall  not  be  re- 
sumed except  as  hereinafter  provided.  But  all  bail  and  other 
security  given  in  such,  suit  or  prosecution  shall  continue  in 
like  force  and  eifect  as  if  the  same  had  proceeded  to  final 
judgment  and  execution  in  the  State  court.  It  shall  be  the 
duty  of  the  clerk  of  the  State  court  to  furnish  such  defendant, 
petitioning  for  a  removal,  copies  of  said  process  against  him, 
and  of  all  pleading,  depositions,  testimony,  and  other  proceed- 
ings in  the  case.  If  such  copies  are  filed  by  said  petitioner  in 
the  circuit  court  on  the  first  day  of  its  session,  the  cause  shall 
proceed  therein  in  the  same  manner  as  if  it  had  been  brought 
there  by  original  process;  and  if  the  said  clerk  refuses  or  neg- 
lects to  furnish  such  copies,  the  petitioner  may  thereupon 
docket  the  case  in  the  circuit  court,  and  the  said  court  shall 
then  have  jurisdiction  therein,  and  may,  upon  proof  of  such 
refusal  or  neglect  of  said  clerk,  and  upon  reasonable  notice  to 
the  plaintiff,  require  the  plaintiff  to  file  a  declaration,  petition, 
or  complaint  in  the  cause;  and,  in  case  of  his  default,  may 
order  a  nonsuit  and  dismiss  the  case  at  the  costs  of  the  plaint- 
iff, and  such  dismissal  shall  be  a  bar  to  any  further  suit  touch- 
ing the  matter  in  controversy.  But  if,  without  such  refusal 
or,  neglect  of  said  clerk  to  furnish  such  copies  and  proof 
thereof,  the  petitioner  for  removal  fails  to  file  copies  in  the  cir- 
cuit court  as  herein  provided,  a  certificate,  under  the  seal  of 
the  circuit  court,  stating  such  failure,  shall  be  given,  and  upon 
the  production  thereof  in  said  State  court,  the  cause  shall 
proceed  therein  as  if  no  petition  for  a  removal  had  been  filed. 

[See  %  1977.] 

31  May,  1870,  c.  114,  ss.  16,  18,  v.  16,  p.  144;  9  April,  1866,  c.  31,  a.  8,  v. 
14,  p.  27;  3  Mar.,  1863,  c.  81,  s.  5,  v.  12,  p.  756;  11  May,  1866,  c.  80,  ss.  3, 
5,  V.  14,  p.  46. 

This  section  has  so  applicability  to  judicial  infractions  of  the  constitntional 
amendment  after  the  trial  has  commenced;  the  statute  has  reference  to  a 
legislative  denial  or  an  inability  resulting  from  it.  The  party  seeking  a  re- 
moval under  this  section  must  set  forth,  under  oath,  the  facts  upon  which  he 
bases  his  claim  to  have  the  case  removed,  not  merely  his  belief  that  he  can- 
not enforce  his  rights  at  a  subuequent  stage  of  the  proceedings;  and  where 
there  is  a  failure  to  do  this  the  circuit  court  has  no  jurisdiction  to  try  the 
cause  on  removal.     Virginia  v.  Rivers,  100  U.  S.,  813. 
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Hub  provision  held,  not  to  be  in  conflict  with  the  Gonstitntion  of  the  United 
States.    Strander  v.  West  Virginia,  100  U.  S.,  303. 

See,  also,  as  to  jnrisdiction,  Lamar  v.  Dana,  10  Blatch.,  34;  as  to  limit- 
ations, Briiton  v.  Butler i  11  Blatch.,  350;  assault  and  battery,  and  false  im- 
piisonment  by  a  provost  marshal.  Walker  v.  Crane,  13  Blatch.,  1.  Bat  a 
criminal  prosecution  cannot  be  removed  until  after  indictment  found.  Com- 
mofttcealth  v.  Artman,  3  Grant,  436. 

If  the  case  depends  wholly  upon  the  construction  of  the  Constitution  and 
acts  of  congress,  the  courts  of  the  United  States  have  jurisdiction  of  the 
subject-matter  without  resc&ed  to  citizenship  of  the  parties;  and  an  officer 
acting  in  good  faith  under  what  purports  to  be  a  warrant  from  his  superior, 
is  acting  under  color  of  authority,  and  this  gives  the  circuit  courte  jurisdic- 
tion. Mr.  Justice  Gbier,  C.  G.,  eastern  district  of  Pennsylvania;  Hodgson 
V.  Millward,  3  Grant,  418. 

Sec.  642.  When  petitioner  is  in  actual  custody  of 
State  court. — When  all  the  acts  necessary  for  the  removal 
of  any  salt  or  prosecution,  as  provided  in  the  preceding  sec- 
tion, have  been  performed,  and  the  defendant  petitioning  for 
such  removal  is  in  actual  custody  on  process  issued  by  said 
State  court,,  it  shall  be  the  duty  of  the  clerk  of  said  circuit 
court  to  issue  a  writ  of  habeas  corpus  cum  causa^  and  of  the 
marshal,  by  virtue  of  said  writ,  to  take  the  body  of  the  de- 
fendant into  his  custody,  to  be  dealt  with  in  said  circuit  court 
according  to  law  and  the  orders  of  said  court,  or,  in  vacation, 
of  any  judge  thereof;  and  the  marshal  shall  file  with  or  deliver 
to  the  clerk  of  said  State  court  a  duplicate  copy  of  said  writ. 

5  Feb.,  1867,  c.  27.  ▼.  14,  p.  385;  3  Mar.,  1863,  c.  81,  s.  5,  t.  12,  p.  756; 
11  May,  1866,  c.  80,  ss.  8,  5,  v.  U,  p.  46;  9  April,  1866,  c.  31,  s.  3,  y.  14, 
p.  27. 

Seo.  643.  Removal  of  suits  and  prosecutions  against 
revenue  officers  and  officers  acting  under  registration 

laws. — When  any  civil  suit  or  criminal  prosecution  is  com- 
menced in  any  court  of  a  State  against  any  officer  appointed 
tinder  or  acting  by  authority  of  any  revenue  law  of  the  United 
States  now  or  hereafter  enacted,  or  against  any  person  acting 
under  or  by  authority  of  any  such  officer,  on  account  of  any 
act  done  under  color  of  his  office,  or  of  any  such  law,  or  on  ac- 
count of  any  right,  title,  or  authority  claimed  by  such  officer, 
or  other  person  under  any  such  law;  or  is  commenced  against 
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any  person  holdiog  property  or  estate  by  title  derived  from 
any  such  officer,  and  affects  the  validity  of  any  such  revenue 
law;  or  is  commenced  against  any  officer  of  the  United  States, 
or  other  person  on  account  of  any  act  done  under  the  provis- 
ions of  Title  XXVI,  "  The  Elective  Feanchise,"  or  on  ac- 
count of  any  right,  title  or  authority  claimed  by  such  officer 
or  other  person  under  any  of  the  said  provisions,  the  said 
suit  or  prosecution  may,  at  any  time  before  the  trial  or  final 
hearing  thereof,  be  removed  for  trial  into  the  circuit  court  next 
to  be  holden  in  the  district  where  the  same  is  pending,  upon 
the  petition  of  such  defendant  to  said  circuit  court,  and  in  the 
following  manner:  Said  petition  shall  set  forth  the  nature  of 
the  suit  or  prosecution,  and  be  verified  by  affidavit;  and,  to- 
gether with  a  certificate  signed  by  an  attorney  or  counselor  at 
law  of  some  court  of  record  of  the  State  where  such  suit  or 
prosecution  is  commenced,  or  of  the  United  States,  stating 
that,  as  counsel  for  the  petitioner,  he  has  examined  the  pro- 
ceedings against  him,  and  carefully  inquired  into  all  the  mat- 
ters set  forth  in  the  petition,  and  that  he  believes  them  to  be 
true,  shall  be  presented  to  the  said  circuit  court,  if  in  session, 
or  if  it  be  not,  to  the  clerk  thereof  at  his  office,  and  shall  be 
filed  in  said  office.  The  cause  shall  thereupon  be  entered  on 
the  docket  of  the  circuit  court,  and  sliall  proceed  as  a  cause 
originally  commenced  in  that  court;  but  all  bail  and  other  se- 
curity given  upon  such  suit  or  prosecution  shall  continue  in 
like  force  and  effect  as  if  the  same  had  proceeded  to  final  judg- 
ment and  execution  in  the  State  court.  When  the  suit  is  com- 
menced in  the  State  court  by  summons,  subpoena,  petition  or 
another  process  except  capias,  the  clerk  of  the  circuit  court 
shall  issue  a  writ  of  certiorari  to  the  State  court,  requiring  it 
to  send  to  the  circuit  court  the  record  and  proceedings  in  the 
cause.  When  it  is  commenced  by  capias,  or  by  any  other  sim- 
ilar form  of  proceeding  by  which  a  personal  arrest  is  ordered, 
he  shall  issue  a  writ  of  Jiaheas  corpus  cum,  causa^  a  duplicate 
of  which  shall  be  delivered  to  the  clerk  of  the  State  court,  or 
left  at  his  office,  by  the  marshal  of  the  district,  or  his  deputy, 
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or  by  some  person  duly  authorized  thereto;  and  thereupon  it 
shall  be  the  duty  of  the  State  court  to  stay  all  further  proceed- 
ings in  the  cause,  and  the  suit  or  prosecution,  upon  delivery 
of  such  process,  or  leaving  the  same  as  aforesaid,  shall  be  held 
to  be  removed  to  the  circuit  court,  and  any  further  proceed- 
ings, trial  or  judgment  therein  in  the  State  court  shall  be  void. 
And  if  the  defendant  in  the  suit  or  prosecution  be  in  actual 
cnstody  or  mesne  process  therein,  it  shall  be  the  duty  of  the 
marshal,  by  virtue  of  the  writ  of  habeas  corpus  cum  causa^  to 
take  the^  body  of  the  defendant  into  his  custody,  to  be  dealt 
with  in  the  cause  according  to  law  and  the  order  of  the  circuit 
court,  or,  in  vacation,  of  any  judge  thereof;  and  if,  upon  the 
removal  of  such  suit  or  prosecution,  it  is  made  to  appear  to  the 
circuit  court  that  no  copy  of  the  record  and  proceedings  therein 
in  the  State  court  can  be  obtained,  thq^ circuit  court  may  allow 
and  require  the  plaintiff  to  proceed  de  novo^  and  to  file  a  dec- 
laration of  his  cause  of  action,  and  the  parties  may  thereupon 
proceed  as  in  actions  originally  brought  in  said  circuit  court. 
On  failure  of  the  plaintiff  so  to  proceed,  judgment  oinon pro- 
sequitur may  be  rendered  against  him,  with  costs  for  the  de- 
fendant. 

2  Mar.,  1833,  c.  57,  s.  3,  v.  4,  p.  633;  13  July,  1866,  c.  184,  a.  67,  v.  14,  p, 
171;  28  Feb.,  1871,  c.  99,  s.  16,  v.  16,  p.  438;  3  Mar,,  1875,  c.  130,  «.  8,  o. 
18,  p.  401. 

This  provision  held  not  to  be  in  conflict  with  the  constitution.  Tennessee 
9.  Davis ^  100  n.  S.,  725«  In  this  case  the  defendant  was  indicted  for  mur- 
der. In  his  petition  for  a  removal  of  the  prosecution  from  the  State  court 
to  the  circuit  court  of  the  United  States,  '*  he  stated  that <al though  indicted 
for  murder  no  murder  was  committed;  that  the  killing  was  done  in  neces- 
sary self-defense,  to  save  his  own  life;  that  at  the  time  the  alleged  act  for 
which  he  was  indicted  was  committed,  he  was,  and  still  is,  an  officer  of  the 
United  States,  to- wit:  a  deputy  collector  of  internal  revenue;  that  the  act 
for  which  he  way  indicted  was  performed  in  his  own  necessary  self-defense 
while  engaged  in  the  discharge  of  his  duties  as  deputy  collector,  and  while 
acting  by  and  under  the  aothority  of  the  Internal  revenue  laws  of  the  Uni* 
ted  States;  that  what  he  did  was  done  under  and  by  hght  of  his  said  office; 
that  it  was  his  duty  to  seize  illicit  distilleries  and  the  apparatus  used  for  the 
illicit  and  unlawful  distillation  of  spirits;  and  that  while  so  attempting  to 
enforce  said  laws,  as  depnty  collector  aforesaid,  he  was  assaulted  and  fired 
upon  by  a  number  of  armed  men,  and  in  defense  of  his  life  he  returned 
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the  fire,  which  is  the  killing  mentioned  in  the  indictment."  It  was  held 
that  the  petition  was  in  conformity  vnih.  the  statute,  and  that  on  being  filed 
the  prosecution  was  removed  to  the  circuit  court  of  the  United  States,  and 
that  court  had  jurisdiction  of  it. 

The  statute  requires  that  it  shall  appear  from  the  petition  that  the  officer 
was  sued 'on  account  of  acts  done  by  him  acting  under  color  of  his  office  in 
the  cases  named.    Abrajiehes  r.  Schelly  4  Blatch.,  257. 

The  post-office  laws 'of  the  United  States  are  revenue  laws,  within  the 
meaning  of  the  acts  providing  for  the  removal  of  causes,  where  a  suit  is 
brought  against  an  officer  for  an  act  done  under  the  revenue  laws  of  the 
United  States.  An  action  against  a  postmaster,  brought  in  a  State  court  for 
an  alleged  wrongrul  refusal  to  deliver  a  letter,  may  be  removed  to  the  cir- 
cuit court.  Warner  v.  Fowler  4  Blatch.,  311  (1880);  United  States  v,  Brom- 
ley, 12  How.,  88. 

But  a  suit  against  an  assistant  treasurer  of  the  United  States  to  recover 
the  value  of  bonds  alleged  to  be  wrongfully  rettdned  by  him,  is  not  a  suit 
that  can  be  thus  removed.  Victor  v,  Cisco,  5  Blatch.,  128.  Nor  can  a  suit 
be  thus  removed  commenced  in  a  State  court  against  a  commissioner-  of  the 
circuit  court  of  the  United  States,  to  recover  back  money  alleged  to  have 
been  illegally  exacted  by  him  as  costg  and  fees.  Benchley  v.  Gilbert,  8 
Blatch.,  147. 

For  a  construction  of  the  acts  of  congress  for  which  this  has  been  substi- 
tuted, see  City  of  Philadelphia  i?.  The  Collector,  5  Wall.,  720;  Hamthall  t?. 
The  Collector,  9  Wall.,  560;  The  Assessor  v.  Osbomes,  Id.,  567;  holding, 
also,  that  suits  brought  during  the  existence  of  a  statute  foil  with  its  repeal, 
unless  provision  is  made  for  such  suits. 

It  was  held  in  Bultner  r.  Miller,  1  Woods,  C.  C,  620  (1871),  that  an  ac- 
tion brought*  in  a  State  court  to  recover  damages  for  alleged  slanderous 
words  spoken  by  a  United  States  collector  of  customs,  while  in  the  discharge 
of  his  official  duty,,  and  explanatory  of  it,  could  be  removed  under  the  act  df 
1833.  For  construction  of  former  acts  now  embraced  in  §  643»  see  Peyton  v. 
Bliss,  1  Woolw.,  C.  C,  170. 

Finding  of  faotB. — ^The  finding  of  the  circuit  courts  upon  a  question  of 
fact,  where  it  has  been  properly  submitted  to  the  court  without  a  jury,  can- 
not be  reviewed  in  the  Supreme  Court  on  error.  United  States  v.  Dawson, 
101  U.  S.,  569. 

Indictment  in  certain  cases.— The  circuit  courts  have  jurisdiction  of 
indictments  under  sections  5515  and  5522  of  the  Revised  Statutes,  which 
provide  for  punishment  of  officers  of  election  for  violation  of  duty  and  the 
punishment  of  parties  for  interfering  with  supervisors  of  election,,  or  mar- 
shals or  deputies;  and  sections  2011,  2012,  20l6,  2017.  2021,  2022,  of  the 
Revised  Statutes  which  authorize  the  circuit  courts  to  appoint  supervisors  of 
election  and  the  marshal  and  special  deputies  to  aid  and  assist  them;  and  a 
sentence  in  pursuance  of  a  verdict  of  guilty  is  lawful  cause  of  imprisonment, 
with  which  the  Supreme  Court  will  not  interfere  on  habeas  corpus.  Ex  parte 
Siebohl,  100  U.  S.,  371;  see,  also,.  Ex  parte  Langa,  l^  WalU163;.  Ex 
parte  Parks^  93;  U.  S.,  18. 
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Jurifldiotioii  in  special  oases.— The  jamdiction  of  the  circuit  court, 
under  the  provisions  of  section  2010,  of  the  Revised  Statutes,  relating  to  the 
elective  franchise,  and  providing  a  remedy  for  deprivation  of  certain  offices, 
by  reason  of  a  denial  of  certain  parties  of  the  right  to  vote,  is  limited  to  those 
actions  in  which  the  sole  question  touching  the  title  to  office  arises  out  of  the 
denial  to  citizens  of  the  right  to  vote  on  account  of  their  race,  color  or  previ- 
ous condition  of  servitude;  and  the  section  gives  no  jurisdiction  over  a  case 
brought  to  enable  a  party  physically  to  regain  an  office  to  which  he  had  a 
title  established  by  the  election,  and  into  which  he  had  been  inducted,  but 
from  which  he  had  been  subsequently  ejected.  Johnson  v.  Jumel,  8  Woods.» 
69. 

Seo.  644.    Removal  of  snits  by  aliens  in  a  particnlar 

case. — ^Whenever  a  personal  action  has  been  or  shall  be  brought 

in  any  State  court  by  an  alien  against  any  citizen  of  a  State 

who  is,  or  at  the  time  the  alleged  action  accrued  was,  a  civil 

officer  of  the  United  States,  being  a  non-resident  of  that  State 

wherein  jurisdiction  is  obtained  by  the  State  court,  by  personal 

service  of  process,  such  action  may  be  removed  into  the  circuit 

court  of  the  United  States  in  and  for  the  district  in  which  the 

defendant  shall  have  been  served  with  the  process,  in  the  same 

wanner  as  now  provided  for  the  removal  of  an  action  brought 

in  a  State  court  by  the  provisions  of  the  preceding  section. 

30  Mar..  1872,  c.  72,  v.  17,  p.  44;  8  Mar.,  1875,  c.  137,  «.  2,  v.  18,  p,  471. 
See  act  of  March  3, 1875,  post. 

Sec.  645.   When  copies  of  records  are  refused  by  clerk 

of  State  court' — In  any  case  where  a  party  is  entitled  to 
copies  of  the  records  and  proceedings  in  any  suit,  or  prosecution 
in  a  State  court,  to  be  used  in  any  court  of  the  United  States,  if 
the  clerk  of  said  State  court,  upon  demand  and  the  payment 
or  tender  of  the  legal  fees,  refuses  or  neglects  to  deliver  to  him 
certified  copies  of  such  records  and  proceedings,  the  court  of 
the  United  States  in  which  such  record  and  proceedings  are 
needed  may,  on  proof  by  affidavit  that  the  clerk  of  said  State 
court  has  refused  or  neglected  to  deliver  <5opies  thereof,  on  de- 
mand as  aforesaid,  direct  such  record  to  be  supplied  by  affi- 
davit, or  otherwise,  as  the  circumstances  of  the  case  may  re- 
quire and  allow;  and,  thereupon,  such  proceeding,  trial,  and 
judgment  may  be  had  in  the  said  court  of  the  United  States, 
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and  all  each  processes  awarded,  as  if  certified  copies  of  such 
records  and  proceedings  had  been  regularly  before  the  said 
court. 

2  Max.,  1833.  c.  57,  s.  4.  p.  684;  28  Feb.,  1871,  c.  99,  s.  17,  v.  16,  p.  439. 

Sec.  646.    Attachments,  iivjunctions,  and  indemnity 
bonds  to  remain  in  force  after  removal.— When  a  suit  is 

removed  for  trial  from  a  State  court  to  a  circuit  court,  as  pro- 
vided in  the  foregoing  sections,  any  attachment  of  the  goods 
or  estate  of  the  defendant  by  the  original  process  shall  hold 
the  same  to  answer  the  final  judgment,  in  the  same  manner 
as  by  the  laws  of  such  State  they  would  have  been  held  to  an- 
swer final  judgment  had  it  been  rendered  by  the  court  in  which 
the  suit  was  commenced;  and  any  injunction  granted  before 
the  removal  of  the  cause  against  the  defendant  applying  for 
its  removal  shall  continue  in  force  until  modified  or  dissolved 
by  the  United  States  court  into  which  the  cause  is  removed; 
and  any  bond  of  indemnity  or  other  obligation,  given  by  the 
plaintiff  upon  the  issuing  or  granting  of  any  attachmentj,  writ 
of  injunction,  or  oth^r  restraining  process,  against  the  defend- 
ant petitioning  for  the  removal  of  the  cause,  shall  also  continue 
in  full  force  and  may  be  prosecuted  by  the  defendant  and 
made  available  for  his  indemnity  in  case  the  attachment,  in- 
junction, or  other  restraining  process  be  set  aside  or  dissolved, 
or  judgment  be  rendered  in  his  favor,  in  the  same  manner,  and 
with  the  same  effect  as  if  such  attachment,  injunction,  or  other 
restraining  process  had  been  granted,  and  such  bond  had  been 
originally  filed  or  given  in  such  State  court. 

24  Sept.,  1789,  c.  20, 8. 12,  v.  1,  p.  79;  27  July,  1866,  c.  288,  v.  14,  p.  306 
2  Mar.,  1867,  c.  196,  v.  14,  p.  558;  27  July,  1868,  c.  255,  s.  2,  v.  15,  p.  227 
9  April,  1866,  c.  31,  s.  3.  v.  14,  p.  27;  3  Mar.,  1863,  c.  81,  s.  5,  v.  12,  p.  756 
11  May,  1866,  c.  80,  ss.  3,  5,  v.  14,  p.  46;  5  Feb.,  1867,  c.  27,  v.  14,  p.  385 
2  Mar.,  1833,  c.  57,  a.  3,  v.  4,  p.  633;  13  July,  1866,  c.  184,  s.  67,  v.  14,  p.  171 
28  Feb.,  1871,  c.  99,  s.  16,  v.  16,  pp.  438, 439. 

The  validity,  and  constitutionality  of  acts  of  congress,  can  be  urg^ed  in  the 
circuit  court  after  removal  as  well  as  the  State  courts,  and  on  like  grounds; 
the  question  cannot  be  determined  on  motion,  but  should  be  met  in  the  or* 
dinary  way  on  tnal,  by  demurrer  or  otherwise.  Lamar  r.  Dana,  10  Blatch., 
34  (1872.) 
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Sec.  647.    Removal  of  suits  where  parties  claim  land 

under  titles  from  different  States. — If,  in  any  action  com- 
menced in  a  State  court,  where  the  title  of  land  is  concerned, 
and  the  parties  are  citizens  of  the  same  State,  and  the  matter 
in  dispute,  exclusiv-e  of  costs,  exceeds  the  sum  or  value  of  five 
hundred  dollars,  the  sum  or  value  being  made  to  appear  to  the 
satisfaction  of  the  court,  either  party,  before  the  trial,  states  to 
the  court,  and  makes  affidavit,  if  they  require  it,  that  he  claims 
and  shall  rely  upon  a  right  or  title  to  the  land  under  a  grant 
from  a  State  other  than  that  in  which  the  suit  is  pending,  and 
produces  the  original  grant,  or  an  exemplification  of  it,  except 
where  the  loss  of  public  records  shall  put  it  out  of  his  power, 
and  moves  that  the  adverse  party  inform  the  court  whether  he 
claims  a  right  or  title  to  the  land  under  a  grant  from  the  State 
in  which  the  suit  is  pending,  the  said  adverse  party  shall  give 
such  information,  or  otherwise  not  be  allowed  to  plead  such 
grant,  or  give  it  in  evidence  upon  the  trial;  and  if  he  gives 
information  that  he  does  claim  under  such  grant,  the  party 
claiming  under  the  grant  first  mentioned  may,  on  motion,  re- 
move the  cause  for  trial  into  the  next  circuit  court  to  be  holden  in 
the  district  whei'e  such  suit  is  pending.  If  the  party  so  re- 
moving the  cause  is  defendant,  the  removal  shall  be  made  under 
the  regulations  governing  removals  of  a  cause  into  such  court 
by  an  alien;  ^and  neither  party  removing  the  cause  shall  be 
allowed  to  plead  or  give  evidence  of  any  other  title  than  that 
stated  by  him  as  aforesaid  as  the  ground  of  his  claim. 

•  24  Sept,  1789,  c.  20,  s.  12,  v.  1,  p.  79;  3  Mar.,  1875,  e.  137,  as.  2, 3.  v.  18, 
p,  471. 

Where  one  party  claimed  lands  under  a  grant  from  the  State  of  New 
Hampshire,  and  the  other  under  a  grant  from  the  State  of  Vermont,  it  was 
held,  that  the  circuit  court  had  jurisdiction,  although  at  the  time  of  the  first 
grant  Vermont  was  a  part  of  New  Hampshire.  Pawlet  v,  Clark,  9  Cr., 
292. 

So  the  jurisdiction  of  the  circuit  court  was  held  to  extend  to  a  case  be- 
tween citizens  of  Kentucky,  claiming  lands  exceeding  the  value  of  five  hun- 
dred dollars,  under  different  grants,  the  one  issued  by  the  State  of  Ken- 
tucky and  the  other  by  the  State  of  Virginia,  but  upon  warrants  issued  by 
Virginia,  and  locations  based  thereon  prior  to  the  separation  of  Kentucky 
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from  Virginia.  The  court  holding  that  it  was  the  grant  which  passed 
the  legal  title  to  the  land;  and  that  if  the  controversy  is  founded  upon  con- 
flicting grants  of  different  States,  it  is  a  case  within  the  jurisdiction  of  the 
federal  courts,  whatever  may  have  been  the  equitable  rights  of  the  parties 
prior  to  the  grant.    Colson  p.  Lewis,  2  Wheat.,  377. 

Sec.  648.  Issues  of  fact,  when  to  be  tried  by  jury.— The 

trial  of  issues  of  fact  in  the  circuit  courts  shall  be  by  jury,  ex- 
cept in  cases  of  equity  and  of  admiralty  and  maritime  jurisdic- 
tion, and  except  as  otlierwise  provided  in  proceedings  in  bank- 
ruptcy, and  by  the  next  section. 

24  Sept..  1789.  c.  20,  s.  12,  v.  1,  p.  79;  3  Mar.,  1865,  c.  86.  s.  4,  v.  13,  p.  501. 

ThejBcircuit  court  has  no  authority  to  order  a  x>eremptory  nonsuit  against 
the  will  of  the  plaintiff;  and  it  cannot  be  called  upon  when  the  case  is  be- 
fore the  jury,  to  decide  on  the  nature  and  effect  of  the  whole  evidence  in- 
troduced in  support  of  the  plaintiff's  case.  Crane  v.  Morris,  6  Pet.,  598; 
Carver  v,  Jackson,  4  Id.,  1;  Castle  v.  Bullard,  23  How.,  172. 

Where,  upon  a  trial  of  a  cause  in  a  circuit  court  in  New  York,  a  juror 
became  ill  ahd  was  discharged,  and  another  one  selected  in  his  place,  by  or^ 
der  of  the  court,  before  the  conclusion  of  the  opening  address  of  the  plaint- 
iff's  counsel,  it  was  held  that  as  this  was  the  practice  in  the  New  York 
State  courts,  the  circuit  court  had  a  right  to  follow  it.  '  Silsbey  v.  Fort,  14 
How.,  219. 

Seo.  649.    Issues  of  fact  tried  by  the  court.— Issues  of 

fact  in  civil  cases  in  any  circuit  court  may  be  tried  find  de- 
termined by  the  court,  without  the  intervention  of  a  jury  when- 
ever the  parties,  or  their  attorneys  of  record,  file  with  the  clerk  a 
stipulation  in  writing  waiving  a  jury.  The  finding  of  the  court 
upon  the  facts,  which  may  be  either  general  or  special,  shall 
have  the  same  effect  as  the  verdict  of  a  jury.  [Bm  ;  700.] 
8  Mar.,  1865,  c.  86,  s.  4,  v.  13,  p.  501. 

This  provision  for  waiving  a  jury  and  trying  issues  of  fact  by  the  court  ap- 
plies exclusively  to  the  circuit,  and  it  does  not  extend  to  the  district  courts. 

Blair  V.  Allen,  S<Di\U  101. 

It  seems  to  have  been  the  former  practice,  in  the  absence  of  statutory 
provisions  on  the  subject,  to  allow  parties,  by  consent,  to  waive  the  trial  of 
issues  of  fact  by  a  jury,  in  the  circuit  couits  of  the  United  States,  and  to 
submit  both  facts  and  law  to  the  court,  in  conformity  with  the  practice  of 
the  State  courts.  (htUd  v.  Frontin,  18  How.,  135.  See,  also,  Campell  v, 
Boyreau,  21,  Id.,  223,  where  it  was  held  that  a  general  or  special  verdict 
by  a  jury,  or  consent  of  parties  upon  a  case  stated  in  the  nature  of  a 
special  verdict  stating  the  facts,  was  necessary  in  order  to  obtain  a  review  in 
the  Supreme  Court  upon  writ  of  error*    Snyiam  v,  Williamson,  20  How., 
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432;  Burr  e.  The  Des  Moines  R.  <t  Nav.  Co.,  1  Wall.,  99;  Saulet  p.  Shep* 
herd,  4  Id.,  502. 

Where  there  was  a  trial  in  the  circuit  court  without  a  jury  it  was  held,  on 
writ  of  error  in  the  Supreme  Court,  that  it  was  not  a  su£Bcient  finding  of  the 
facts  for  a  re-examination  of  the  case,  where  the  transcript  contained  only 
the  evidence  with  the  reasons  for  the  judgment  of  the  judge  below,  in  which 
he  quoted  coosiderable  portions  of  the  evidence  in  order  to  show  the  grounds 
for  the  conclusions  be  had  reached.  There  must  be  a  statement  of  the  facts 
found  from  the  evidence.  Insurance  Co,  r.  Ttceedi  7  Wall.,  44;  Geners  v, 
Bonnemer,  Id.,  565;  Coddington  v.  Richardson,  10  Wall.,  516;  Norris  v. 
Jackson,  9  Id.,  125;  Flanders  v.  Tweed,  Id.,  425;  Dennistoun  v.  Stewart, 
18  How.,  565;  UniUd  States  v.  City  Bank,  19  Id.,  385.  Where  the  ciicuit 
court  finds  the  facts,  the  Supreme  Court  cannot  review  that  finding.  Basset 
V,  United  States,  9  Wall.,  38;  Copelin  v.  Insurance  Co.,  9  Id.,  461;  Wilson 
V.  Bamum,  8  How.,  258. 

If  the  circuit  court,  trying  the  case  by  consent,  finds  generally  for  one  side 
or  the  other,  instead  of  making  a  special  finding  of  the  facts,  the  losing  party 
can  have  no  redress  in  the  Supreme  Court  on  error,  except  for  the  wrongful 
admission  or  r^ection  of  evidence.  Dirst  v.  Morris,  14  Wall.,  484;  Gillman 
V.  Illinois  dt  Miss.  Tel.  Co.,  91  U.  8.,  603. 

The  finding  of  a  question  of  law  will  not  bind  the  Supreme  Court;  but  it 
may  be  reviewed.  French  v.  Edwards,  21  Wall.,  147;  Insurance  Co.  v.  Sea, 
Id.,  158. 

And  where  the  facts  are  properly  found  by  the  circuit  court,  kod  judgment 
given  on  them,  the  only  question  the  Supreme  Court  can  examine  on  error, 
is  the  sufficiency  of  the  facts  found  to  support  the  judgment.  Jennisons  v. 
Leonard,  21  Wall.,  302. 

A  statement  in  the  record  that  an  issue  was  '*  called  for  trial  by  the  court, 
the  jury  having  been  waived  in  writing.*'  is,  in  the  absence  of  anything  to 
the  contrary,  conclusive  that  the  requisite  agreement  was  made.  Fleitas 
V.  Cockrem,  101  U.  S.,  301. 

Sec.  650.    Division  of  opinion  in  civil  causes-decision 

l)y  presiding  judge. — Whenever,  in  any  civil  suit  or  pro- 
ceeding in  a  circuit  court  held  by  a  circuit  justice  and  a  circuit 
judge  or  a  district  judge  or  by  a  circuit  judge  and  a  district 
judge,  there  occurs  any  difference  of  opinion  between  the  judges 
as  to  any  matter  or  thing  to  be  decided,  ruled,  or  ordered  by  the 
court,  the  opinion  of  the  presiding  justice  or  judge  shall  pre- 
vail, and  be  considered  the  opinion  of  the  court  for  the  time 
being. 

1  June,  1872,  c.  255,  s.  1,  v.  17,  p.  196. 

Sec.  651.    Division  of  opinion  in  criminal  causes-cer* 

tiflcate. — Whenever  any  question  occurs  on  the  trial  or  hear- 
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ing  of  any  criminal  proceeding  before  a  circuit  court*  npon 
whicli  the  judges  are  divided  in  opinion,  the  point  upon  which 
they  disagree  shall,  during  the  same  term,  upon  the  request 
of  either  party,  or  of  their  counsel,  be  stated  finder  the  direc- 
tion of  the  judges,  and  certified,  under  the  seal  of  the  court, 
to  the  Supreme  Court  at  their  next  session;  but  nothing  herein 
contained  shall  prevent  tlie  cause  from  proceeding  if,  in  the 
opinion  of  the  court,  further  proceedings  can  be  had  without 
predjudice  to  the  merits.  Imprisonment  shkll  not  be  allowed 
nor  punishment  inflicted  in  any  case  where  the  judges  of  such 
court  are  divided  in  opinion  upon  the  question  touching  the 
said  imprisonment  or  punishment  [See  i  607.] 
29  April,  1802,  c.  31, 8.6,  v.  2,  p.  159;  1  June,  1872.  c.  25,  s.  1,  v.  17,  p.  196. 

Seo.  652.    Division  of  opinion  in  civil  canses,  certifi* 

cate. — When  a  final  judgment  or  decree  is  entered  in  any  civil 
suit  or  proceeding  before  any  circuit  court  held  by  a  circuit 
justice  and  a  circuit  judge  or  a  district  judge,  or  by  a  circuit 
judge  and  a  district  judge,  in  the  trial  or  hearing  whereof  any 
question  has  occurred  upon  which  the  opinions  of  the  judges 
were  opposed,  the  point  upon  which  they  so  disagreed  shall, 
during  the  same  term,  be  stated  under  the  direction  of  the 
judges,  and  certified,  and  such  certificate  shall  be  entered  of 
record.  [See  $  698.] 
1  June,  1872,  c.  255,  b.  1,  v.  17,  p.  196;  29  April,  1802,  c.  Sf ,  s.  6,  v,  2.  p,  159. 

Criminal. — ^Where  there  is  a  division  in  opinion  the  point  upon  which 
the  difiference  occurs  must  be  distinctly  stated.  Where  there  was  a  demurrer 
to  an  indictment  it  is  not  sufficient  to  certify  that  the  court  was  divided  in 
their  opinion  whether  or  not  the  demurrer  should  be  sustained.  The  United 
States  V,  BriggSt  5  How.,  208;  Same  v,  Bailey,  9  Pet.,  272;  Adams  v,  Janes, 
12  Pet,  213;  WhiU  v.  Turk,  12  Pet.,  238;  Havermyer  p.  Iowa  County,  3 
Wall.,  294. 

But  the  whole  record  should  not  be  sent  up  to  the  Supreme  Court  even 
where  it  is  divided  into  points,  where  they  are  hypothetical.  Nesmiih  v. 
Sheldon,  6  How.,  41;  The  United  States  v.  Stone,  14  Pet.,  524;  Luther  v. 
Bardeti,  7  How.,  88;  Webster  v.  Cooper,  10  Id.,  54. 

The  Supreme  Court  can  acquire  no  jurisdiction  upon  a  certificate  of  a  di- 
vision of  opinion  on  questions  relating  to  mere  matters  of  pure  discretion  iu 
the  circuit  court,  as  upon  the  question  whether  a  new  trial  shall  be  granted. 
United  States  v.  Daniel,  6  Wh.,  542;  or  whether  a  plaintiff  in  qectment 
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shall  be  permitted  to  enlar^  the  term  in  the  demise.  Smith  v.  Vaughan,  10 
Pet.,  366;  or  any  question  in  equity  cases  relating  to  the  practice  in  the  cir- 
cuit court,  and  depending  upon  the  exercise  of  sound  discretion  in  the  ap- 
plication of  the  rules  which  regulate  the  course  of  equity  to  the  circumstances 
of  the  particular  dtuse.  Packer  v,  Nixon,  Id.,  410;  or,  on  amotion  to  quash 
an  indictment,  United  Staffs  r.  Rosenburgh,  7  Wall.,  580.  See,  also,  Davis 
V.  Braden,  10  Pet.,  288.  But  see  The  United  States  v.  The  City  of  Chicago, 
7  How.,  185,  where  there  is  a  very  material  right  involved .  The  court  will 
entertain  jurisdiction  when  in  deciding  a  matter  of  discretion  a  point  arises 
vrhich  is  very  material  and  involves  a  right.  A  question  of  mere  fact  cannot 
be  determined  by  the  Supreme  Court  on  a  certificate  of  division,  where  it  can 
only  be  determined  by  an  examination  of  the  evidence  in  the  record.  Brdbst 
V,  Brohst,  4  Wall.,  2;  and  it  willl  dismiss  such-a  case  for  want  of  jurisdic- 
tion. Daniels  v.  Railroad  Co.,  3  Wall.,  250.  And  where  the  Supreme  Court 
are  equally  divided  in  opinion,  on  a  certificate  of  division  from  the  circuit 
court,  the  case  will  be  remitted  to  the  court  below  for  such  action  as  it  may 
be  advised  to  take.    Hannauerv,  Woodruff,  10  Id.,  482. 

The  authority  of  the  Supreme  Court  to  act  upon  or  revise  t^e  proceedings 
of  a  circuit  court  in  a  case  brought  up  on  a  certificate  of  division  of  opinion 
is  strictly  confined  to  the  question  stated  in  the  certificate;  and  nothing  can 
come  before  the  Supreme  Court  except  such  single  and  definite  questions  as 
shall  actually  ariRC  and  become  the  subject  of  disagreement  in  the  court  be- 
low. Ward  V.  Chamberlain,  2  Blatch.,  430;  Ogle  v,  Lee,  2  Cr.,  33;  Perkins 
r.  Hart,  11  Wh.,  237;  Kennedy  v.  Georgia  State  Bank,  8  How.,  611.  See, 
also,  Wyman  v.  Southard,  10  Wh.,  21;  Saunders  v,  Gould,  4  Pet.,  392. 

Sec.  653.  Business  of  the  circuit  court  for  the  two 
districts  of  Missouri  transferred,  how. — The  circuit  court 
for  the  eastern  district  <5f  Missouri,  is  vested  with  full  and  com- 
plete jurisdiction  to  hear,  determine,  and  dispose  of,  according 
to  the  usual  course  of  judicial  proceedings,  all  suits,  causes, 
motions,  and  other  matters  which  were  pending  in  the  circuit 
court  of  the  United  States  in  and  for  the  districts  of  Missouri 
at  the  time  the  said  circuit  court  for  the  eastern  district  of 
Missouri  was  created,  on  the  eighth  day  of  June,  eighteen  hun- 
dred and  seventy-two,  and  also  all  other  matters  which  have 
since  arisen  that  pertain  to  said  suits  or  causes,  and  also  to 
make  all  orders  and  issue  of*  all  processes  which  said  circuit 
court  of  the  United  States  in  and  for  the  districts  of  Missouri 
might  have  done  if  it  had  not  ceased  to  exist;  and  said  circuit 
court  for  said  eastern  district  of  Missouri  is  vested  with  juris- 
diction and  authority  to  do  all  and  singular  that  may  in  the  due 

*  The  word  o/in  the  Roll  redandant. 
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coarse  of  judicial  proceedings  pertain  to  any  of  said  suits,  causes, 
unfinished  business  as  fully  as  the  said  circuit  court  in  and  for 
the  districts  of  Missouri  might  have  done  if  said  circuit  court 
had  not  ceased  to  exist.  v 

25  Feb.,  1873,  c.  200,  s.  1,  v.  17.  p.  476. 

Sec.  654.    Process  issued  oat  of  former  circuit  court 

for  Mii^souri. — Tlie  service  of  process,  mesne  or  final,  issued 
out  of  said  circuit  court  of  the  Uuitcd  States  in  and  for  the 
districts  of  Missouri,  which  service  was  had  after  the  eighth 
day  of  June,  eighteen  hundred  and  seventy-two,  and  all  levies, 
seizures,  and  sales  made  thereunder,  also  all  service,  seizures 
levies,  and  sales  made  under  any  process  which  issued  as  out  of 
said  court  'after  the  said  eighth  day  of  June,  eighteen  hundred 
and  seventy-two,  are  made  valid,  and  all  said  processes  are  to  be 
deemed  returnable  to  said  circuit  court  of  the  United  States 
in  and  for  the  eastern  district  of  Missouri  as  of  the  return  day 
thereof. 
25  Feb.,  1873,  c.  200,  s.  2,  v.  17,  p.  476. 

Seo.  655.  Transfer  ofcases  between  eastern  and  west- 
ern districts. — Either  of  the  circuit  courts  for  the  eastern 
and  for  the  western  district  of  Missouri  may  order  any  suit, 
cause,  or  other  matter  pending  therein,  and  commenced  prior 
to  the  creation  of  said  new  court,  to  be  transferred  for  trial  or 
determination  to  the  other  of  said  circuit  courts  when,  in  the 
opinion  of  the  court,  said  transfer  ought  to  be  made;  apd  the 
court  to  which  said  transfer  is  made  shall  have  as  full  authority 
and  jurisdiction  over  the  same  from  the  date  the  certified  trans- 
cript of  the  record  thereof  is  filed  as  if  the  same  had  been  orig- 
inally pending  therein. 

25  Feb.,  1873,  c.  200,  a.  3,  v.  17,  p.  476. 

Sec.  656.  Custody  of  books ,  papers,  etc.,  of  circuit 
court  of  Missouri. — That  the  clerk  of  the  circuit  court  for 
the  eastern  district  of  Missouri,  and  his  successors  in  office, 
shall  have  the  custody  of  all  records,  books,  papers,  and  prop- 
erty belonging  or  in  any  wise  appertaining  to  said  circuit 
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conrt  of  the  United  States  in  and  for  the  district  of  Missouri, 
and,  as  such  custodians  and  the  successors  of  the  clerk  of  said 
last-named  court,  they  are  hereby  invested  with  the  same  pow- 
ers and  authority  with  respect  thereto  as  the  clerk  thereof  had 
during  the  existence  of  said  last-named  circuit  court.  Said 
circuit  court  for  the  eastern  district  of  Missouri  is  hereby 
made  the  successor  of  said  circuit  court  of  the  United  States 
in  and  for  the  districts  of  Missouri  as  to  all  suits,  causes,  and 
unfinished  business  therein  or  in  any  wise  pertaining  thereto, 
except  as  hereinbefore  provided. 
25  Feb.,  1873,  c  200,  a.  4,  v.  17,  p.  476.  ^ 

Sec.  657.    Circuit  court  fop  southern  district  of  New 

York,  how  limited. — The  original  jurisdiction  of  the  circuit 
court  for  the  southern  district  of  New  York  shall  not  be  con- 
strued to  extend  to  causes  of  action  arising  within  the  north- 
em  district  of  said  State. 
3.  April,  1818,  c.  32,  s.  6,  v.  3,  p.  415. 

Under  the  act  of  April  3, 1818,  section  6,  reproduced  by  this  section,  it  was 
held  that  the  provision  did  not  exclude  from  the  jurisdiction  .of  the  circuit 
court  for  the  southern  district  of  New  York,  causes  of  action  arising  out  of 
the  State  of  New  York.     Wheeler  v.  McCormick,  8  Blatch.,  267  (1871). 

ACT  OF  MABCH  3, 1875.— An  Act  to  determine  the  jurisdiction  of 
circuit  courts  of  the  United  States,  and  to  regulate  the  removal  of  causes 
from  State  courts,  and  for  other  purposes. 

Sso.  1.  Original,  concurreut  and  appellate  juris- 
diction.— Be  it  enacted  by  the  Senate  amd  House  of  Repre* 
sentatives  of  the  United  States  in  Congress  assetnbled:  That 
the  circuit  courts  of  the  United  States  shall  have  original  cog- 
nizance, concurrent  with  the  courts  of  the  several  States,  of  all 
suits  of  a  civil  nature  at  common  law  or  in  equity,  where  the 
matter  in  dispute  exceeds,  exclusive  of  costs,  the  sum  or  value 
of  five  hundred  dollars,  and  arising  under  the  Constitution  or 
laws  of  the  United  States,  or  treaties  made,  or  which  shall  be 
made,  under  their  authority,  or  in  which  the  United  States  are 
plaintiffs  or  petitioners,  or  in  which  there  shall  be  a  contro- 
versy between*  citizens  of  diflferent  States,  or  a  controversy  be- 
10 
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tween  citizens  of  the  same  State  claiming  lands  under  grants  of 
difterent  States,  or  a  controversy  between  citizens  of  a  State  and 
foreign  States,  citizens,  or  subjects;  and  shall  have  exclusive 
cognizance  of  all  crimes  and  offenses  cognizable  under  the 
authority  of  the  United  States^  except  as  otherwise  provided  by 
law,  and  concurrent  jurisdiction  with  the  district  courts  of  the 
crimes  and  offenses  cognizable  therein.  But  no  person  shall 
be  arrested  in  one  district  for  trial  in  another  in  any  civil  ac- 
tion before  a  circuit  or  district  court.  And  no  civil  suit  shall 
be  brought  before  either  of  said  courts  against  any  person  by 
any  priginal  process  or  proceeding  in  any  other  district  than 
that  whereof  he  is  an  inhabitant,  or  in  which  he  shall  be  foiind 
at  the  time  of  serving  such  process  or  commencing  such  pro- 
ceedings, except  as  hereinafter  provided;  nor  shall  any  circuit 
or  district  court  have  cognizance  of  any  suit  founded  on  con- 
tract in  favor  of  an  assignee,  unless  a  suit  might  have  been  pros- 
ecuted in  such  court  to  recover  thereon  if  no  assignment  had 
been  made,  except  in  cases  of  promissory  notes  negotiable  by 
the  law  merchant  and  bills  of  exchange.  And  the  circuit  courts 
shall  also  have  appellate  jurisdiction  from  the  district  courts 
under  the  regulations  and  restrictions  prescribed  by  law. 

The  Constitntion,  and  seotionB  one  and  two  of  this  act,  are 
correlated. — It  is  manifeet  from  tbe  similar  phraseolo^  of  tbe  first  and 
second  sections  of  the  act  of  1875,  in  reference  to  jurisdiction  of  the  drcoit 
courts,  that  many  of  the  antborities  construing'  either  of  these  sections,  in  this 
respect,  would  be  equally  applicable  to  the  other.  These  sections  follow  the 
ianguafpR  of  the  Constitution,  and  their  provisions  are  correlated.  If,  by  rea- 
son of  citizenship,  the  circuit  court  may  take  orij^al  cognizance  of  a  case,  for 
the  same  reason  may  a  cause  be  removed  from  th^  State  to  the  circuit  court. 
In  one  case,  only,  the  jurisdiction  of  the  circuit  court  in  appeal  cases  seems 
to  be  enlarged,  namely,  in  case  of  suit  founded  on  contract,  brought  in  the 
State  Court  by  the  assignee  of  such  contract.  Such  a  suit  may  be  there 
brought  without  regard  to  the  citizenship  of  the  parties,  and  removed  to  the 
circuit  court  if  it  be  made  to  appear  that  the  real  parties  in  inteiest  are  citi- 
zens of  different  States,  and  the  circuit  court  would  have  jurisdiction  of  B&ch 
a  suit  so  far  as  citizenship  is  concerned.  But,  if  the  suit  had  been  brought 
originally  in  a  circuit  court  of  the  United  States,  it  would  be  necessary  fur- 
ther to  show  the  proper  citii^nahip  of  the  assignor  of  the  contmct.  The  ex- 
ception in  section  one,  relating  to  assigned  contracts  is,  '*nor  shall  any 
circuit  or  district  court  have  cognizance  oi  any  suit  founded  on  contract  in 
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fittvoT  of  an  assigiMe,  nnless  a  suit  migrbt  have  been  prosecnted  in  such  court 
to  recover  thereon  if  no  assigament  had  been  made/*  *  *  *  it  would 
have  made  theae  sections  more  conflistent  and  harmonious  if  this  provision 
had  also  been  incorporated  into  the  second  section. 

Constxaction  of  the  first  section  by  the  Sapreme  Court.— In 
eonstming  the  first  section  of  this  act,  Mr.  Chief  Justice  Waits,  in  The  Pa- 
cific Railroad  v.  Ketchumy  101 II.  S.,  298,  observes:  **The  same  general 
language  is  used  in  the  second  section  of  the  same  act  in  respect  to  the 
removal  of  suits  from  the  State  courts,  and  in  Removal  Cases  (100  U.  8., 
457),  we  held  it  to  mean  that  when  the  controversey  about  which  the  suit 
was  brought  was  between  citizens  of  different  States,  the  courts  of  the  United 
States  might  take  jurisdiction  without  regard  to  the  position  the  parties 
occupied  in  the  pleadings  as  plaintiffs  or  defendants.  For  the  purposes  of 
jurisdiction,  the  court  had  power  to  ascertain  the  real  matter  in  dispute,  and 
arrange  the  parties  on  one  side  or  the  other  of  that  dispute.  If  in  such  ar- 
rangement it  appeared  that  those  on  one  side  were  all  citizens  of  different 
States  from  those  on  the  other,  jurisdiction  might  be  entertained  and  the 
cause  proceeded  with.  That  ruling,  we  think,  applies  as  well  to  the  first 
section  as  to  the  second.** 

Bat  an  omission  to  aver  sufficiently  that  the  defendant  is  a  citizen  of  a  diff- 
erent State  from  that  of  the  plaintiff,  is  amendable.  Kelsey  v,  Pennsylva- 
nia R.  Co.,  14  Blatch.,  89. 

Under  this  section  of  the  act  it  has  been  held  that  the  circuit  courts  have 
jurisdiction  of  a  bill  to  foreclose  a  mortgage  given  to  secure  certain  notes  of 
the  mortgagor,  which  notes  and  mortgage  were  sold  and  transferred  by  the 
payees  and  mortgagees  named  therein,  and  by  written  assignment  and  de- 
livery came  to  the  hands  of  the  complainant,  complainant  being  a  non-res- 
ident, and  the  maker  a  citizen  of  the  State,  although  the  assignor  could  not, 
by  reason  of  his  citizenship,  have  brought  the  suit.  Seckel  v.  Bachhaus, 
7  Biss.,  354.  In  this  case  no  question  seems  to  have  been  raised  in  relation 
to  the  negotiability  of  the  notes,  although  the  decision  involved  a  construc- 
tion of  the  act  of  1875. 

But  the  statutes  of  a  State  may  enter  into  and  become  a  part  of  a  note. 
Thus,  the  statutes  of  Indiana  make  all  promissory  notes  negotiable  so  far 
as  to  vest  the  property  in  each  indorsee,  successively;  but  unless  the  note 
is  made  payable  to  order  or  bearer  at  a  particular  bank,  whatever  equity  the 
maker  was  entitled  to  against  the  payee,  he  may  assert  it  against  the  indor- 
see. Under  such  a  statute  it  was  held  that  the  United  States  courts  in  the 
State  had  no  jurisdiction  of  an  action  by  a  non-resident  assignee  of  a  note, 
not  made  payable  at  a  bank,  against  the  resident  maker  and  assignee  of  the 
same,  under  the  act  of  1875.    Oregg  v,  Weston,  7  Biss.,  360. 

Where  both  parties  were  aliens.— It  was  frequentiy  decided,  that, 
under  the  Constitution  of  the  United  States,  when  both  plain  tiff  and  defend- 
ant were  aliens,  a  suit  in  the  federal  courts  could  not  be  maintained.  And 
these  decisions  rested  upon  the  constitutional  limitation.  MontaUt  v,  Mur- 
ray, 4  Cr.;  46;  Mossman  r.  Higginson,  4  Dal.,  12;  Piquignot  r.  The  Penn- 
sylvania R,  Co.,  16  How.,  104;  Hinckley  v.  Byrne,  1  Deady,  224.  And  the 
law  in  this  respect  is  not  changed  by  the  act  of  1875. 
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Where  the  State  is  plaintiff  against  its  oitiEens.— The  circuit 
courts  of  the  United  States  have  not  jurisdiction  of  a  case,  either  at  law  or 
in  equity,  in  which  a  State  is  a  plaintiff  against  its  own  citizens,  as  the  Consti- 
tution of  the  United  States  does  not  confer  jurisdiction  in  such  a  case,  nor 
any  act  of  Congress.  State  of  North  Carolina  v.  Dewey,  1  Hughes,  133; 
Galev.  Bdbcock,  4  Wash.,  C.  C,  1199;  Osborne  v.  The  United  States  Bank, 
9  Wh.,  788.  See,  also,  Cohen  v.  Virginia,  6  Wh.,  392;  Martin  v.  Hunter, 
1  Wh.,  237. 

But  where  the  case  affects  the  property  of  the  State  in  the  hands  of  its 
officers  or  agents  as  trustees,  if  the  property  or  agent  is  within  the  jurisdiction 
of  the  court,  it  will  take  cognizance  of  ihe  case  without  requiring  the  State 
to  be  a  party.  Swazey  v.  North  Carolina  B,  Co,,  1  Hughes,  17;  Osborne  v. 
The  United  Stales  Bank,  supra. 

Nominal  and  formal  parties.-—"  Where  the  real  and  only  contro- 
versey  is  between  citizens  of  different  States,  or  an  alien  and  a  citizen,  and 
the  plaintiff  is  by  some  positive  rule  of  law  compelled  to  use  the  name  of 
anoUier  to  perform  merely  a  ministerial  act,  who  has  not,  nor  ever  had  any 
interest  in  or  control  over  it,  the  courts  of  the  United  States  will  not  consider 
any  others  as  parties  to  the  suit  than  the  persons  between  whom  the  litigation 
before  them  exists.'*  Mr.  Justice  Clifford  in  Walden  v.  Skinner,  101 U.  S., 
577,  citing,  McNutt  v.  Bland,  2  How.,  ^,15;  Browne  v.  Strode,  5  Cr.,  303; 
Coal  Company  v,  Blatchford,  U  Wall.,  172,  177;  Wormley  v,  Wormley,  8 
Wh.,  451. 

Formal  parties  do  not  oust  the  jurisdiction  of  the  court,  even  if  they  are 
without  the  requisite  citizenship,  where  it  appears  that  the  real  controversey 
is  between  citizens  of  different  States.  Mr.  Justice  Miller,  in  Afxipahoe 
County  V.  Kansas  Pacific  B.  Co,,  4  Dill.,  277;  Herveyv,  The  Illinois  Mid, 
R,  Co.,  7  Biss.,  103. 

Who  are  citizens.— Where  an  individual  has  resided  in  a  State  for  a 
considerable  time,  being  engaged  in  the  prosecution  of  business,  he  may 
well  be  presumed  to  be  a  citizen  of  such  State,  unless  the  contrary  appears. 
On  a  removal  of  a  person  from  one  State  to  another  citizenship  may  depend 
upon  the  intention  of  a  person.  The  exercise  of  a  right  of  suffrage  would 
ordinarily  be  conclusive  upon  the  subject;  but  acquiring  a  right  of  suffrage 
accompanied  by  acts  which  show  a  permanent  location,  may  be  sufficient. 
Shelton  v.  Tiffin,  6  How.,  163.  A  free  negro 'of  the  African  race,  whose  an- 
cestors were  brought  to  this  country  and  sold  as  riaves,  was  held  not  to  be  a 
citizen.    Dred  Scott  v^  Sanford,  19  How.,  393  (1856). 

Citisenship  of  corporation8.—It  was  formerly  held  that  a  citizen  of 
one  State  could  not  sue  a  corporation  in  the  circuit  court  of  the  United  States 
in  another  State  unless  all  the  members  of  the  corporation  were  citizens  of 
the  State  in  which  the  suit  was  brought,  as  a  corporation  was  not  a  citizen. 
Bank  of  United  States  v,  Deveaux,  5  Cr.,  84  (1809);  Commercial  Bank  v,  Slo- 
comb,  14  Pet.,  60  (1840);  IVard  v.  Arredondo,  1  Paine,  410.  But  this  doc- 
trine has  been  overthrown  and  the  above  authorities  overruled  by  numerous 
recent  decisions,  holding  that  a  corporation  is  a  citizen  within  the  meaning 
of  the  Constitution  and  the  judiciary  acts,  so  far  as  jurisdiction  of  the  federal 
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courts  is  concerned;  and  that  a  suit  brought  by  a  citizen  of  one  State  aj^fainst 
a  corporation  in  its  corporate  namo  in  the  State  of  its  locality,  and  by  which 
it  was  created,  is  a  suit  between  citizens  of  different  States.  LouisvilU  R. 
Co.  V,  Let8(m,  1  How.,  497  (1844);  Marshal  v.  Baltimore,  etc.,  R.  Co,,  16  Id., 
314;  Covington,  etc.,  Co,  v.  Shepherd,  20  Id.,  232;  Railroad  Co.  v.  Harris, 
12  Wall.,  65;  Railroad  Co.  v.  Whitton,  13  WaU.,  270. 

The  burden  of  proof  of  citizenship.— Where  a  suit  against  a  cor- 
poration was  removed  from  a  State  court  to  the  circuit  court  of  the  United 
States,  on  the  ground  that  it  was  a  controversy  between  citizens  of  different 
States,  the  plaintiff  being  a  citizen  of  the  State  where  the  suit  was  brought, 
and  a  motion  was  made  to  remand  the  cause,  it  was  held  that  the  burden  of 
proof  was  on  the  corporation,  to  show  that  it  was  not  a  citizen  of  the  same 
State  with  the  plaintiff;  and  that  it  is  incumbent  upon  suitors  who  invoke 
the  jurisdiction  of  the  courts  of  the  United  States  to  bring  themsQjves  clearly 
within  their  jurisdiction.  Copeland  v.  The  Memphis  t^  Charleston  R.  Co., 
3  Woods,  C.  C,  651  (1878). 

A  corporation  that  has  appeared  and  answered  generally  in  an  action  can- 
not afterward  insist  that  the  court  never  acquired  jurisdiction  over  it,  be- 
cause process  was  not  served  upon  it  in  the  district  of  which  it  was  a  citizen 
at  the  time  of  service.    Kelsey  v.  Pennsylvania  R.  Co.,  14  B latch.,  89. 

The  circuit  court  canj^t  be  ousted  of  jurisdiction  by  a  stipulation  of  a  for- 
eign insurance  company,  that  process  issued  in  any  suit  brought  in  any  court 
of  the  State,  may  be  served  on  its  agent,  with  like  effect  as  service  actually 
made  on  the  company  within  the  State.  Ex  parte  ScholUhbarger,  96  U .  S., 
369. 

Who  are  not  citizens. — A  citizen  of  the  District  of  Columbia  is  not  a 
citizen  of  a  State,  within  the  meaning  of  the  law  of  the  United  States  relat- 
ing to  the  jurisdiction  of  the  courts  of  the  United  States,  and  cannot  main- 
tain an  action  against  a  citizen  of  a  State  in  a  circuit  court  of  a  State,  where 
jurisdiction  depends  upon  citizenship.  Hepburn  v.  Ellzey,  2  Cr.,  445; 
Barney  v.  Baltimore  City,  6  Wall.,  280.  But  see  Sere  v.  Pitot,  6  Cr.,  332; 
Railroad  Co.  V.  Harris,  12  Wall.,  85. 

Nor  can  a  citizen  of  a  Territory,  under  like  circumstances,  sue  a  citizen  of 
a  State  in  the  federal  courts.  Corporation  of  N.  0.  v.  Winter,  1  Pet.,  91. 
See,  also,  Wescott  v.  Fairfield,  1  Pet.,  C.  C,  45. 

And  where  the  plaintiff  was  a  native  of  New  York,  but  had  resided  in 
Canada,  and  had  been  in  business  there  thirty  years  before  bringing  his 
suit,  and  resided  there  when  he  brought  suit,  and  had  taken  an  oath  of  alle- 
giance to  the  Queen  of  Great  Britain,  and  the  defendant  was  a  citizen  of 
Canada  and  a  subject  of  the  queen  of  Great  Britain,  it  was  held  that  a  cir- 
cuit court  in  New  York  had  no  jurisdiction  of  the  case,  as  the  plaintiff  was 
not  a  citizen  of  the  State.    Prentiss  v.  Brennan,  2  Blatch.,  C.  C.,  162. 

In  case  of  the  alienage  of  one  party,  the  other  must  be  a  oit- 
isen. — Under  the  judiciary  act  of  1789,  construed  in  connection  with  the 
Constitution  of  the  United  States,  it  has  been  held  that  it  was  not  sufficient 
to  give  jurisdiction  of  a  suit  to  a  circuit  court,  that  one  of  the  parties  to  it 
was  an  atien;  that  in  order  to  give  jurisdiction  in  such  a  case,  one  party 
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must  be  a  dtizen  of  the  State;  and  that  this  fact  should  appear  upon  the 
record.  It  must  be  averred.  MotUaletv.  Mwrray^  4  Or.,  46;  Prentiss  v, 
Brennan,  2  Blatch.,  0.  C,  162;  Bateau  v.  Bernard,  3  Id.,  244;  Daniel  v. 
Ticentyman,  2  Pet.,  136. 

But  it  is  not  sufficient  to  give  jurisdiction  to  allege  that  one  party  is  an 
alien,  but  there  must  be  a  further  allegation  that  he  is  a  subject  or  citizen  of 
some  one  foreign  State.  Wilson  v.  The  City  Bank,  3  Sum.,  422;  Picquet  v. 
Swan,  5  Mason,  54;  BirihepiU  v.  Bank  of  Georgia,  1  Peters,  234. 

And  where  the  plaintiffs  were  aliens,  but  residents  of  the  State  of  Louisi- 
ana at  the  time  of  the  execution  of  the  note  sued  on,  and  at  the  time  of  the 
commencement  of  the  suit  having  a  commercial  house  there,  and  the  defend- 
ants were  citizens  of  the  same  State,  the  residence  of  the  plaintiffs  within  the 
State  was  held  to  constitute  no  objection  to  the  jurisdiction  of  the  federal 
Court.    Breedlove  v.  Nicolet,  7  Pet.,  413;  Jones  v,  McMasterB,  20  How.,  8. 

A  process  of  foreign  attachment  cannot  be  properly  issued  by  the  circuit 
courts  of  the  United  States,  when  the  defendant  is  domiciled  abroad,  or,  not 
found  within  the  district  where  the  process  issues.  Toland  v.  Sprague,  12 
Pet.,  300.  But  it  was  held  in  Grace  v.  Palmer,  .8  Wh..  699,  that  it  was  not 
necessary  to  aver  on  the  record  that  the  defendant  was  an  inhabitant  of  the 
district  or  found  therein.  Nor  is  it  necessary  that  a  citizen  removing  from  a 
Territory  or  State  into  another,  should  acquire  all  y^e  rights  of  a  citizen  of 
the  State  into  which  he  removes;  it  is  sufficient  if  he  acquire  a  domicil  there. 
Catlettv,  Pacific  Ins.  Co.,  1  Paine,  594. 

The  residence  of  the  alien  .within  the  State  constitutes  no  objection  to  the 
]uri8diction,  and  he  may  sue  or  be  sued  where  the  other  is  a  resident  of  the 
State.  Breedlove  v.  Nicolet,  7  Pet.,  413;  Weems  v.  George,  13  How.,  190; 
Bonaparte  v.  The  Camden  db  Amboy  R.  Co,,  1  Bald.,  C.  C,  205.  And  an 
alien  legatee  or  administrator  may  sue  an  executor  who  is  a  citizen  of  the 
State  where  suit  is  brought,  although  the  testators  were  both  citizens  of  the 
same  State.    Chappedelaine  v.  Dechenaux,  4  Cr.,  306. 

[The  law  in  respect  to  aliens  has  not  been  materially  changed  by  the  act 
of  1875,  which  provides,  as  will  be  observed,  that  the  circuit  courts  shall  have 
jurisdiction  of  all  controversies  ''between  citizens  of  a  State  and  foreign 
States,  citizens  or  subjects.'*  The  clause  of  this  subdivision  of  section  1,  re- 
lating to  arrest,  and  the  place  of  bring^g  suit,  and  the  provisions  of  subdi- 
vision 8  of  said  section  are  substantially  the  provisions  of  §  §  738  and  739  of 
the  Revised  Statutes,  and  the  latter  may,  perhaps,  be  treated  as  repealed  by 
implication.    See  post,  §  §  738  and  739.J 

Where  there  are  several  parties  to  an  agreement,  part  of 
whom  are  made  parties. — Where  four  parties  to  a  compromise  agree- 
ment resided  in  Louisana,  and  two  parties  to  said  agreement  resided  in  Mis- 
sissippi, and  a  suit  in  equity  was  brought  in  the  circuit  court  of  the  former 
State  against  the  two  citizens  of  the  latter,  to  set  aside  said  agreement,  the 
court  held  the  residents  of  the  State  of  Louisiana  necessary  parties;  that  the 
contracts  could  not  be  rescinded  as  to  the  two  parties;  that  they  could  not  be 
compelled,  by  cross  bill,  to  make  the  Louisiana  parties,  said  parties  defend- 
ant; and  that  parties  in  Louisiana  could  not  be  forced  into  court  in  this  way. 
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Sliields  9.  Barroid,  17  Howi,  130;  Morgan's  Heirs  v.  Morgan^  2  Wb.,  290, 
Mallow  V.  Hinde,  12  Id.,  198. 

Whei^e  a  party  defendant  appears  withoul^  objeotion«~ Where 
the  defendant  appears  without  objection,  it  is  an  admission  of  the  regn^arity 
of  service;  and  it  is  not  necessary  to  aver  on  the  record  that  the  defendant 
in  the  circnit  or  district  court  was  an  inhabitant  of  the  district  or  found 
therein.    Grade  v.  Palmes-,  8  Wh.,  605;  Pollard  r.  PiekeU^  4  Cr.,  421. 

Jurisdiction  to  stay  proceedings  at  law.— The  circuit  court  has 
jurisdiction  of  a  suit  in  equity  to  stay  proceedings  upon  a  judgment  at  law 
between  the  same  parties  obtained  in  the  same  court,  although  the  subpoena 
was  served  upon  defendant  out  of  the  district  in  which  the  suit  was  brought. 
Logan  v.  Patrick,  5  Cr.,  288  (1809). 

Gitiaenship  of  a  defendant— inhabitancy.— Where  the  defendant 
is  a  citizen  of  the  United  States,  but  a  resident  of  a  foreign  country,  and 
not  having  any  inhabitancy  in  any  State  of  the  Union,  the  circuit  courts  of 
the  United  States  have  no  jurisdiction  over  him,  in  a  suit  brought  by  an 
alien  against  him,  although  he  has  property  within  the  district  which  may 
be  attached.    Picquet  v.  Swan,  5  Mason,  35.  ' 

In  case  of  foreign  attachment.— Foreign  attachment  will  not  confer 
jurisdiction  where  the  defendant  is  not  an  inhabitant  of,  or  served  with 
original  process  within  the  district..  Hollingeworth  v.  Adams ,  2  Dall.,  396; 
Pallard  v.  Dwight,  4  Cr.,  421;  Fisher  v.  Cousequa,  2  Wash.,  C.  C.  382. 

Service  must  be  personal  imless  waiyed.- The  clause  of  the  sec- 
tion prohibiting  the  bringing  of  suits  against  any  person  in  the  circuit  or 
district  courts  **  in  any  other  district  than  that  whereof  he  is  an  inhabitant, 
or  in  which  he  shall  be  found  at  the  time  of  service  of  such  process,'*  etc., 
means  that  no  judgment  can  be  rendered  by  these  courts  against  any 
defendant  who  has  not  been  served  with  process  issued  against  his  person  in 
the  manner  pointed  out,  unless  he  waives  the  necessity  of  such  service  by 
entering  an  appearance  to  the  suit.  Levy  v,  Fitzpatrick,  15  Pet.,  167; 
Loland  v.  Spragtie,  12  Id.,  300;  Harrison  v.  Rowan,  1  Pet.,  C.  C,  489. 

Exception  in  case  of  assignees.— The  provision  of  the  judiciary 
act  (1789),  that  the  circuit  court  shall  not  '*have  cognizance  of  any  suit 
[the  act  of  1875  reads,  '*  founded  on  contract  in  favor  of  an  assignee/'  etc] 
to  recover  the  contents  of  any  promissory  note  or  other  chose  in  action  in 
favor  of  an  assignee,  unless  the  suit  might  have  been  prosecuted  in  such 
court  to  recover  the  said  contents  if  tio  assignment  had  been  made  [the  act 
of  1875  reads:  "  except  in  cases  of  promissory  notes  negotiable  by  the  law 
merchant,  and  bills  of  ezdiange'']  except  in  cases  of  foreign  bills  of 
exchange,*'  applies  only  to  rights  of  action  (that  is  choses  in  action) 
founded  on  contracts  which  contain  within  themselves  some  promise  to  be 
fulfilled  or  duty  to  be  performed,  and  not  to  mere  naked  rights  of  action 
founded  on  some  wrongful  act,  or  some  neglect  of  duty  to  which  the  law 
attaches  damages,  and  the  provision  cannot  be  considered  as  applying  t>o 
cases  transferred  from  the  State  to  the  circui^courts.  Bushnell  v,  Kennedy, 
9  Wall.,  387.     See  also.  City  of  Lexington  v.  Butler,  14  Id.,  282,  where  it 
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was  also  held,  that  the  exception  in  the  statute  has  no  application  to  munici- 
pal bonds  nor  the  coupons  attached,  where  they  are  payable  to  bearer  or  are 
indorsed  to  bearer  as  they  pass  from  one  holder  to  another  by  delivery  and 
without  formal  assignment. 

Where  a  note  is  payaUe  to  a  particular  individual  or  to  bearer  the  holder 
may  maintain  a  suit  on  it  in  the  circuit  court  without  any  allegation  of  the 
citizenship  of  the  original  payees  if  it  is  averred  that  the  holder  is  a  citizen 
of  another  State  and  the  maker  is  a  resident  of  the  State  whero  suit  is 
brought.  Ballard  v.  Bell,  1  Mason,  259;  Bank  of  Kentucky  v.  Wister,  2 
Pet.,  321  (1829).  So  in  case  of  an  assignment  by  will  the  representative  of 
the  decedent  need  not  aver  the  citizenship  of  the  original  payee  or  maker. 
Chappedeloine  v.  Dechenaux,  4  Cr.,  306. 

Under  the  act  of  1875,  circuit  courts  have  jurisdiction  of  a  bill  to  fore- 
close a  mortgage  in  behalf  of  a  non-resident  plaintiff  and  assignee,  although 
the  assignor  could  not,  by  reason  of  citizenship,  have  filed  the  bill.  Seckel  v, 
Backhaus,  7  Biss.,  354. 

In  Barney  v.  Globe  Bank,  5  Blatch.,  C.  C,  107,  the  suit  was  to  recover  dam- 
ages from  a  corporation  for  its  breach  of  an  implied  contract  in  neglecting 
to  protest  and  give  notice  in  regard  to  certain  drafts  forwarded  to  it  by  a 
conrespondent  bank,  and  the  suit  was  brought  by  the  assignee  of  the  chose 
in  action.  The  court  decided  that  as  the  suit  was  to  recover  damages  for 
the  failure  of  the  defendants  to  take  proper  steps  to  preserve  the  value  of 
commercial  paper,  it  was  not  a  suit  for  the  purpose  of  recovering  **  the 
contents  of  a  promissory  note  or  other  chose  in  action,**  and  therefore  was 
not  within  the  prohibition  of  the  statute.  See,  also,  Deshler  v.  Dodge,  16 
How.,  622. 

It  was  also  held  that,  uxider  the  eleventh  section  of  the  judiciary  act,  the 
assignee  of  a  chose  in  action  could  sue  in  a  federal  court  if  the  assignor  might, 
at  the  time  suit  was  brought,  have  there  prosecuted  the  suit  as  if  no  assign- 
ment had  been  made;  and  this,  although  the  assignor  was,  at  the  time  of  the 
assignment,  a  citizen  of  the  same  State  with  the  maker.  IVhiU  v.  Leahy, 
3  Dm.,  C.  C,  378. 

A  citizen  of  New  York  recovered  a  judgment  against  a  citizen  of  Penn- 
sylvania, in  a  court  of  that  State,  which  the  plaintiff  assigned  to  a  citizen 
of  that  State,  whose  executors  assigned  it  to  the  complainant,  who  was  an 
alien;  it  was  held  that  he  could  sustain  a  bill  in  equity  in  the  circuit  court  to 
enforce  the  judgment,  notwithstanding  the  intermediate  assignment  to  a 
citizen  of  Pennsylvania.  Wilson  v.  Fisher* 8  Executors,  1  Bald.,  C.  C,  133 
(1830).    See,  also,  L^ne  v,  Lotcry,  14  Pet.,  293  (1840). 

But  where  a  suit  was  brought  on  a  non-negotiable  note  by  the  assignee, 
where  the  maker,  payee  and  indorsee  were  residents  of  the  same  State,  it 
was  held  that  the  circuit  court  where  the  suit  was  brought  had  no  jurisdic- 
tion.   Shuford  V,  Cain,  1  Abb.,  U.  S.,  C.  C,  302. 

The  assignee  of  a  mere  chose  in  action  must  show  affirmatively  that  the  ob- 
lig(3e  of  a  note  could  have  maintamed  suit.  Bradle*/  v.  Rhines,  8  Wall.,  393. 

The  assignee  of  a  promissory  note  (being  otherwise  competent)  may  main- 
tain an  action  upon  it  if  the  assignor  might  have  done  so  at  the  time  of  the 
commencement  of  the  suit    And  it  is  not  necessary  that  it  should  appear 
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that  the  assignor  could  have  brought  suit  upon  it  before  ihe  assignment.  A 
payee,  a  resident  of  the  same  State  with  the  maker  at  the  time  the  note  was 
given,  but  having  since  become  a  citizen  of  anotfier  State,  may  maintain  an 
action  on  the  note  in  the  circuit  court.  Chamberlain  v,  Eckert,  2  Biss.,  126; 
Thaxter  v.  Hatch,  6  McLean,  68  (1869).  See,  also,  Kirkman  v.  Hamilton, 
6  Pet.,  20. 

A  circuit  court  has  jurisdiction,  so  far  as  residence  is  concerned,  of  a  suit 
brought  by  the  indorsee  of  a  promissory  note,  who  is  a  citizen  of  one  State, 
against  the  indorser,  who  is  a  citizen  of  another  State,  whether  a  suit  could 
be  brought  against  the  maker  or  not.  Young  v,  Bryan,  6  Wh.^  146;  Evans 
V.  Gee,  11  Pet.,  80;  Coffee  v.  Planter's  Bank,  13  How.,  183;  Mollan  v.  Tor- 
rence,  9  Wh.,  637. 

And  the  same  doctrine  is  held  in  case  of  a  suit  by  the  indorsee  of  an  in- 
land bill  of  exchange  against  the  indorser.  Evans  v.  Gee,  11  Pet.,  80 
^837). 

The  provisions  of  the  act  of  March  3, 1875,  it  will  be  observed,  contain 
the  general  provision  of  the  Revision  of  1874,  against  an  assignee  of  a  con- 
tract, but  excepts  *' promissory  notes  negotiable  by  the  law  merchant  and 
bills  of  exchange.** 

Assignees  in  bankruptcy  or  in  case  of  insolvency.— The  circuit 
court  of  the  United  States  has  jurisdiction  of  a  common  law  or  equity  action 
brought  by  an  assignee  iu  bankruptcy,  appointed  in  another  district  where 
such  assignee  is  a  citizen  of  another  State,  and  the  defendant  is  a  citizen  of 
the  State  where  the  action  is  brought,  and  the  amount  in  dispute  exceeds  the 
sum  of  $500.    Payston  v.  Dietz,  2  Dill.,  G.  C,  504. 

The  circuit  court  has  also  jurisdiction,  concurrent  with  the  district  court, 
of  all  actions  by  an  assignee  against  persons  claiming  an  adverse  interest  in 
the  estate  of  the  bankrupt.    Hallaek  v.  Tritch,  17  Bank,  Reg.,  293. 

But  in  Sere  v.  Pilot,  6  Cranch,  332,  it  was  held  that  a  general  assignee  of 
the  efiPects  of  an  insolvent  could  not  sue  in  the  circuit  court  unless  the  insol- 
vent might  himself  sue.  A  general  assignee  of  an  insolvent  is  an  assignee 
within  the  meaning  of  th^  judiciary  act  of  1789,  and  he  cannot  sue  if  his 
assignor  could  not  have  sued  in  the  circuit  courts.  Bradford  v,  Jenks,  2 
McLean,  130;  1  Bald.,  136. 

Suits  on  railroad  bonds  and  coupons.-A  bond  under  seal,  with  cou- 
pons attached,  executed  by  a  city  to  a  railroad  company,  both  corporations 
being  created  by  and  located  in  the  same  State,  which  bond  is  transferred  by 
indorsement  to  bearer,  cannot  be  sued  upon  in  the  circuit  court,  for  the  re- 
covery of  their  contents  by  the  assignee,  as  the  court  would  have  no  cogniz- 
ance of  a  suit  by  the  payee  or  original  holder.  Clark  v.  City  of  Janesville, 
1  Biss.,  C.  C,  98;  Sheldon  v.  Sill,  8  How.,  441;  Deshler  r.  Dodge,  16  How., 
622;  Gibson  v.  Chew,  16  Pet.,  315;  Dromgoole  v.  Farmers'  and  Merchants' 
Bank,2Uow.,  241;  Thomson  v,  Lee  County,  3 Wall.,  327. 

But  jurisdiction  attaches  on  the  transfer  of  such  a  cause  from  a  State  court 
under  the  act  of  March  2, 1867,  now  §  639,  subdivision  8  of  the  Revised  Stat- 
utes. City  of  Lexington  v,  Butler,  14  Wall.,  283.  And  the  same  ruling 
would  undoubtedly  be  made  under  the  act  of  March  3, 1875,  as  these  would 
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not  be  comprehended  within  the  exception  in  the  first  section,  ''of  promis* 
8017  notes  negotiable  by  the  law  merchant  and  bills  of  exchange.'* 

The  holder  of  a  note  payable  to  bearer.— The  delivery  of  a  note 
payable  to  bearer,  without  a  written  indorsement  or  assignment  of  the  same, 
does  not  constitute  the  holder  and  owner  of  the  same  an  assignee  within  the 
meaning  of  the  judiciary  acts,  and  consequently  he,  if  a  citizen  of  another 
State,  may  muntain  an  action  on  the  note  in  the  circuit  court  of  the  State 
where  the  maker  resides.  Smith  v,  Clapp,  15  Pet.,  125;  Bank  of  Kentucky 
V,  Wistar,  2  Id.,  315;  Bonnaface  v.  Williama,  8  How.,  574;  White  v.  The 
Vt.  dt  Mass.  R,  Co.,  21  Id.,  575;  Halsted  v.  Lyon,  2  McLean,  C.  C,  226; 
Sachett  v.  Davis,  3  Id.,  101  (1842). 

Where  the  court  will  take  cognisance  without  regard  to  citi- 
senship. — ^And  in  cases  where  the  court  has  acquired  original  jurisdiction 
solely  by  reason  of  the  citizenship  of  the  parties  it  will  sometimes  retain  it, 
as  to  third  parties,  without  regard  to  their  citizenship;  as,  where  their  inter- 
est has  become  complicated  by  the  litigation,  either  as  to  the  origal  judg- 
ment, or  as  to  any  property  in  the  custody  of  the  court,  or  any  abuse  or  mis- 
application of  its  process.  In  such  cases  it  will,  to  prevent  a  failure  of  justice, 
give  such  parties  a  hearing  without  regard  to  their  citizenship.  Cornwell  v. 
White  Water  etc.  Co.,  4  Bias.,  G.  0.,  195;  Barth  f>.  McKeever,  4  Id.,  206; 
Fi'eemanv.  Howe,  2i  Row.,  450;  Minnesota  B,  Co.  v.  St.  Paul  B.  Co.,  2 
Wall.,  609.    But  see  Duncan  v.  Clark,  S  Pet.,  1. 

Nominal  parties  and  those  having  only  equitable  interests.— 

The  circuit  court  has  jurisdiction  of  a  suit  on  the  bond  of  an  executor,  where 
the  plaintiff  is  an  alien,  and  the  defendant  a  resident  of  the  State  where  the 
suit  is  brought;  it  being  a  suit  to  recover  a  debt  due  from  the  testator  in  his 
lifetime  to  a  British  subject.  Browne  v.  Strode,  5  Or.,  303;  Wood  v.  Davis, 
18  How.,  467;  Wormley  v.  Wormley,  8  Wh.,  421;  McNutt  v.  Bland,  2 
How.,  10. 

Executors  and  administrators  are  nominal  parties  and,  if  they  are  person- 
ally qualified  by  their  citizenship  to  bring  suits  in  the  federal  courts,  the 
jurisdiction  will  not  be  defeated  by  the  fact  that  the  parties  whom  they  rep- 
resent may  be  disqualified.  Coal  Co.  v.  Blatchford,  11  Wall ,  172;  where 
the  above  cases.  Wood  v.  Davis,  and  McNutt  v.  Bland,  are  explained  and 
distinguished. 

60,  the  court  has  jurisdiction  in  the  case  of  a  receiver,  who  is  a  non-resi- 
dent plaintiff,  against  a  resident  defendant,  where  the  proceeding  is  auxiliary 
to  the  original  proceediog.  Davis  v.  Gray,  16  WaU.,  203.  See,  also,  Weed 
Sewing  Machine  Co.  v.  Wicks,  3  DilL,  261. 

Formal  parties  cannot  divest  jurisdiction.— Where  certain  par- 
ties had  on]y  a  nominal  interest  as  defendants,  and  resided  beyond  the 
jurisdiction  of  the  court,  it  was  held  error  in  the  circuit  courts  under  the  act 
of  1839,  to  dismiss  the  bill  because  they  were  not  made  parties.  The  court, 
in  such  a  case,  should  go  on  to  a  decree  against  the  actual  defendants,  where 
all  who  have  a  beneficial  interest  are  in  court.  Union  Bank  v.  Stafford,  12 
How.,  327  (1851);  Wood  v.  Davis,  18  Id.,  467;  Ward  v.Arredondo,  1  Paine, 
410. 
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If  the  parties  are  not  indispensable,  and  the  court  has  no  jurisdiction  over 
them  for  waat  of  proper  citizenship » they  may  be  dismissed,  if  a  decree  can 
be  made  without  prejudice  to  their  rights,  and  the  court  retain  jurisdiction 
of  the  case  as  to  the  other  parties.  Horn  v.  Lockhart^  17  Wall.,  570.  See, 
2l90^Vattier  v.  Hinde,  7  Pet.,  252;  Mollan  r.  Torrencet  9Wh.,587;  Cameron 
V.  MeRdberta,  3  Id.,  591;  ConnolUy  v.  Taylor,  2  Pet.,  556. 

The  jurisdiction  of  the  circuit  court  cannot  be  defeated  by  the  fact  that 
with  the  principal  defendant  are  joined,  as  nominal  parties,  the  executors  of 
a  deceased  trustee,  citizens  of  the  same  State  as  the  complainant,  to  perform 
the  ministerial  act  of  conveying  title,  in  case  the  power  to  do  so  is  vested  in 
them  by  the  laws  of  the  State.     Walden  v.  Skinner,  101  U.  S.,  577. 

Where  the  citizenship  of  the  parties  gives  jurisdiction  and  the  legal  right 
to  sue  is  in  the  plaintiff,  the  court  will  not  inquire  into  the  residence  of  those 
who  may  have  an  equitable  interest  in  the  claim.  A  person  having  a  legal 
right,  may  sue  at  law  in  the  federal  courts,  without  reference  to  the  citizen- 
ship of  those  who  may  have  the  equitable  interest.  Boniface  v.  Williams,  3 
How.,  574(1845).  See,  also,  in  Smith  v,  Kernochen,  7  How.,  198,  where  it 
was  decided,  thiEit  when  a  mortgagor  and  mortgagee  are  citizens  of  Uie  same 
State,  and  the  mortgagee  assigns  the  mortgage  to  a  citizen  of  another  State 
for  the  purpose  of  bringing  the  suit  for  a  foreclosure  in  the  circuit  court,  it 
was  necessary,  in  order  to  divest  the  court  of  jurisdiction,  to  bring  home  to 
the  assignee  a  knowledge  of  this  motive  and  purpose;  that  if  the  assignment 
was  only  fictitious,  then  the  suit  in  fact  would  be  between  citizens  of  the 
same  State;  but  that  the  question  of  jurisdiction  in  such  a  case  should  have 
been  raised  by  a  plea  in  abatement,  and  not  upon  a  trial  of  the  merits.  If  a 
conveyance  is  made  merely  for  the  purpose  of  enabling  a  party  to  sue  it  will 
not  give  jurisdiction.  Barney  v.  Mayor,  1  Hugh.,  118.  See,  also,  Barney  v, 
Baltimore  City,  6  Wall.,  280,  where  it  was  held,  that  a  citizen  of  the  District  of 
Columbia,  cannot  be  a  party  to  a  suit  in  a  federal  court,  where  the  jurisdiction 
depends  upon  the  citizenship  of  the  parties;  and  that  the  fact  that  a  transfer 
had  been  made  of  the  subject  of  controversy  for  the  purpose,  vesting  an  inter- 
est in  parties  competent  to  litigate  in  the  federal  courts,  does  not  defeat 
jurisdiction,  if  the  transaction  vests  the  real  interest  in  the  grantee  or  as- 
fiignee. 

Junsdiotion  as  dependent  upon  the  amount  in  controversy. 

— ^Where  a  bill  was  filed  for  an  ii^' unction  to  restrain  the  collection  of  a 
railroad  tax  on  the  property  of  several  complainants,  on  the  question  of  juris- 
diction depending  on  the  amount  in  controversy  the  court  held,  that  while  it 
might  be  true,  that  several  tax  payers  could  join  in  such  a 'bill,  yet  as  to  each 
so  entitled  to  join  there  must  be  in  dispute  an  amount  exceeding  the  sum  or 
value  of  $500;  in  other  words,  that  where  the  interest  of  each  is  in  its  nature 
several,  and  the  whole  amount  of  tax  demanded  or  demandable  of  each  is  less 
than  that  sum,  so  that  neither  one  would  have  a  right  to  bring  the  bill  alone, 
the  requisite  amount  to  confer  jurisdiction  cannot  be  had  by  aggi'egating  the 
several  amouijts  of  tax  each  is  liable  to  pay.  Ring  v.  Wilson,  1  Dill.,  G.  C, 
555;  Adams  0.  Board  of  Commissioners,  1  McCahon,  235.  See,  also,  Bank 
of  the  United  States  v.  Moss,  6  How.,  37. 
So  it  was  held,  that,  although  to  give  the  circuit  court  jurisdiction,  tho 
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matter  in  dispute  must  exceed  $500,  exclusive  of  costs,  yet  the  amount  of  all 
that  is  claimed  in  all  the  counts  of  the  declaration,  upon  causes  of  action 
which  are  properly  joined,  may  be  considered  in  determining  this  question. 
Judsan  v.  Maeon  County,  2  Dill.,  G.  C,  213.  In  passing  upon  the  question 
of  jurisdiction  the  court  will  look  to  the  amount  claimed  in  the  body  of  the 
complaint,  and  not  be  governed  by  the  amount  in  the  prayer  for  judgment. 
4  Id.,  239;  Lee  r.  Watson,  1  Wall.,  337;  where  it  iB  said  that  '*  the  matter 
in  dispute  in  an  action  upon  a  money  demand  is  the  debt  claimed  and  its 
amount  as  stated  in  the  body  of  the  declaratioif,  and  not  merely  the  damages 
alleged  in  the  statement,  or  the  prayer  for  judgment  at  its  conclusion.** 

If  the  damages  claimed  exceed  $500,  and  the  plaintiff  recovers  less,  it 
cannot  affect  the  jurisdiction  of  the  court,  but  the  plaintiff  does  not  recover 
costs.  Gordon  v.  Longest,  16  Pet.,  97  (1842).  See,  also,  Lessee  ofLanning 
V.  Dolph,  4  Wash.,  C.  C,  624. 

Jurisdictional  facts  must  be  pleaded— citizenship.— Where  citi- 
zenship of  the  parties  to  a  suit  is  the  foundation  of  jurisdiction  by  the  federal 
courts  it  must  be  distinctly  averred  so  as  to  show  not  only  that  they  are  citizens 
of  different  States,  if  that  is  required,  but  also  (under  the  law  previous  to  March 
8,  1875),  that  one  of  them  was  a  citizen  of  the  State  where  the  suit  was 
brought;  and  an  express  allegation  of  the  material  facts  necessary  to  give 
jurisdiction  is  necessary,  because  such  courts  are  courts  of  special  and  not 
general  jurisdiction,  and  consequently  there  is  no  presumption  in  favor  of 
their  jurisdiction.  Homthall  v.  The  Collector,  9  Wall.,  560;  Bingham  v, 
Cabot,  3  Dall.,  382;  Qassies  v.  Ballon,  6  Pet,  761;  Turner  v.  Bank  of 
America,  4  Dall.,. 8;  Sullivan  r.  Steamboat  Company,  6  Wh.,  450;  Eherly 
V,  Moore,  24  How.,  157;  Shelton  v,  T\ffln,  6  Id.,  185;  McDonald  v,  Smal- 
ley,  1  Pet.,  623;  Jackson  v,  Twentyman,  2  Id.,  136;  Emery  v,  Grenough, 
3  Dall.,  368;  Mossman  v,  Higginson,  4  Id.,  14;  Mason  v,  Rollins,  13  Wall., 
602;  Christmas  v,  Russell,  5  Wall.,  290.  These  decisions  were  based  upon 
the  acts  of  congress  previous  to  the  act  of  March  8, 1875. 

And  where  it  appeared  from  the  record  that  the  plaintiff  *s  ancestors  were 
imported  from  Africa  and  sold  as  slaves,  it  was  held  that  he  could  not  be  a 
citizen  of  a  State  according  to  the  constitution  of  the  United  States,  and  was 
not  entitled  to  sue  in  that  character  in  the  circuit  courts  of  the  United  States. 
Dred  ScoU  v,  Sanford,  19  How.,  393.  See,  also,  Wickliffe  v.  Owings^  17 
How.,  47;  Sheppard  v.  Graves,  14  Id.,  27. 

■ 

Ko  presumption  in  fletvor  of  jurisdiction— it  must  be  averred* 
— ^There  axe  no  presumptions  in  favor  of  the  jurisdiction  of  the  courts  of  the 
United  States,  but  the  facts  upon  which  it  rests  must,  in  some  form,  appear 
in  the  record  of  all  suits  prosecuted  before  them.  Ex  parte  Smith,  94  U. 
S.,  455;  McCormick  v,  Sulivant,  supra;  De  Wolf  v.  Rahand,  1  Pet.,  476. 

If  the  jurisdiction  rests  upon  a  controversy  between  citizens  of  different 
States,  the  plaintiff  must  distinctly  aver  that  they  are  citizens  of  different 
States.  Bingham  v,  Cabot,  3  Dall.,  382;  Capron  v.  Nan  Noorden,  2  Cr.,  126; 
Montalet  v.  Murray,  6  Id.,  46;  Dred  Scott  v,  Sanford,  19  How.,  393. 

As  to  sufficiency  of  averment  by  a  partnership  plaintiff  see  Express  Co^ 
V.  Kountze  Brothers,  8  Wall.,  342,  where  it  was  held  that  an  averment  that 
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plaintiffs  were  a  firm  organized  to  carry  on  a  banking^  business  at  Omaha, 
Nebraska  Territory,  and  had  been  for  eighteen  months  in  said  business  at 
that  place,  was  a  sufficient  ayerment  of  citizenship. 

But  an  averment  in  a  declaration  that  the  defendant  is  a  corporation 
created  by  an  act  of  the  legislature  of  the  State  of  New  York,  located  and 
doing  business  at  Aberdeen,  in  the  State  of  Mississippi,  and  doing  business 
there  under  the  laws  of  the  State,  was  held  not  to  be  a  sufficient  averment 
that  the  oorporaUon  was  a  citizen  of  Mississippi  where  the  suit  was  brought. 
Inlnsurance  Co.  v.  Francis,  11  Wall.,  210,  the  court  further  held  that  the 
averment  was  in  legal  effect  an  averment  that  the  defendant  was  a  cit- 
izen of  New  York,  because  a  corporation  can  have  no  legal  existence  outside 
the  sovereignty  by  which  it  was  created.  See,  also,  Covington,  etc.,  Co.  v. 
Shepherd,  20  How.,  227;  Manufacturing  Co.  v.  Brack,  8  Blatch.,  G.  C,  137; 
8.  c,  2  Abb.,  U.  S.,  235. 

There  is  some  diversity  of  opinion  as  to  the  rights  of  joint  stock  compa- 
nies not  fully  possessed  of  corporate  powers.  Liverpool  Insurance  Qo.  v, 
Massachusetts,  10  Wall.,  566;  Pennsglvania-v.  Quicksilver,  etc.,  Co.,  10  Id., 
553;  MaUz  v.  Am.  Ex.  Co.,  3  Cent.  L.  J.,  157. 

In  case  where  jurisdiction  depends  upon  the  citizenship  or  alienage  of  the 
parties,  or  the  facts  which  in  legal  intendment  constitute  it,  it  should  be 
averred,  distinctly  and  positively  in  the  pleadings,  or  they  should  appear  in 
other  parts  of  the  record,  and  it  is  not  sufficient  that  jurisdiction  may  be 
inferred  argnmentatively  from  its  averments.  Brown  v,  Keene,  8  Pet.,  115. 
Citizenship  and  residence  are  distinct  terms,  and  not  synonymous.  Parker 
0.  Overman,  18  How.,  137;  Railway  Co.  v.  Ramsey,  22  Wall.,  322.  But 
where  the  defendant  makes  no  objection  to  the  want  of  averment  of  this 
fact,  and  proceeds  to  trial,  the  Supreme  Court  will  grant  leave  to  amend  on 
error.  Robertson  v.  Cease,  97  U.  S.,  646.  As  to  sufficiency  of  service  of 
process,  see  Settlemier  v.  Sullivan,  97  U.  S.,  444. 

Jorisdiotion  limited  to  powers  oonferred.— The  circuit  courts  of  the 
United  States  have  no  jurisdiction  but  such  as  congress,  by  legislative  acts, 
warranted  by  the  constitution,  has  conferred  upon  them.  United  States  v.  Eck' 
ford,  6  Wall.,  484;  Hubbard  v.  Northern  R.  Co.,  3  Blatch.,  84;  Harrison  v. 
Hadley,  2  Dill.,  C.  C,  229;  Bank  of  the  UMted  States  v.  Deveaux,  5  Cr.,  61; 
Seldon  v.  Still,  8  How.,  441;  Ex  parte  Cabrara,  1  Wash..  C.  C,  232;  United 
Stales  V.  Bevans,  3  Wh.,  336;  United  States  v.  Hudson,  7  Cr.,  32;  United 
States  V.  Clark,  8  Pet.,  444;  Briscoe  v.  Bank,  11  Id.,  321. 

No  oommon  law  Jurisdictioii.— Courts  of  the  United  States  derive 
their  jurisdiction  from  the  Constitution  and  acts  of  congress,  and  they  gen- 
erally possess  no  powers  but  such  as  are  given  them  by  such  legislation. 
Certain  implied  powers,  however,  must  necessarily  result  to  the  courts  from 
the  nature  of  their  institution,  such  as  th6  power  to  punish  for  contempt, 
imprison  for  contumacy  and  enforce  the  observance  of  order  as  these  are 
powers  that  cannot  be  dispensed  with  in  a  court,  and  are  necessary  to  the 
exercise  of  all  others,  but  jurisdiction  of  crimes  against  the  State  are  not 
among  the  implied  powers.  United  States  v.  Hudson,  7  Cr.,  32.  See,  also. 
United  States  v.  Coolidge,  1  Wh.,  415;  and  same  case  in  court  below,  1  Gal- 
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lis,  488,  where  Judge  Stoiy  conceded  that  the  conrts  of  the  United  States 
were  courts  of  limited  jonsdiction  and  cannot  exercise  any  aathorities  which 
are  not  confided  to  them  by  the  constitution' and  laws  made  in  pursuance 
thereof,  but  maintained  by  an  able  argument  that  all  offenses  within  the 
admiralty  jurisdiction  are  cognizable  by  the  circuit  eourts,  and  in  the 
absence  of  positive  law  they  may  punish  in  such  eases  by  fine  and  imprison- 
ment. 

Jurisdiction  when  not  affbcted  by  a  change  of  residence.— If 
the  plaintiff  avers  citizenship  in  another  State  from  that  of  the  defendant, 
and  the  defendant  disputes  the  allegation  of  citizenship  he  must  so  plead  it  in 
abatement,  and  any  recent  change  of  residence  must  appear  to  have  been 
bona  fide  with  the  intention  of  becoming  a  citizen  of  the  State  to  which  the 
party  removes,  and  this  will  not  be  satisfactorily  shown  by  a  short  absence 
and  residence  in  anotiier  State,  where  it  appears  that  it  was  only  colorable 
for  the  purpose  of  conferring  jurisdiction  on  the  court.  Jones  v,  Le<tgue, 
18  How.,  76. 

Where  a  complainant  had  obtained  a  judgment  at  law  in  the  circuit  court 
in  Michigan,  he  at  the  time  being  a  resident  of  New  York,  and  an  execu- 
tion issued  thereop,  having  been  returned  nulla  bona,  and  the  plaintiff  hav- 
ing afterward  removed  to  and  become  a  resident  of  Michigan  where  the 
defendant  resided,  filed  a  bill  of  discovery  in  aid  of  execution  in  the  same 
court,  to  which  there  was  a  demurrer  for  want  of  jurisdiction,  as  the  plaintiff 
was  a  resident  of  Michigan  where  the  defendant  resided,  the  court  held 
that  in  such  a  case  the  change  of  residence  of  the  complainant  to  the  State 
of  Michigan  did  not  oust  the  court  of  jurisdiction.  Hatch  v.  Dorr,  4 
McLean,  C.  C,  112.  See,  also,  Reilly  v.  Oolding,  10  Wall.,  56;  Clark  v. 
Mathewson,  12  Pet.,  164. 

But  where  the  bill  does  not  relate  to  some  matter  already  litigated  in  the 
same  court  by  the  same  persons,  and  which  is  not,  either  in  addition  to  or 
a  continuance  of  an  original  suit,  it  is  an  original  bill,  and  not  an  ancillary 
one;  and  when  such  a  bill  is  between  citizens  of  the  same  State  the  circuit 
courts  have  no  jurisdiction.    Christmaa  o.  RuaseU,  5  Wall.,  290. 

Where,  however,  the  bill  is  not  an  original  one,  but  merely  incidental  or 
auxiliary,  or  where  it  is  a  bill  of  revivor  filed  on  the  death  of  the  original 
complainant  the  court  has  jurisdiction,  if  the  court  had  original  jurisdiction 
of  the  cause,  even  though  the  complainant  in  the  subsequent  proceedings 
may  be  a  resident  of  the  same  State  with  the  defendant.  Dunn  v.  Clarke 
8  Pet.,  1;  Morgan  v.  Morgan,  2  Wh.,  290;  MoUan  v,  Torrance,  9  Id.,  537; 
Jones  V.  Andrews,  10  Wall.,  331;  Christmas  v.  Russell,  supra;  Logan  v, 
Patrick,  5  Cr.,  288;  Simms  v.  Guthrie,  9  Id.,  19;  Clark  v,  Mathewson,  12 
Pet,  170. 

Constitutionality  of  Statd  laws.— In  the  case  of  Bennett  v.  Boggs,  7 
Pet.,  160,  it  was  held,  that  the  Constitution  of  New  Jersey  confers  general 
powers  of  legislation;  that  the  legislature  of  that  State  has  power  to'regnlate 
fisherira  in  that  State  on  the  Delaware  River,  by  prohibiting  the  exercise  of 
a  common  law  right;  that  the  only  prohibition  or  restraint  upon  the  legisla- 
ture, is,  that  they  cannot  by  any  law  impair  the  obligation  of  contracts;  and 
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tiiat  if  a  right  is  not  founded  npon  contract,  or  secured  by  the  Constitution, 
it  may  be  taken  away  by  aState  lav,  however  long  it  may  have  been  exercised. 
See^  also,  Lmngston  v.  Moore}  1  Bald.,  424. 

Jurisdiction  in  equity— when  oitdzenship  not  regarded.— 

Where  a  bill  is  filed  in  the  circnit  coart  to  stay  proceedings  at  law  in  the 
same  court,  the  equify  suit  is  auxiliary  to  the  action  at  law,  and  may  be 
maintained  without  regard  to  the  citizenship  or  alienage  of  either  party  to 
the  record,  and  although  the  court  may  not  have  jurisdiction  over  the  par- 
ties for  other  relief.  St.  Lukes  Hospital  v,  Barclay,  3  Blatch.,  259;  Simms 
V.  Outhrie,  9  Cr.,  19;  Dunn  r.  Clark,  8  Pet.,  3.  See,  also,  Lormanv,  Clark, 
2  McLean,  C.  C,  568,  where  the  court  held,  that  the  circuit  courts  of  the 
United  States  derive  their  jurisdiction,  as  well  in  chancery  as  at  law,  from 
the  Constution  and  laws  of  the  Union;  that  the  laws  and  usages  of  a  State, 
which  at  law  constitute  a  mode  of  procedure  in  the  circuit  courts,  derive 
their  force  from  their  adoption  by  congress;  that  a  State  cannot  enlarge  or 
restrict  the  equity  jurisdiction  of  said  court;  that  in  States  having  no  courts 
with  chancery  powers,  the  chancery  powen  of  the  circuit  courts  are  the 
same  as  in  other  States;  that  if  local  law  or  local  usage  originates  a  new 
right,  it  may  be  enforced  by  the  courts  of  the  United  States,  sitting  within 
the  State,  by  the  exercise  of  a  common  law  or  chancery  power  as  the  case 
may  require;  and  that  the  law  of  the  State  may  be  enforced  by  the  exercise 
of  the  chancery  powers  of  the  circuit  court. 

If  a  right  is  created  and  a  remedy  prescribed  to  enforce  it  by  the  State  law, 
and  the  remedy  prescribed  is  substantially  consistent  with  the  ordinary  modes 
of  proceeding  on  the  chancery  side  of  the  federal  courts,  that  remedy  should 
be  pursued.  Bodleyv.  Taylor,  5  Cr.,  191;  I^ewis  v.  Marshall,  5  Pet.,  470; 
Clark  V.  Smith,  13  Pet.,  20.  See  also  where  the  United  States  filed  a  bill  in 
chancery — United  SMes  v.  Hotcland,  4  Wh.,  108  (1819).  As  to  equity  juris- 
diction in  other  cases,  see  Irvine  v.  Marshall,  20  How.,  565;  Barber  v.  Bar- 
.  her,  21  Id.,  591;  Green  v.  Creighton,  23  Id.,  104;  Freeman  v,  Howe,  24  Id., 
460;  Minnesota  Co.  v.  St.  Paul  Co.,  2  Wall.,  632;  Payne  v.  Hook,  7  Id.,  425. 

The  United  States  courts  have  concurrent  jurisdiction  with  the  courts  of 
the  States  in  equity  cases.    Breeden  v.  Lee,  2  Hughes,  484. 

Jurisdiction  to  enjoin  the  enforcement  of  State  laws.— A  circuit 
court  may,  in  a  proper  case  in  equity,  ex^oin  a  State  officer  from  execuiting  a 
State  law  in  conflict  with  the  Constitution  or  a  statute  of  the  United  States, 
when  such  execution  will  violate  the  rights  of  the  c(»nplainant;  but  where 
the  State  is  concerned  it  should  be  made  a  party,  if  it  can  be  done..  If  it 
cannot  be  done,  the  court  may  proceed  to  a  decree  against  the  officer  of  the 
State  in  all  respects  as  if  the  State  was  a  party  to  the  record.  A  State  can 
be  made  a  party  only  by  shaping  the  bill  expressly  with  that  view,  as  where 
individuals  or  corporations  are  intended  be  put  in  that  relation  to  the  case. 
Osborne  v.  The  Bank  of  the  United  States,  9  Wh.,  738;  Dodge  v.  Woolsey,  18 
How.,  331;  State  Bank  p.  Choop  16  Id.,  369;  Jefferson  Bank  v.  Skelly,  1 
Black.,  436;  Ohio  L.  d^  T.  Co.  v.  Debolt,  16  How.,  432;  Mechanic's  Bank  v. 
Debolt,  18  Id.,  380;   Davis  v.  Gray,  16,  Wall.,  203;  18  Int.  Rev.  Rec.  149. 

Jurisdiction  to  enforce  or  grant  relief  under  State  laws.— 

Since  the  Illinois  statute  of  February  16, 1874|  was  enacted,  the  United 
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States  circuit  courts  of  that  State  have  jurisdiction,  in  proper  cases,  of  ac- 
tions of  forcible  entry  and  detainer  provided  for  by  that  statute,  as  such  ac- 
tion, is  a  **8uit  of  a  civil  nature,**  within  the  meaning  of  the  act  of  congress 
of  1789.  Wheeler  v.  Bates,  6  Bias.,  88;  Clark  v.  Smith,  13  Pet.,  195;  Lor- 
man  r.  Clark,  supra.  And  the  same  doctrine  would  be  applicable  to  the 
act  of  1875.  And  so  far  as  the  nature  or  subject-matter  is  concerned  it  has 
cognizance  of  an  action  under  a  statute  of  a  State,  authorizing  the  recovery 
of  money  lost  at  play,  horse-racing,  etc.  Grant  v,  Hamilton,  3  McLean,  C. 
C,  100;  and  of  a  case  between  citizens  of  different  States,  for  the  partition 
of  lands  under  the  statutes  of  the  State.  Ex  parte  Bidde,  2  Mason,  472. 
So,  of  an  action  against  a  sheriff  for  an  escape.  Mewster  v,  Spalding,  6  Mc- 
Lean, 24.  So,  for  the  enforcement  of  a  lien  on  lots  fronting  on  streets  for 
improvement  of  streets.    Fritch  v.  Creighion,  24  How.,  159. 

So,  of  a  suit  in  equity  to  restrain  the  unlawful  use  of  its  process  and  of  an 
action  of  replevin  for  writings  and  documents  of  value.    Gibbs  p.  Usher, 

1  Holmes,  348. 

Jurisdiction  in  oase  of  tmsts— alimony,  etc.— The  jurisdiction  of 
the  federal  courts  in  a  State  and  Territory  as  courts  of  equity,  is  ample  to 
enforce  trusts  under  the  Constitution  and  laws  of  the  United  States,  although 
the  statutes  of  the  State  or  Territory  may  have  abolished  trusts.  Irvine  v, 
Marshall,  20  How.,  558.  See,  also,  for  the  recovery  of  alimony  previously 
decreed.    Barber  v.  Barber,  21  Id.,  582. 

So,  where  a  bill  in  equity  is  necessary  in  order  to  have  a  construction  of 
orders,  decrees,  and  acts  made  or  done  by  a  federal  court,  it  was  held  that 
the  bill  therefor  was  properly  filed  in  federal  court,  even  though  the  par- 
ties who  were  interested  in  having  the  construction  made,  would  not,  from 
want  of  proper  citizenship,  be  entitled  to  proceed  by  original  bill  of  any  kind 
in  said  court.    Minnesota  Co.  v.  St.  Paul  Co.,  2  Wall. ,^609. 

So,  it  may  entertain  jurisdiction  in  an  equity  proceeding  against  an  ad- 
ministrator, where  that  is  proper  under  the  received  principles  of  equity, 
even  though  the  suit  could  not  be  maintained  under  the  laws  of  the  State. 
Payne  v.  Hook,  7  Wall.,  425. 

Jurisdioticn  concurrent  with  State  courts.— The  circuit  court 
has  no  power  to  restrain  or  interfere  with  a  suit  prosecuted  and  pending  in  a 
State  court,  by  ei\joihing  the  further  prosecution  of  such  suit,  but  such  cir- 
cuit coart  in  executing  a  jurisdiction  vested  in  it,  may,  in  a  case  of  which  it 
has  cognizance,  act  upon  parties  who  are  suitors  in  a  State  court,  in  relation 
to  the  same  subject-matter,  so  far  at  least,  as  to  compel  their  submission  to 
such  judgment  as  said  court  may  render  in  the  case.  The  City  Bank  of  New 
Yorkv.  SkelUm,2B\Bich.,  C.  C,  14;  Mallow  v.  Hinde, 'l2Wh.,  193:  Dann 
p.  Clark,  8  Pet.,  1.  See,  also,  case  of  Broderick's  Will,  21  Wall.,  503. 
And  where  a  cause  was  removed  from  a  State  court  to  a  circuit  court  of  the 
United  States,  under  the  act  of  March  2,  1867,  it  was  held  that  said  court 
was  invested  with  jurisdiction  to  pass  upon  and  determine  the  controversy, 
though  that  court  could  not  have  taken  original  cognizance  of  the  case. 
Gaines  v.  Fuentes,  92  U.  S.  (2  Otto),  10.     See,  also.  The  Schooner  Wave, 

2  Paine,  131;  Chajffln  v.  City  of  St.  Louis,  4  Dill.,  G.  C,  24. 
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If  a  party  had  a  remedy  in  a  State  court  by  mandamus^  it  does  not  oust  the 
jarisdiction  of  the  circuit  court  to  issue  the  writ  where  it  is  necessary  to  the 
exercise  of  its  jurisdiction.  City  of  Wheeling  v.  Mayor  of  Baltimore t  1 
Hughes,  90. 

The  federal  courts  are  prohibited,  except  in  certain  cases  in  bankruptcy, 
from  granting  the  writ  of  ii\junction  to  stay  proceedings  in  any  court  of  a 
State.  See  §  720  and  Chaffln  v.  St.  Louis,  supra ;  Moore  v,  Holliday,  4  Dill., 
52;  Rogers  v.  The  City  of  Cincinnati j  5  McLean,  337. 

In  cases  of  oonflioting  grants,— Under  the  provision  of  the  Constitu- 
tion (Art.  8,  §2)  which  provides  that  the  judicial  power  of  the  United  States 
shall  extend  to  controversies  "between  citis^ns  of  the  same  State  claiming 
lands  under  grants  from  different  States/'  it  was  held  that  the  circuit  court 
of  Vermont  had  jurisdiction  where  one  party  claimed  land  under  a  grant 
from  the  State  of  New  Hampshire,  and  the  other  under  a  grant  from  the 
State  of  Vermont,  though  at  the  time  of  the  fii-st  grant  Vermont  was  a  part 
of  New  Hampshire.  The  Town  of  Parolet  v.  Clark,  9  Cr.,  292  (1815).  So, 
it  was  held,  that  the  jurisdiction  of  the  circuit  courts  of  the  United  States 
extended  to  a  controversy  between  citizens  of  Kentucky,  claiming  kinds,  ex- 
ceeding five  hundred  dollars  in  value,  under  different  grants,  the  one  issued 
by  the  State  of  Kentucky,  but  upon  warrants  issued  by^  the  State  of  Virginia 
and  locations  founded  thereon,  prior  to  the  separation  of  Kentucky  from 
Virginia,  and  the  other  by  the  State  of  Virginia.  The  court  further  held, 
that  it  was  the  grant  which  gave  the  title  and  jurisdiction.  Colson  v.  Lew- 
is, 2  Wh.,  377  (1817).  See,  also,  The  Bank  of  the  United  States  v.  Dever- 
eaux,  5  Cr.,  61  (1809). 

Sbo.  2.  Removal  of  civil  actions.— That  any  snit  of  a 
civil  nature  at  law  or  in  equity,  now  pending  or  hereafter 
brought  in  any  State  court,  where  the  matter  in  dispute 
exceeds,  exclusive  of  costs,  the  sum  or  value  of  five  hundred 
dollars,  arising  under  the  Constitution  or  laXvs  of  the  United 
States  or  ti-eaties  made,  or  which  shall  be  made  under  their 
authority ^or  in  which  the  United  States  shall  be  plaintiff  or 
petitioner,  or  in  which  there  shall  be  a  controversy  between  citi- 
zens of  different  States,  or  a  controversy  between  citizens  of  the 
same  State  claiming  lands  under  grants  of  different  States,  or  a 
controversy  between  citizens  of  a  State  and  foreign  States,  citi- 
zens or  subjects,  either  party  may  remove  said  suit  into  the 
circuit  court  of  the  United  States  for  the  proper  district;  and 
when  in  any  suit  mentioned  in  this  section  there  shall  be  a 
controversy  which  is  wholly  between  citizens  of  different 
States,  and  which  can  be  fully  determined  as  between  them, 

then  either  one  or  more  of  the  plaintiffs  or  defendants  actually 
11 
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interested  in  such  controversy  jmay  remove  said  suit  to  the  cir- 
cuit court  of  the  United  States  for  the  proper  district 

Classifioation  of  the  difibrent  grounds  of  removal.—ThLs  sec- 
tion gives  a  right  of  removal  of  **  any  salt  of  a  civil  nature  at  law  or  in 
equity/*  involving  over  five  hundred  dollars;  first,  on  account  of  the  dubject- 
matter  or  character  of  the  suit;  and  second,  on  account  of  citizenship. 

On  account  of  the  subject-matter  or  character  of  the  suit  it  provides  for 
removal: 

1.  In  cases  arising  under  the  constitution  or  laws,  or  treaties  of  the 
United  States;  and, 

2.  In  cases  in  which  the  United  States  shall  be  plaintiff  or  petitioner. 

In  respect  to  citizenship  it  provides  for  removal  without  regard  to  the  sub- 
ject-matter of  suits: 

1.  In  cases  where  there  shall  be  a  controversy  between  citizens  of  differ- 
ent States;  or, 

2.  In  cases  where  there  is  a  controversy  between  citizens  of  the  same 
State  claisiing  lands  under  grants  from  different  States;  or 

3.  In  cases  where  there  shall  be  a  controversy  between  citizens  of  a  State 
and  foreign  States,  citizens  or  subjects. 

As  to  the  nature  of  the  suits  that  may  be  removed.— The  lan- 
guage of  the  statute  is,  *'that  any  suit  of  a  civil  nature  *  *  *  where 
the  matter  in  dispute  exceeds,  exclusive  of  costs,  the  sum  or  value  of  fire 
hundred  dollars,'*  etc. 

This  embraces  suits  on  contracts  or  for  torts,  as  wdl  as  suits  in  equity, 
whether  regularly  brought  in  the  State  courts  or  not,  and  it  has  been  held 
to  include  a  suit  pending  in  a  State  between  a  land-owner,  and  a  corporation 
seeking  to  appropriate  his  private  property  under  the  right  of  eminent 
domain,  although  the  suit  was  not  regularly  instituted  in  the  State  court, 
but  was  brought  there  under  the  provisions  of  the  statutes  of  the  State  from 
an  appraisement  of  the  land  by  commissioners  appointed  for  that  purpose. 
We8t  V,  Aurora,  6  Wall.,  139  (1867)  under  the  judiciaiy  act,  the  language 
of  which  is  similar,  in  this  respect,  to  the  act  of  1875.  Patterson  v.  Boone 
Co.,  3  Dill.,  C.  C,  465. 

So  it  h|s  been  held,  under  similar  provisions  of  former  acts,  that  suits  by 
attachments  could  be  removed.    Barney  v.  Glebe  Bank,  5  Blatch.,  107. 

And  suits  in  replevin,  Beecher  v.  Oillett,  1  Dill.,  308;  Dennistoum  v. 
Draper,  5  Blatehf.,  336;  Gihbs  v.  Usher,  1  Holmes,  348;  and  in  ejectment, 
In  re  Turner,  3  Wall.,  Jr.,  260;  Torry  v,  Beardsley,  4  Wash.,  C.  C,  242; 
Allin  V.  Robinson,  1  Dill.,  119. 

And  in  equity  to  reform  an  insurance  policy.  Charter  Oak  Co,  v.  Star 
Jns,  Co,,  6  Blatch.,  208;  or  annul  a  will,  etc.  Gaines  v,  Fuentes,  92  U.  S. 
(2  Otto),  10.  And  a  special  statatoiy  proceeding  to  confirm  a  tax  title.  Par- 
ker V.  Overtnan,  18  How.,  137. 

In  suits  for  torts,>  see  Vannevar  v.  Bryant,  21  Wall.,  41.  See,  also,  Fjoti- 
vergue  r.  New  Orleans,  18  How.,  470. 

So  suits  involving  the  constitution  of  the  bankrupt  act.  Connor  v.  Seott, 
3  Cent.  Law  J.,  305;  b.  c.    See,  also,  Pay  son  v.  Dictz,  relating  to  removal 
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by  assignee  in  bankruptcy  on  the  ground  of  citizenship.  5  Chic.  L.  N.,  434. 
And  a  suit  in  a  State  court  to  restrain  or  ^tay  execution  of  a  judgment  of 
the  State  court  may  be  removed  if  the  requisites  of  amount  and  citizenship 
exist.     Watson  v,  Bonduranty  2  Woods,  C.  C,  166. 

The  value  of  the  matter  in  dispute.— It  is  not  sufficient  that  the 
matter  in  dispute  equals  five  hundred  dollars,  but  it  must  exceed  that 
amount.     Walker  v.  United  States,  4  Wall.,  163. 

And  this  amount  is  to  be  determined  by  the  claim  made  in  the  petition, 
declaration,  or  bill.  Chrdon  v.  Longest,  16  Pet.,  97  (tort);  Kanousev.  Mar- 
tin,  15  How.,  198;  Bennett  ».  Butterworth,  8  Id.,  124;  Payton  v.  Robertson 
(a  case  of  replevin),  9  Wh.,  527;  United  States  v.  McDowell  (a  suit  on  penal 
bond),  4  Cr.,  316;  Postmaster-General  v.  Cross  (same;  4  Wash.,  C.  C,  326; 
Hartshorn  v.  Wright  (suit  in  egectment),  1  Pet.,  C.  C,  64;  King  v,  Wilson 
(to  restrain  illegal  taxes),  1  Dill.,  555. 

It  is,  however,  sufficient  if  the  amount  in  dispute  exceeds  five  hundred  dol- 
lars at  the  time  of  the  application  for  the  removal.  And  interest  may  be 
computed  on  the  obligation  sued  on  in  case  interest  is  due  thereon  and 
claimed,  in  determining  the  amount  in  dispute.  Merrill  v,  Pelly,  16  Wall., 
338;  Bank,  etc,  v.  Daniel,  12  Pet.,  52;  McGinnity  v.  White,  3  Dill.,  830. 

The  subject-matter  of  the  suit  must  necessarily  be  something  of  pecuniary 
'  value,  and  capable  of  a  pecuniary  estimate.  The  language  of  the  act  neces- 
sarily excludes  all  criminal  cases,  and  it  has  been  held  to  exclude  all  contro- 
versies relating  to  the  custody  of  children  or  the  right  to  personal  freedom. 
Lee  V,  Lee,  8  Pet.,  44;  Barry  v.  Mercien,  5  How.,  108;  Sparrow  v.  Strong, 
3  Wall.,  97;  Gaines  v.  Fuenies,  92  U.  8.  10  (1875);  Pratt  r.  Fitzhugh,  1 
Black,  271;  DeKraft  v,  Barney,  2  Id,  704;  Green  t>.  United  States,  9  Wall., 
655;  Rison  v,  CHbbs,  1  Dill.,  181. 

An  adverse  party  cannot  defeat  the  right  to  a  removal,  after  it  has  become 
complete,  by  a  release,  or  an  amendment  of  his  declaration  or  bill,  making 
his  claim  less.  Kanouse  v,  Martin,  15  How.,  198;  Greeii  r.  Custard,  23  Id., 
484;  Roberts  v.  Nelson,  8  Blatchf.,  74. 

In  an  agreed  statement  of  facts  in  the  natmre  of  a  special  verdict  the 
plaintiff's  daim  was  admitted  by  the  defendant,  except  $3,134.20:  Held, 
that  that  sum  was  the  amount  actually  in  dispute,  although  the  judgment 
was  for  (5,000,  and  the  cause  was  dismissed  in  the  Supreme  Court  for  want 
of  jurisdiction.    Tintsman  v.  National  Bank,  100  U.  S.,  6. 

What  ifl  a  snit  arising  under  the  Constitution  or  lawSi  or  trea- 
ties of  the  United  States.— Where  the  right  of  removal  depends,  not 
upon  citizenship,  but  upon  the  subject-matter  of  the  suit,  it  must  be  a  matter 
* 'arising  under  the  Constitution  or  laws  of  the  United  States,  or  treaties 
made,  or  which  shall  be  made,  under  their  authority.** 

The  act  of  1875,  follows  the  Constitution  in  respect  to  original  jurisdiction, 
as  well  as  the  removal  of  causes. 

To  justify  a  removal  under  this  section,  the  suit  must  involve  rights  de- 
pending and  a  disputed  construction  concerning  the  Constitution  or  laws,  or 
some  treaty  of  the  United  States;  and  the  petition  for  the  transfer  of  the 
suit  should  state  the  facts  and  indicate  the  questions  arising  therein  which 
9xe  claimed  to  give  the  federal  court  jurisdiction  of  the  case,  in  order  that 
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the  court  may  determine  in  reference  to  tbe  question  of  jurisdiction  from 
the  facts  set  out.  And  it  is  not  sufficient  that  the  petitioner  state  merely 
his  opinion  or  conclusion  that  the  suit  arises  under  the  Constitution  or  laws 
of  the  United  States.    Trtrfion  tf.  Nou^uea,  4  Saw.,  C.  C,  178. 

In  the  case  last  cited  tbe  court  held  that  wh^re  the  only  questions  in  a  suit 
to  determine  mining  claims  are  as  to  what  are  the  local  laws,  rules,  regula- 
tions and  customs  by  which  the  rights  of  the  parties  are  governed,  and 
whether  the  parties  have  observed  them,  the  courts  ofthe  United  States  have 
no  jurisdsction,  under  tbe  act  of  1875.  See,  also.  The  420  Mining  Co,  v.  The 
Bullion  Mining  Co.^  3  Id.,  634;  Dotaell  v,  Griswold,  5  Id.,  39;  Bertonneau 
r.  The  Directors  of  City  Schools,  3  Woods,  C.  C,  177;  Barrow  v.  Hunton, 
99  U.  S.,  80. 

So,  in  a  case  where  one  of  the  parties  relied  on  the  statute  of  limitations, 
and  on  an  ordinance  of  a  city,  and  an  act  of  the  legislature  confirming  the 
title  to  lands  acquired  under  it,  and  it  was  claimed  that  the  court  had  juris- 
diction, on  the  ground  that  the  title  derived  through  the  city  depended  upon 
an  act  of  congress  granting  land  to  the  city  intrust  for  those  who  held  under 
the  ordinances  ofthe  city.  State  statutes,  etc.,  on  error  the  Supreme  Court 
say:  "  At  the  trial  no  question  was  raised  as  to  the  validity  or  operative 
effect  of  the  act  of  congress.  ♦  •  ♦  The  city  titie  was  not  drawn  in  ques- 
tion. The  real  controversy  was  as  to  the  transfer  of  the  title  to  the  plain- 
tiffs in  error,  and  this  did  not  depend  upon  the  Constitution  or  any  treaty, 
statute  of,  or  commission  held,  or  authority  exercised,  under  tbe  United 
States. "  McStay  v,  Friedman,  92  U.  S.,  723.  See,  also,  Romie  v.  Casanooa^ 
91  U.  S.,  379;  Hoadley  v,  San  Francisco,  94  Id.,  4;  Murdoch  v,  Memphis,  20 
Wall.,  591;  Mayor  v.  Cooper,  6  Id.,  247. 

But  a  cose,  in  law  or  equity,  where  a  correct  decision  depends  upon  a  right 
construction  of  tbe  Constitution  or  laws  of  the  United  States,  is  one  that  may 
be  removed.  Cohens  v,  Virginia,  6  Wh.,  379;  Osborne  v.  Bank  of  United 
States,  9  Id.,  821;  United  States  v,  Peters,  5  Cr.,  115;  Ableman  v.  Booth,  21 
How.,  506:  Thurston  v.  Union  Pacific  R,  Co,,  3  Dill.,  366. 

In  Kirtland  v,  Hotchkiss,  100  U.  S.,  491,  the  plaintiff  instituted  a  suit  in 
a  State  court  of  Connecticut,  to  restrain  the  collection  of  tax  warrants  levied 
on  his  real  estate  in  the  town  where  he  resided  in  Connecticut,  for  the  satis- 
faction of  taxes  assessed  against  him  by  reason  of  his  ownership  of  certain 
bonds,  executed  in  Chicago,  and  made  payable  to  him,  his  executors  or 
assigns  in  that  city.  The  bonds  themselves  declared  that  they  were  made 
under  and  were  to  be  constmed  by  the  laws  of  Illinois,  and  were  given  for 
the  actual  loan  of  money,  at  the  city  of  Chicago,  and  were  secured  by  deeds 
of  trust  upon  real  estate  there  situated. 

The  court  below  sustained  the  assessment,  and  a  writ  of  error  was  prose- 
cuted on  the  gi'ound  that  the  statute  of  Connecticut,  authorizing  such 
assessment  as  interpreted,  was  repugnant  to  the  Constitution  of  the  United 
States.  The  judgment  below  was  affirmed  in  the  Supreme  Court.  The 
court  observed:  '*  It  may,  therefore,  be  regarded  as  the  established  doctrine 
of  this  court,  that  so  long  as  the  State,  by  its  laws  prescribing  the  mode  of 
and  subjects  of  taxation,  does  not  trench  upon  the  legitimate  authority  ofthe 
Union,  or  violate  any  right  recognized  or  secured  by  the  Constitution  of  the 
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United  States,  this  court,  aa  between  the  State  and  its  citizens,  can  afford 
him  no  relief  against  State  taxation,  however  unjust,  oppressive  or  erroneous. '  * 
See,  also,  Providence  Bank  v,  Billings,  4  Pet.,  563,  where  the^ court  said: 
*'  This  vital  power  may  be  abused;  but  the  Constitution  of  the  United  States 
was  not  intended  to  furnish  the  corrective  for  every  abuse  of  power  which 
may  be  committed  by  the  State  governments."'  St.  Louis  v.  The  Ferry  Co,, 
11  Wall.,  423;  State  Tax  on  Foreign-held  Bonds,  15  Id.,  300. 

A  suit  cannot  be  removed  by  the  plaintiff  when  the  defendant  resides  in 
the  same  State,  where  the  conlroversey  relates  to  the  title  to  land,  mei-ely 
because  he  claims  title  under  a  sale  made  by  a  United  States  marshal  upon  a 
fieri  facias  issued  from  a  federal  court.    Gay  v.  Lyons,  3  Woods,  0.  C,  56. 

But  where  a  bill  in  equity  alleged  that  a  State  had,  by  legislative  act,  char- 
tered a  lotteiy  company  with  the  right  to  exercise  its  franchises  for  twenty- 
five  years;  that  the  company  were  to  pay  to  the  State  $40,000  annually;  that 
the  State  had  subsequently  passed  an  act  repealing  the  charter  of  the  com- 
pany, and  making  it  a  penal  offense  to  carry  on  the  business  authorized  by 
the  charter;  and  which  charged  that  said  repealing  act  impaired  the  obliga- 
tion of  the  contract  between  the  State  and  the  lottery  company,  it  was  held 
that  ij;  disclosed  a  case  arising  under  the  Constitution  of  the  United  States 
of  which  the  court  had  jurisdiction  irrespective  of  the  citizenship  of  th&  par- 
ties. The  State  Lottery  Co.  v.  Fitzpatrick,  3  Woods.,  C.  C,  223  (1879). 
See,  also.  Dartmouth  College  v.  Woodward,  4  Wh.,  518;  State  Bank  v,  Knoop 
16  How.,  369;  Hawthorne  v.  Calef,  2  Wall.,  10;  The  Binghampton  Bridge, 
3*Jd.,  51;  Phalen  v.  Virginia,  8  How.,  163;  Oshom  v.  Nicholson,  .13  WaU., 
654;  Boyce  v.  Sable,  18  Id.,  546;  Delmas  v.  Ins.  Co,,  14  Id.,  661;  Wilming- 
ton etc,  R.  Co.  V.  King,  91  U.  S.,  3. 

When  either  party  may  remove.—When  the  controversy  is  between 
citizens  of  different  States,  the  act  evidently  gives  the  right  of  removal  to 
either  party — to  the  resident  party  be  he  plaintiff  or  defendant,  and  to  the 
non-resident  party,  be  he  plaintiff  or  defendant. 

This  act  has  greatly  enlarged  the  original  jurisdiction  of  the  circuit  courts, 
as  well  as  the  jurisdiction  acquired  by  the  removal  of  causes.  The  second 
section  follows  the  language  of  the  first  section,  as  well  as  of  the  Constitution. 
By  the  previous  acts  of  congress  the  right  of  removal  on  account  of  citizen- 
ship was  limited  to  the  non-resident  citizen,  but  by  the  act  of  1875,  it  is 
given  to  either  party. 

This  provision  of  the  act  has  received  a  recent  construction  by  the  Supreme 
Court,  so  &r  at  least  as  it  relates  to  the  right  of  removal  under  the  following 
provision  of  section  two : 

"That  any  suit  of  a  civil  nature  at  law  or  in  equity,  now  pending  or  here- 
after brought  in  any  State  court,  where  the  matter  in  dispute  eacceeds,  ex- 
clusive of  costs,  the  sum  or  value  of  five  hundred  dollars  *  *  *  in  which 
there  shall  be  a  controversy  between  citizens  of  different  States  »  *  ♦ 
either  party  may  remove  said  suit  into  the  circuit  court  of  the  United  States 
for  that  district."  The  court  in  construing  this  part  of  the  section,  say: 
**This  we  understand  to  mean  that  when  the  controversy  about  which  a  suit 
in  tiie  State  court  is  brought  is  between  citizens  of  one  or  more  States  on  one 
side,  and  citizens  of  other  States  on  the  other  side,  either  party  to  the  con- 
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troversy  may  remove  the  suit  to  the  circuit  court,  without  regard  to  the  po- 
sition they  occupy  in  the  pleadings  as  plaintiffs  or  defendants.  For  the 
purpose  of  removal  the  matter  in  dispute  may  be  ascertained,  and  the  par- 
ties to  the  suit  arranged  on  the  oppotdte  sides  of  the  dispute. 

If  in  such  an  arrangement  it  appears  that  those  on  one  side  are  all  citizens  of 
different  States  from  those  on  the  other,  the  suit  may  be  removed.  Under 
the  old  law  the  pleadings  only  were  looked  at,  and  the  rights  of  the  parties 
in  respect  to  removal  were  determined  solely  according  to  the  position  they 
oocapied  as  plaintiffs  or  defendants  in  the  suit.  Coal  (k>.  «.  Blatchford,  11 
Wall.,  174.  Under  the  new  law  the  mere  form  of  the  pleadings  may  be  put 
aside,  and  the  parties  placed  on  different  sides  of  the  matter  in  dispute,  ac- 
cording to  the  facts.  This  being  done,  when  all  those  on  one  side  desire  a 
removal,  it  may  be  had,  if  the  necessary  citizenship  exists/*  Waits,  C.  J., 
in  Removal  Cases,  100  U.  S.,  457. 

Mr.  Justice  B&adlst,  who  concurred  in  the  opinion  of  the  court,  gave  a 
still  broader  interpretation  of  the  act.  He  said :  '  *  I  concur  in  the  j  udgment 
in  these  cases,  but  dissent  from  so  much  of  the  opionion  as  seems  to  assume 
that  one  condition  of  federal  jurisdiction,  in  the  removal  of  a  cause  from  a 
8tate  court,  under  the  first  clause  of  section  two,  act  of  1875,  is,  that  each 
party  on  one  side  of  the  controversy  must  be  a  citizen  of  a  different  State 
from  that  of  which  either  of  the  parties  on  the  other  side  is  a  citizen.  This 
portion  of  the  act  gives  the  right  of  removal  to  eiilier  party,  in  any  suit  in 
which  there  is  a  controversy  between  citizens  of  different  States.  In  my 
judgment  a  controversy  is  such,  as  the  expression  is  used  in  the  Constitution 
and  in  the  law,  when  any  of  the  parties  op  one  side  thereof  are  citizens  of  a 
different  State  or  States,  from  that  of  which  any  of  the  parties  on  the  other 
side  are  citizens.  *  .  *  *  ^^  seems  to  me  clear  that,  in  construing 
the  present  law,  we  are  not  bound  by  the  construction  given  to  the  old  judi- 
ciary act.  The  words  of  that  act,  coni'erring  jurisdiction  upon  the  circuit 
courts,  in  respect  to  citizenship,  were  not  the  same  as  those  used  by  the 
present  law  or  by  the  Constitution.  It  only  conferred  jurisdiction  when  *the 
suit  is  between  a  citizen  of  the  State  where  the  suit  is  brought  and  a  citizen 
of  another  State.'  The  singular  number  only  was  used;  and  the  courts  in 
applying  the  law  to  cases  in  which  there  was  a  plurality  of  plaintiffis  and  de- 
fendants, construed  it  (perhaps  uojustiy)  as  requiring  that  each  plaintiff  and 
each  defendant  should  have  the  citizenship  required  by  the  law.  But  now, 
it  is  not  so.  The  present  law  follows  the  words  of  the  Constitution,  and 
gives  the  jurisdiction  to  the  circuit  courts  in  the  broadest  terms;  namely, 
whenever  in  any  suit  there  is  *a  controversy  between  citizens  of  different 
States,'  and  this  broad  and  general  expression,  as  I  think  I  have  shown, 
gives  jurisdiction  where  any  of  the  contestants  on  opposite  sides  of  the  con- 
troversy are  citizens  of  different  States.''  Id.,  479-481,  (1879).  See,  also, 
Feitelon  v.  Noble,  7  Biss.,  449. 

In  Girardy  v,  Moore,  3  Woods,  397  (1877),  Justice  Bbadlet  held  that 
whenever  the  controversy  in  a  suit  is  between  citizens  of  different  States,  it 
is  within  the  judicial  power  of  the  federal  courts,  though  there  are  other 
persons  in  the  case  citizens  of  the  same  State,  with  a  person  or  persons  on 
the  opposite  side  of  them;  that  sul^ect  to  the  limitation  a»  to  the  amount  in 
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oontroversy,  the  act  of  March  3, 1875,  invests  the  circuit  courts  with  jurisdic- 
tion arising  from  diverse  citizenship  of  litigants,  co-extensive  with  the  judi- 
cial powers  conferred  upon  the  general  government  by  the  Constitution;  that 
if  some  of  the  plaintiffSs  and  some  of  the  defendants  to  a  suit  are  citizens  of 
the  same  State,  the  removal  must  be  sought  by  all  the  plaintiffs  or  by  all  the 
defendants;  but  if  all  the  plaintiffs  on  the  one  hand  and  all  the  defendants 
on  the  other,  are  citizens  of  different  States,  then  any  one  or  more  of  either 
may  remove  the  cause.  The  whole  suit  must  be  removed  or  no  removal  can 
take  place;  and  that  the  act  of  1875  does  not  repeal  the  act  of  1886  (sub- 
stantly  the  third  subdivision  of  section  639,  of  the  Revised  Statutes),  which 
authorizes  one  defendant  if  a  citizen  of  another  State,  to  separate  his  case 
from  that  of  the  other  defendants,  who  axe  citizens  of  the  St^te  where  the 
suit  is  brought,  and  to  remove  it  to  the  circuit  court.  This  accords  with  the 
decision  of  the  United  States  Court  in  the  foregoing  case. 

But  parties  only  nominally  interested  cannot  oonfer  or  take  away  the  juris- 
diction. 

Under  the  judiciaiy  act,  §  12,  it  was  held  that  the  application  for  a  re- 
moval need  not  be  made  by  all  the  parties  entitled  to  it  at  one  time.  Field 
V,  Loronadale,  1  Deady,  288.  / 

A  oorporation  may  be  an  alien. — A  corporation  created  under  the 
laws  of  Great  Britain  is  an  alien  within  the  meaning  of  the  12th  section  of  the 
judiciary  act  [corresponding  to  the  2d  ^section  of  the  act  of  1875,  in  this  re- 
spect], and  when  sued  by  a  citizen  in  the  State  court,  may,  on  coqiplying 
with  the  requirements  of  the  law,  have  a  suit  removed  from  a  State  court  to 
the  circuit  court.  Terry  v.  The  Imperial  Fire  Ins.  Co,,  3  Dill.,  408.  See, 
also,  Louisville  R.  Co.  v.  Letson,  2  How.,  497;  Marshall  v.  The  Baltimore 
dt  Ohio  R.  Co.,  13  Id.,  314;  The  Covington  Drawbridge  Co.  v.  Shepherd, 
20  Id.,  232;  Railway  Company  v.  Whilton,  13  Wall.,  270;  Wilmer  v.  The 
Atlanta  dt  Richmond  Air  Line  R.  Co.,  2  Woods.,  447;  Bird  v.  CockramyJd., 
32. 

Sec.  3.  Manner  of  removal.— That  whenever  either  party, 
or  any  one  or  more  of  the  plaintiffs  or  defendants  entitled  to 
remove  any  suit  mentioned  in  the  next  preceding  section,  shall 
desire  to  remove  such  suit  from  a  State  court  to  the  circuit 
court  of  the  United  States,  he  or  they  may  make  and  file  a  pe- 
tition in  such  suit  in  such  State  court  before  or  at  the  time  at 
which  said  cause  could  be  first  tried,  and  before  the  trial  there- 
of, for  the  removal  of  such  suit  into-  the  circuit  court  to  be 
held  in  the  district  where  such  suit  is  pending,  add  shall  make 
and  file  therewith  a  bond,  with  good  and  sufiicient  security, 
for  his  or  their  entering  in  such  circuit  court,  on  the  first  day 
of  its  then  next  session,  a  copy  of  the  record  in  such  suit,  and 
for  paying  all  costs  that  may  be  awarded  by  the  said  circuit 
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court,  if  said  court  shall  hold  that  sach  suit  was  wron^ully 
or  improperly  removed  thereto,  and  also  for  their  appearing 
and  entering  special  bail  in  such  suit,  if  special  bail  was  origi- 
nally requisite  therein.  It  shall  then  be  the  duty  of  the  State 
court  to  accept  said  petition  and  bond,  and  proceed  no  farther  in 
such  suit,  and  any  bail  that  may  have  been  originally  taken 
shall  be  discharged;  and  the  said  copy  being  entered  as  afore- 
said in  said  circuit  court  of  the  United  States,  the  cause  sliall 
then  proceed  in  the  same  manner  as  if  it  had  been  originally 
commenced  in  the  said  circuit  court;  and  if  in  any  action  com- 
menced in  a  State  court,  the  title  to  land  may  be  concerned, 
and  the  parties  are  citizens  of  the  same  State,  and  the  matter 
in  dispute  exceeds  the  sum  or  value  of  five  hundred  dollars, 
exclusive  of  costs,  the  sura  or  value  being  made  to  appear,  one 
or  more  of  the  plaintiffs  or  defendants,  before  the  trial,  may 
state  to  the  court,  and  make  affidavit,  if  the  court  require  it, 
that  he  or  they  claim  and  shall  rely  upon  a  right  or  title  to  the 
land  *under  a  grant  from  a  State,  and  produce  the  original 
grant,  or  an  exemplification  of  it,  except  where  the  loss  of  the 
public  records  shall  put  it  out  of  his  or  their  power,  and  shall 
move  that  any  one  or  more  of  the  adverse  party  inform  the 
court  whether  he  or  they  claim  a  right  or  title  to  the  land  un- 
der grant  from  some  other  State.  The  party  or  parties  so  re- 
quired shall  give  such  information,  or  otherwise  not  be  allowed 
to  plead  such  grant,  or  give  it  in  evidence  upon  the  trial;  and 
if  he  or  they  inform  that  they  do  claim  under  such  grant,  any 
one  or  more  of  the  party  moving  for  such  information  may 
then,  on  petition  and  bond,  as  hereinbefore  mentioned  in  this 
act,  remove  the  cause  for  trial  to  the  circuit  court  of  the  United 
States  next  to  be  holden  in  such  district;  and  any  one  of  ether 
party  removing  the  cause  shall  not  be  allowed  to  plead  or  give 
evidence  of  any  other  title  than  that  by  him  or  them  stated  as 
aforesaid  as  the  ground  of  his  or  their  claim,  and  the  trial  of 
issues  of  fact  in  the  circuit  courts  shall,  in  all  suits,  except 
those  of  equity,  and  of  admiralty  and  maritime  jurisdiction,  be 
by  jury. 
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When  application  should  be  made.— To  effect  a  removal  under  this 
provision,  the  petition  must  be  filed  in  the  State  court  "before  or  at  the 
term  at  which  said  cause  could  be  first  tried  and  before  the  trial  thereof/* 
This  has  been  held  to  mean,  in  respect  to  suits  pending  when  the  act  was 
passed,  that  the  petition  must  be  filed  at  the  first  term  of  the  court  there- 
after at  which  the  cause  coald  be  tried.  Hence  where  a  suit  tried  in  a  State 
court,  April  14, 1875,  was,  on  the  disagreement  of  the  jury,  continued  at 
that  term  and  the  following  one,  it  was  held  that  a  petition  for  a  removal 
filed  thereafter  should  not  be  granted.  Bible  Society  v,  Orove,  101  U.  S., 
610;  Removal  Cases,  100  Id.,  457. 

In  the  case  last  cited  the  court  held  that  an  application  made  for  the  re- 
moval of  a  cause  from  a  State  to  the  circuit  courts  pending  at  the  passage  of 
the  act  of  March  3,  1875,  was  in  time  if  made  before  trial  and  at  the  first 
term  of  the  court  thereatler. 

The  court  further  held,  that  the  petition,  in  such  a  case,  must  be  presented 
to  the  court  before  the  trial  is  in  good  faith  entered  upon;  and  to  bar  the 
right  of  removal,  it  must  appear  that  the  trial  had  actually  begun  and  was 
in  progress  in  the  order  by  course  of  proceeding  when  the  application  was 
made.  '*  No  mere  attempt  of  one  party  to  get  himself  on  the  record  as 
having  begun  the  trial. will  be  enough.**  See,  also,  Baker  v,  Petersont 
4  Dill.,  562;  Uoadley  v,  San  Francisco,  8  Saw.,  553;  The  Merchants  dt 
Man,  Nat,  Bank  v,  Wheeler,  13  Blatch.,  218. 

Where  a  judgment  had  been  recovered  in  a  State  court  against  a  rail- 
road company  for  $12,000,  and  the  latter  appealed  the  case  to  the  Supreme 
Court  where  a  judgment  was  rendered  reversing  that  below  and  ordering 
a  new  trial,  and  immediately  thereafter  the  company  made  and  filed  in  the 
office  of  the  clerk  of  the  lower  court,  the  court  not  being  in  session,  a  writ  of 
procedendo  together  with  a  petition  for  a  removal  of  the  cause  to  the  circuit 
court  under  the  act  of  March  8, 1875,  accompanied  by  the  necessary  bond, 
and  afterwards,  but  within  the  sixty  days  allowed  for  that  purpose  by  the 
laws  of  the  State  the  plaintiff  on  an  application  for  a  rehearing  in  the 
Supreme  •Coiirt  of  the  State,  obtained  an  order  for  the  suspension  of  its 
judgment  until  the  next  term,  and  the  railroad  company  then  appeared  and 
moved  to  dismiss  the  application  for  a  rehearing  on  the  ground  that  before 
it  was  presented  the  case  had  beea  removed  into  the  circuit  court,  and  that 
consequently  the  Supreme  Court  had  no  jurisdiction  thereof,  the  motion  was 
denied  and  a  rehearing  had  and  the  plaintiff  consenting  to  a  reduction  of  the 
amount  of  the  judgment  to  $7,000,  judgment  for  that  amount  was  rendered. 
On  error,  the  Supreme  Court  held: 

1.  That  the  Supreme  Court  of  the  State  having,  after  reversing  the  judg- 
ment of  the  lower  court,  still  retained  jurisdiction  of  the  cause  for  the  pur- 
pose of  a  hearing,  the  right  of  the  defendant  to  a  new  trial  had  not  been  per- 
fected when  the  petition  for  a  removal  was  filed. 

2.  That  the  subsequent  judgment  in  the  Supreme  Court  operated  as  a  re- 
vocation of  the  order  to  the  court  below  granting  a  new  trial,  and  conse- 
quently withdrew  the  case  from  under  the  petition.  Bailroad  Co,  v,  McKin- 
Uy,  99  U.  S.,  147. 

In  the  case  of  Vanntvar  v.  Bryant,  21  WaJL,  41^  it  was  decided  that  after 
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(me  txial  has  been  had  in  a  State  court,  the  riffht  to  another  maat  be  per- 
fected before  a  demand  can  be  made  for  the  removal  of  the  case  to  the  circuit 
court  of  the  United  States.  And  in  Insurance  Co,  v,  Dunn,  19  Wall.,  214,  it 
was  held  that  a  canse  could  be  removed  from  the  State  to  the  circuit  court 
after  a  trial  and  judgrment  in  a  State  court  if  before  the  reuioval,  the  firut 
judgment  be  set  aside  or  vacated,  and  the  right  to  a  new  trial  perfected. 

In  the  La  Mothe  Manufactring  Co.  v.  The  National  Tube  Works  Co.,  15 
Blatch.,  432,  Judge  BLATCBnro&D  observes:  '*  In  respect  to  a  case  which  is 
covered  by  section  two  of  the  act  of  1875,  even  though  the  same  case  was 
covered  by  subdivision  one  of  section  639  of  the  Revised  Statutes,  the  provi* 
sion  of  section  three  (of  the  act  of  1875)  that  the  petition  £or  removal  may  be 
filed  '  before  or  at  the  term  at  which  said  cause  could  be  first  tried,  and  be- 
fore the  trial  thereof,*  is  iiPconflict  with  the  provision  of  said  subdivision  one, 
that  the  petition  must  be  filed  at  the  time  the  appearance  of  the  defendant 
is  entered  in  the  State  Court,  and  the  earlier  provision  is  repealed/* 

Judge  Dillon  says:  (Dillon  on  Removal  of  Causes,  p.  28).  *'That  it  would 
seem  that  subdivision  1,  of  section  629  *  is  practically  repealed  by  reason  of 
being  merged  in  the  more  enlarged  right  given  by  the  act  of  1875."* 

See,  also,  opinion  by  Judge  Ballabd  in  Cooke  v.  Ford,  4  Cent.  L.  J.,  561; 
Hervey  v.  The  Illinois  Midland  Railway  Co,,  7  Biss.,  103. 

Under  a  similar  provision,  as  to  t^e  time  of  the  application  for  the  removal 
by  any  defendant,  under  certain  circumstances,  in  the  act  of  1866,  where 
judgment  had  been  rendered  in  a  State  court  in  favor  of  the  plaintiff  and 
against  two  defendants,  and  the  judgment  was  afterwards  reversed  and  a  new 
trial  granted,  and  afterwards,  and  before  a  new  trial,  one  of  the  defendant]^ 
applied  to  the  State  court  for  a  removal  of  the  suit  against  him  into  the  cir- 
cuit court,  it  was  held  that  the  case  stood  for  trial  as  if  no  trial  had  occurred, 
and  that  the  cause  was  properly  removed.  Dart  p.  McKinney,  9  Blatch., 
859.  See,  also,  explanation  of  the  act  of  1875.  Atle  v.  Potter  4  Dill..  550; 
MeColoughv.  Sterling  School  Furniture  Co.,  Id.,  563;  Palmer  v.  McCall, 
Id.,  566. 

The  whole  controversy  must  be  removed.— In  order  to  authorize 
a  removal  of  a  cause  it  must  appear  that  the  matter  in  controversy  can  be  wholly 
determined  in  the  circuit  court:  a  part  of  a  controversy  cannot  be  removed. 
Hervey  v.  The  Illinois  Mid.  R.  Co.,  7  Biss.,  103.  A  fragment  of  the  suit  or 
controversy  cannot  be  removed  under  the  act  of  1875,  because  a  party  inter- 
ested in  that  fragment,  or  some  single  issue,  is  a  citizen  of  another  State  from 
that  of  the  plaintiff.  Carreaher  v.  Brennan,  7  Biss.,  497.  See,  also,  Arapahoe 
County  V.  Kansas  Pacific  R.  Co.,  4  Dill.,  277. 

The  right  to  remove  a  case  founded  upon  citizenship  of  the  parties  depends 
npon  their  citizenship  as  persons,  and  not  as  representatives  of  othei;^arties 
if  there  can  be  such  a  thing.  Hence,  where  a  suit  was  brought  by  executors 
and  the  petition  alleged  that  as  such  executors  they  had  the  required  citizen- 
ship, this  was  held  insufficient  to  authorize  a  removal  of  a  cause  from  the 
State  to  a  circuit  court.  Amory  v.  Amory,  95  U.  S.,  186.  See,  also,  Crai- 
gie  V.  McArthur,  4  Dill.,  474. 

Citizenship  of  merely  nominal  parties  will  not  affect  the  question  of  the 
right  4^  removal,  but  onder  the  act  of  1875  the  whole  controversy  must  be 
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remoyed  if  anythinfj^  is;  and  forei^  citizens  cannot  remove  a  cause  unless 
they  constitute  the  entire  parties  plaintiff  or  parties  defendant — it  must  be 
a  suit  between  citizens  of  one  of  the  States  on  one  side,  and  foreign  States, 
citizens  or  subjects  cm  the  other.  Hewey  v.  The  Illinois  Mid.  E.  Co.,  7  Biss., 
108;  Arapahoe  County  v.  Kansas  Pacific  R.  Co.,  4  DiU.,  277.  But,  see 
Removal  Cases,  100  U.  S.,  457,  where  it  was  held  sufficient  in  this  respect, 
if,  after  placing  all  on  one  side  or  the  other,  as  the  matter  in  dispute  may 
require,  then  if  all  on  one  side  desire  a  removal,  it  maybe  had.  See,  also, 
Osgood  V.  Chicago,  etc.,  E,  Co,,  6  Biss.,  330;  Scott  v.  The  Clinton,  etc,  R. 
Co.,  6  Biss.,  529. 

The  statute  must  be  oomplied  with.— To  entitle  a  party  to  a  re- 
moval, the  act  of  1875  must  be  substantially  complied  with.  Hence  where 
the  bond  given  on  an  application  for  a  removal  contained  a  blank  space  where 
the  amount  of  the  penalty  should  have  been  inserted  it  was  held  that  no  right 
of  removal  existed.  Burdichv,  Hale,  7  Biss.,  96.  See,  also,  Osgood  v.  Chi- 
cago, etc.,  R.  Co.,  6  Biss.,  880,  where  it  was  held  that  the  act  of  1875  repealed 
previous  acts  on  the  subject;  and  that  since  its  passage  a  defendant,  though 
a  citizen  of  the  State  where  the  suit  is  brought,  may  remove  a  case  from  the 
State  to  a  circuit  court. 

So,  the  petition  for  the  removal  should  also  clearly  state  the  grounds  of  the 
removal,  whether  arising  from  the  citizenship  of  the  parties,  or  the  subject- 
matter,  and  ako  the  amount  iir  controversy,  where  that  is  essential.  A  bran- 
eher  v.  Sehell,  4  Blatch.,  256;  Thurton  v.  Union  P.  R.  Co.,  3  Dill..  366; 
Railway  Co.  v.  Ramsey,  22  Wall., 328.  It  was  settled  in  the  case  of  Insur- 
ance Company  v.  Pechner,  95  U.  S.,  188,  that  under  the  twelfth  section  of 
the  judiciary  act  of  1789  (embodied  in  section  639  of  the  Revised  Statutes),  a 
cause  cannot  be  removed  from  a  State  to  a  federal  court  unless  the  petition 
for  removal  or  the  record  of  the  cause  affirmatively  shows,  that  at  iiie  time 
of  the  commencement  of  the  suit  the  parties  were  citizens  of  different 
States. 

At  the  October  term  of  the  dicuit  court  at  Des  Moines,  in  the  eighth  cir- 
cuit, circuit  judge  McCrart  held  that  '*  under  the  act  of  1875,  as  well  as 
under  the  previous  law,  a  case  cannot  be  removed  from  a  State  to  a  federal 
court  on  the  ground  of  citizenship  of  the  parties,  unless  it  appears  from  the 
record  that  at  the  time  the  suit  was  commenced  the  parties  to  it  were  citi- 
zens of  different  States.**  This  opinion  was  concurred  in  by  Mr.  Justice 
Miller,  circuit  justice.  ^ 

When  the  writ  of  oertiorari  may  iBSue.—The  only  object  of  a  cer- 
tiorari is  to  bring  the  record  from  the  State  court  into  the  federal  court;  but 
where  the  record  is  in  the  St^te  court  and  is  before  the  circuit  court,  the  is- 
suance of  a  certiorari  is  useless.  If  the  clerk  of  the  State  court  refuses  to 
certify,  then  the  circuit  court  will  allow  parties  to  supply  them.  ScoU  v. 
The  Clinton,  etc.,  R.  Co.,  6  Biss..  529;  Akerly  n.  Vilas,  2  Bisa.,  110. 

The  record  means  an  exemplified  copy;  and  this  holds  good  in  case  of  an 
indictment,  where  a  criminal  prosecution  is  remitted  from  the  district  to  the 
circuit  court,  under  the  provisions  of  section  1037,  of  the  Revised  Statutes. 
The  United  StaUs  v.  McKee,  4  Dill.,  1. 
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■ 

Seo-  4.    Process  not  affected  by  removal.— That  when 

any  suit  shall  be  removed  from  a  State  court  to  a  circuit  court 
of  the  United  States,  any  attachment  or  sequestration  of  the 
goods  or  estate  of  the  defendant  had  in  such  suit  in  the  State 
court,  shall  hold  the  goods  or  estate  so  attached  or  sequestered 
to  answer  the  final  judgment  or  deci'ee  in  the  same  manner 
as  by  law  they  would  have  been  held  to  answer  final  judgment 
or  decree  had  it  been  rendered  in  the  court  in  which  such  suit 
had  been  commenced;  and  all  bonds,  undertakings  or  security 
given  by  either  party  in  such  suit  prior  to  its  removal,  shall 
remain  valid  and  effectual  notwithstanding  such  removal;  and 
all  injunctions,  orders,  and  other  proceedings,  had  in  such  suit 
prior  to  its  removal,  shall  remain  in  full  force  and  effect  until 
dissolved  or  modified  by  the  court  to  which  such  suit  shall  be 
removed. 

Attachment,  injunctions^  etc.  — ^A  motion  to  dissolve  an  attachment 
may  be  made  after  a  removal,  under  the  provision  of  the  State  laws,  in  the 
discretion  of  the  coart,  though  the  same  motion  may  have  been  prosecuted 
to  the  State  court.    Garden  City  Man,  Co,  v.  Smithy  1  Dill.,  305. 

And  it  was  held,  under  the  act  of  1866,  that  injunctions  were  ipso  facto 
dissolved,  on  removal,  as  they  did  not  come  within  the  saving  provision  of 
the  act.  Hatch  v.  Chicago,  etc.,  R.  Co.,  6  Blatch,  105.  But  the  act  of  1875 
expressly  provides  that  they  shall  continue  in  force. 

See,  as  to  practice  oYi  motion  to  dissolve,  Carrington  v.  Florida  R.  Co., 
,9  Blatch,  468.  » 

The  circuit  court,  on' a  removal  of  a  cause,  takes  the  case  in  the  condition 
it  was  when  the  State  court  was  deprived  of  jurisdiction.  The  circuit  court 
has  no  more  power  over  what  was  done  before  the  removal  than  the  State 
court  would  have  if  the  suit  had  remained  there;  and  the  proceedings  in  a 
cause  are  not  vacated  by  a  removal.  Rights  litigated  and  disposed  of,  under 
the  law  previous  to  the  act  of  1875,  are  concluded  by  the  judgment  of  the 
State  court.    Duncan  v.  Gregan,  101 V.  S.,  810. 

^  Seo.  5.    Suit  dismissed  or  remanded.— That  if,  in  any 

suit  commenced  in  a  circuit  court,  or  removed  from  a  State 
court  to  a  circuit  court  of  the  United  States,  it  shall  appear  to 
the  satisfaction  of  said  circuit  court,  at  any  time  after  such 
suit  has  been  brought  or  removed  thereto,  that  such  suit  does 
not  really  and  substantially  involve  a  dispute  or  controversy 
properly  within  the  jurisdiction  of  said  circuit  court,  or  that 
the  parties  to  said  suit  have  been  improperly  or  coUusively 
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made  or  joined,  either  as  plaintijOTs  or  defendants,  for  the  pur- 
pose of  creating  a  case  cognizable  or  removable  nnder  tliis  act, 
the  said  circuit  court  shall  proceed  no  further  therein,  but 
shall  dismiss  the  suit  or  remand  it  to  the  court  from  which  it 
was  removed,  as  justice  may  require,  and  shall  make  such 
order  as  to  costs  as  shall  be  just,  but  the  order  of  said  circuit 
court  dismissing  or  remanding  said  cause  to  the  State  court 
shall  be  reviewable  by  the  Supreme  Court  on  writ  of  error  or 
appeal,  as  the  case  may  be. 

When  the  court  will  remand— when  not.— The  character  of  saits 
brought  in  the  drcaii  court  or  removed  there  from  the  State  courts  is  always 
open  to  examination  whether  ratione  materiae,  they  can  take  jurisdiction. 
Railroad  Company  v.  McKinley,  99  U.  S.,  147. 

If  the  papers  are  regular  and  conform  to  the  requirements  of  the  act, 
accompanied  with  the  offer  of  the  bond  and  surety  required,  the  State 
court  has  no  further  jurisdiction  of  the  case,  and  it  seems  the  court  has  no 
discretion  in  the  matter;  and  that  the  question  of  jurisdiction  belongs  to 
the  federal  court.'  Fisk  v.  Union  Pac.  E.  Co.,  6  Blatch.,  362;  Hatch  v. 
Chicago,  R.  L  dt  P,  R,  Co,,  6  Id.,  105;  Kanouse  v,  Martin,  15  How.,  198; 
Insurance  Co,  v,  Dunn,  19  Wall.,  214;  Akerlt/  v.  Vilas,  2  Biss.,  110;  -Kat7- 
icay  Co.  V,  Ramsey,  22  Wall.,  328. 

The  bond  must  be  good,  as  well  as  the  petition,  but  the  sufficiency  of  them 
is  to  be  determined  by  the  federal  court.  Osgood  v,  Chicago  dt  C.  R.  Co., 
6  Biss.,  330. 

A  motion  to  remand  admits  the  facts  set  out  in  the  petition  for  removal. 
Buttner  v.  Miller,  1  Woods,  C.  C,  620.  If  not  one  of  federal  cognizance  it 
must  be  remanded  or  dismissed  when  the  facts  appear  to  justify  such  action. 
Dennistown  v.  Draper,  5  Blatch.,  336;  Heath  v.  Austin,  12  Id.,  320;  Galvin 
v.'Bouiwell,  9  Id.,  470;  Wood  v.  Mathews,  2  Id.,  370.  Issue  may  be  taken 
on  the  facts  stated  as  the  gounds  of  removal  in  the  circuit  court.  Fish  v. 
Union  Pacific  R.  Co.,  8  Blatch.,  243;  Heath  v,  Austin,  12  Id.,  320;  Field  v. 
LownsdaU,  1  Deady,  288. 

Sec.  6.  Mode  of  procedure. — That  the  circnit  court  of 
the  United  States  shall,  in  all  suits  removed  under  the  provis- 
ion of  this  act,  proceed  therein  as  if  the  suit  had  been  origin- 
ally commenced  in  said  circuit  court,  and  the  same  proceed- 
ings had  been  taken  in  such  suit  in  said  circuit  court  as  shall 
have  been  had  therein  in  said  State  court  prior  to  its  removal. 

Sbo.  7.  Time  to  file  copy  of  record— misfeasance  of 
clerk  of  State  court— certiorari.— That  in  all  causes 
removable  under  this  act,  if  the  term  of  the  circuit  court  to 
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which  the  same  is  removable,  then  next  to  be  holden,  shall 
commence  within  twenty  days  after  fiKng  the  petition  and 
bond  in  the  State  aonrt  for  its  removal,  then  he  or  they  who 
apply  to  remove  the  same  shall  have  twenty  days  from  such 
application  to  tile  said  copy  of  record  in  said  circuit  court  and 
enter  appearance  therein,  and  if  done  within  said  twenty  days 
said  filing  and  appearance  shall  be  taken  to  satisfy  the  said 
bond  in  that  behalf.  That  if  the  clerk  of  the  State  court  in 
which  any  such  cause  shall  be  pending  shall  refuse  to  any  one 
or  more  of  the  parties  or  persons  applying  to  remove  the  same 
a  copy  of  the.  record  therein,  after  tender  of  the  legal  fees  for 
such  copy,  said  clerk  so  offending  shall  be  deemed  guilty  of  a 
misdemeanor  and  on  conviction  thereof  in  the  circuit  court  ol 
the  United  States  to  which  said  action  or  proceeding  was 
removed,  shall  be  punished  by  imprisonment  not  more  than 
one  year,  or  by  fine  not  exceeding  $1,000,  or  both  in  the  dis-  • 
cretion  of  the  court.  And  the  circuit  court  to  w^hich  any 
cause  shall  be  removable  under  this  act  shall  have  power  to 
issue  a  writ  of  certiorari  to  said  State  court,  commanding  said 
State  court  to  make  return  of  the  record  in  any  such  cause 
removed  as  aforesaid,  or  in  which  any  one  or  more  of  the 
plaintiffs  or  defendants  have  complied  with  the  provisions  of 
this  act  for  the  removal  of  the  same  and  enforce  said  writ 
according  to  law;  and  if  it  shall  be  impossible  for  the  parties 
or  persons  removing  any  cause  under  this  act,  or  complying 
with  its  provision  for  the  removal  thereof,  to  obtain  said  jcopy 
for  the  reason  that  the  clerk  of  said  State  court  refuses  to  fur- 
nish a  copy  on  payment  of  legal  fees,  or  for  any  other  reason, 
the' circuit  court  shall  make  an  order  requiring  the  prosecutor 
in  any  such  action  or  proceeding  to  enforce  forfeiture  or  recover 
penalty  as  aforesaid,  to  file  a  copy  of  the  paper  or  proceeding  by 
which  the  same  was  commenced  within  such  time  as  the  court 
may  determine,  and  in  default  thereof  the  court  shall  dismiss 
the  said  action  or  proceeding;  but  if  said  order  shall  be  com- 
plied with,  then  said  court  shall  require  the  other  party  to 
plead,  and  said  action  or  proceeding  shall  proceed  to  final 
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jtidgraeiit,  and  the  said  circuit  court  may  make  an  order 
requiring  the  parties  thereto  to  plead  denovo;  and  the  bond 
^ven,  conditioned  as  aforesaid,  shall  be  discharged  so  far  as  it 
i-eqnires  a  copy  of  the  record  to  be  filed  as  aforesaid. 

A  suit  tried  in  a  State  court,  April  14, 1875,  was,  on  the  disagrreement  of 
the  jury,  continued  at  that  tetm  and  the  following^  one;  held,  that  a 
removal  thereafter,  on  a  petition  therefor,  should  not  be  granted.  Bihle 
Society  V.  Grove,  101  U.  S.,  610. 

But  if  on  a  refusal  to  gfrant  a  removal,  the  party  entitled  thereto  defends 
the  suit,  he  loses  none  of  his  rights  by  so  doing.  Removal  Cases,  100 
U.  S.,  457. 

Sbc.  8.  Enforcement  of  liens— removal  of  incum- 
brances—process— appearances, — That  when  in  any  suit 
commenced  in  any  circuit  court  ©f  the  United  States,  to  enforce 
any  legal  or  equitable  lien  upon  or  claim  to,  or  to  remove  any 
incumbrance  or  lien  or  cloud  upon  the  title  to  real  or  personal 
property  within  the  district  where  such  suit  is  brought,  one  or 
more  of  the  defendants  therein  shall  not  be  an  inhabitant  of  or 
found  within  the  said  district,  or  shall  not  voluntarily  appear 
thereto,  it  shall  be  lawful  for  the  court  to  make  an  order  di- 
recting such  absent  defendant  or  defendants  to  appear,  plead, 
answer,  or  demur,  by  a  day  certain  to  be  designated  which  or- ' 
der  shall  be  served  on  such  absent  defendant  or  defendants,  if 
practicable,  wherever  found,  and  also  upon  the  person  or  per- 
sons in  possession  or  charge  of  said  property,  if  any  thei^e  be; 
or  where  such  personal  service  upon  such  absent  defendant  or 
defendants  is  not  practicable,  sach  order  shall  be  published  in 
such  manner  as  the  court  may  direct  not  less  than  once  a  week 
for  six  consecutive  weeks;  and  in  case  such  absent  defendant 
shall  not  appear,  plead,  answer,  or  demur  within  the  time  so 
limited,  or  within  some  further  time,  to  be  allowed  by  the 
court,  in  its  discretion,  and  upon  proof  of  the  service  or  publi- 
cation of  said  order,  and  of  the  performance  of  the  directions 
contained  in  the  same,  it  shall  be  lawful  for  the  court  to  enter- 
tain jurisdiction  and  to  proceed  to  the  hearing  and  adjudication 
of  such  suit  in  the  same  manner  as  if  such  absent  defendant 
had  been  served  VTlth  process  within  the  said  district;  but  said 
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adjudication  shall,  as  regards  said  absent  defendant  or  defend- 
ants without  appearance,  affect  only  the  property  which  shall 
have  been  the  subject  of  the  suit  and  under  the  jurisdiction  of 
the  court  therein  within  said  district.  And  when  a  part  of 
said  real  or  personal  property  against  which  such  proceedings 
shall  be  taken  shall  be  within  another  district  but  within  the 
same  State,  said  suit  may  be  brought  in  either  district  in  said 
State:  Provided^  however^  That  any  defendant  or  defendants, 
not  actually  personally  notified  as  above  provided,  may  at  any 
tim^e  within  pne  year  after  final  judgment  in  any  suit  men- 
tioned in  this  section,  enter  his  appearance  in  said  suit  in  said 
circuit  court,  and  thereupon  the  said  court  shall  make  an  order 
setting  aside  the  judgment  therein,  and  permitting  said  de- 
fendant or  defendants  to  plead  therein  on  payment  by  him  or 
them  of  such  costs  as  the  court  shall  deem  just;  and  thereupon 
said  suit  shall  be  proceeded  with  to  final  judgment,  according 
to  law. 

The  provisions  of  this  section  would  appear  to  repeal  section  788  of  the 
Revised  Statutes  [see  post]  as  it  covers  substantially  the  same  matters,  with 

■ 

some  other  provisions. 

Sec.  9.— Revival  of  action  on  death  of  party.— That 

whenever  either  party  to  a  final  judgment  or  decree,  which  has 
been  or  shall  be  rendered  in  any  circuit  court,  has  died  or  shall 
die  before  the  time  allowed  for  taking  an  appeal  or  bringing 
a  writ  of  error  has  expired,  it  shall  not  be  necessary  to  reverse 
the  suit  by  any  formal  proceeding  aforesaid.  The  representative 
of  such  deceased  party  may  file  in  the  office  of  the  clerk  of 
such  circuit  court  a  duly  certified  copy  of  his  appointment,  and 
thereupon  may  enter  an  appearance  or  may  bring  writ  of 
error  as  the  party  he  represents  might  h&ve  done.  If  the  party 
in  whose  favor  such  judgment  or  decree  was  rendered  has  died 
before  appeal  taken  or  writ  of  error  brought,  notice  to  his  rep- 
resentatives shall  be  given  from  the  Supreme  Court,  as  pro- 
vided in  case  of  the  death  of  a  party  after  appeal  taken  or  writ 
of  error  brought. 
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Seo.  10.    Repeal. — That  all  acts  and  parts  of  acts  in  con- 
flict with  the  provisions  of  this  act  are  hereby  repealed. 
Approved,  March  3d,  1875. 

ACT  OF  MABCH  3»  1879.— An  Act  to  give  circuit  courts  appellate 
jurisdiction  in  certain  criminal  cases. 

Circuit  courts— Appellate  criminal  Jurisdiction.— 5<3 

id  enacted  iy  the  Senate  and  Hoit^e  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled:  The  cir- 
cuit court  for  each  judicial  district  shall  have  jurisdiction  of 
writs  of  error  in  all  criminal  cases  tried  before  the  district 
court  where  the  sentence  is  imprisonment  or  fine  and  imprison- 
ment, or  where,  if  a  fine  only,  the  fine  shall  exceed  the  sum  of 
three  hundred  dollars;  and  in  such  case  a  respondent  feeling 
himself  aggrieved  by  a  decision  of  a  district  court,  may  except 
to  the  opinion  of  the  court,  and  tender  his  bill  of  exceptions, 
which  shall  be  settled  and  allowed  according  to  the  truth,  and 
signed  by  the  judge,  and  it  shall  be  a  part  of  the  record  of  the 
case. 

Seo.  2.  Writ  of  error— bond— bail  .—Within  one  year 
next  after  the  end  of  the  term  at  wliich  such  sentence  shall 
be  pronounced,  and  not  after,  the  respondent  may  petition  for 
a  writ  of  errof  from  the  judgment  of  the  district  court  in  the 
cases  named  in  the  preceding  section,  which  petition  shall  be 
presented  to  the  circuit  judge  or  circuit  justice  in  term  or  vaca- 
tion, who,  on  consideration  of  the  importance  and  difficulty 
of  the  questions  presented  in  the  record,  may  allow  such  writ 
of  error,  and  may  order  that  such  writ  shall  operate  as  a  stay 
of  proceedings  under  the  sentence;  but  the  allowance  of  such 
writ  shall  not  so  operate  without  such  order.  The  judge  or 
justice  allowing  such  writ  of  error  shall  take  a  bond  with  suffi- 
cient sureties  that  the  same  shall  be  prosecuted  to  efiect,  and 
that  the  respondent  shall  abide  the  judgment  of  the  circuit 
court  thereon.  And  if  the  writ  shall  be  allov^d  to  operate  as 
a  stay  of  proceedings  under  the  sentence,  bail  may  in  like  man- 
ner be  taken  for  the  appearance  of  the  respondent  at  the  term 
12 
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of  the  circuit  court  to  which  Buch  writ  of  error  Bball  be  return- 
able, and  that  he  will  not  depart  without  leave  of  court. 

Seo.  8.  Return — Proceedings. — Such  writ  of  error  so 
allowed  shall  be  returnable  to  the  next  regular  term  of  the 
circuit  court  for  the  district,  and  shall  be  served  on  the  dis- 
trict attorney  of  the  United  States  for  such  district.  The  cir- 
cuit court  may  advance  all  such  writs  of  error  on  its  docket  in 
order  that  speedy  jastice  may  be  done.  And  in  case  of  an 
affirmance  of  the  judgment  of  the  district  court,  the  circuit 
court  shall  proceed  to  pronounce  final  sentence  and  to  award 
execution  thereon;  but  if  such  judgment  shall  be  reversed,  the 
circuit  court  may  proceed  with  the  trial  of  said  cause  de  nevo^ 
or  remand  the  same  to  the  district  court  for  further  procee- 
dings. 

Approved,  March  8,  1879. 
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658.  Terms. 

659.  Recognizances  to  a  certain  term 

in   southern   district  of  New 
York. 

660.  Effect  of  altering  terms  of  cir- 

coit  courts. 

661.  Special  sessions  for  trial  of  crim- 

mal  cases. 

662.  Special    sessions  for    criminal 

trials  near  the  place  of  the  of- 
fense. 

663.  Adjourned  terms,  Missouri. 

664.  California,  Oregon,  and  Nevada, 

special  sessions. 


Sao. 

665.  Kentucky  and  Indiana,  special 

terms. 

666.  Tennessee,  special  terms. 

667.  North  Carolina,  sp^al  terms. 

668.  Virginia,     Wisconsin,     special 

terms. 

669.  Special  terms,  general  rule. 

670.  Special  terms,  business  trans- 

acted at. 

671.  Adjournment  in  absence  of  the 

judges. 

672.  Adjournment  in  absence  of  the 

judges,  by  written  order. 


Seo.  658.  Term^. — The  regular  terms  of  tlie  circuit  courts 
shall  be  held  in  each  year,  at  the  times  and  places  following; 
but  when  any  of  said  dates  shall  fall  on  Sunday  the  term  shall 
commence  on  the  following  day: 

ALABAMA. 

In  and  for  the  southern  district  of  Alabama,  on  the  fourth 
Monday  in  December  and  the  first  Monday  in  June  in  each 
year;  for  the  middle  district,  on  the  first  Monday  of  May  and 
the  first  Monday  of  November  in  each  year;  for  the  northern 
district,  on  the  first  Monday  of  April  and  the  second  Monday 
of  October  in  each  year. 

3  Mar.,  1837,  c.  34,  s.  2,*  v.  6,  p.  177;  22  Feb.,  1838,  c.  12.  s.  1,  v.  6,  p. 
210;  6  Aug.,  1842,  c.  180,  s.  i;  v.  6,  p.  507;  12  April,  1844,  c.  12,  s.  3,  v. 
6,  p.  655;  1  Mar.,  1845,  c.  89,  s.  1,  v.  5,  p.  731;  15  July,  1862,  c.  178,  s. 
1«  T.  12,  p.  576;  16  F«6.,  1876,  c.  11,  v.  19,  p.  4.    Jane  22, 1874,  p.  195. 
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.ARKANSAS. 

In  and  for  the  eastera  district  of  Arkansas,  at  Little  Bock, 
on  the  second  Monday  in  April  and  the  fourth  Monday  in 

* 

October. 

3  Mar.,  1837,  c.,84,  b.  2,  ▼.  5,  p.  177;    21  May,  1872,  c.  176,  s.  1,  ▼.  17,  p. 
185. 

CALIFORNIA. 

In  the  district  of  California,  at  San  Francisco,  [on  the  first 
Monday  in  February,  the  second  Monday  in  July,  and  the 
fourth  Monday  in  November  in  each  year]. 

19  Feb.,  1864,  c.  11,  a.  1,  v.  13,  p.  4;  27  July,  1866,  c.  280,  8.  1,  ▼.  14,  p. 
300;  18  Feb.,  1876,  p.  4. 

CONNECTICUT. 

In  the  district  of  Connecticut,  at  New  Haven,  on  the  fourth 
Tuesday  in  April;  and  at  Hartford,  on  the  third  Tuesday  in 
September. 

13  April,  1792,  c.  21, 8. 2,  v.  1,  p.  253;  24  Feb.,  1843,  c.  44,  s.  1,  ▼.  5,  p.  601. 

BEIiAWARE. 

In  the  district  of  Delaware,  at  Wilmington,  on  the  third 
Tuesday  in  June  and  October. 
10  May,  1852,  c  33,  b.  1,  v.  10,  p.  5;  14  June,  1856»  c  45,  a.  1,  v.  11,  p.  22. 

FLORIDA. 

In  the  southern  district  of  Florida,  at  Key  West,  on  the  first 
Mondays  in  May  and  November,  [at  Tampa  on  the  first  Mon- 
day in  March  of  each  year]. 

In  the  northern  district  of  Florida,  at  Tallahassee,  on  the 
first  Monday  in  February;  at  Pensacola,  on  the  first  Monday 
in  March;  and  at  Jacksonville,  on  the  first  Monday  in  Decem- 
ber. 

23  Feb.,  1847,  c.  20,  a.  2,  ▼.  9,  p.  131;  15  July,  1862,  c.  178,  a.  1,  v.  12,  p. 
576;  27  July,  1868,  c.  270, 8. 1,  v.  15,  p.  239;  3  Feb.,  1879,  p.  280;  ante,  p.  7. 

GEORGIA.      * 

In  the  southern  district  of  Georgia,  at  Savannah,  on  the 
second  Monday  in  April;  and  on  Thursday  after  the  first  Mon- 
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day  in  November;  and  at  Macon,  on  the  first  Monday  of  May 
and  October  of  each  year. 

In  the  northern  district  of  Georgia,  at  Atlanta,  on  the  sec- 
ond Mondays  in  March  and  September. 

21  Jan.,  1829,  c.  8,  s.  1,  y.  4,  p.  831;  1  Mar.,  1845,  c.  39,  &  1,  v.  5,  p.  731; 
11  Aug.,  1848,  c.  151,  89.  4,  5,  8,  v.  9,  pp.  280,  281;  4  June,  1872,  c.  284, 
8.  3,  T.  17,  p.  218.    See  act  of  January  29, 1880,  ante,  p.  8. 

ILLINOIS. 

In  the  northern  district  of  Illinois,  at  Chicago,  on  the  first 
Monday  in  July  and  the  third  Monday  in  December. 

In  the  southern  district  of  Illinois,  at  Springfield,  on  the 
first  Mondays  in  January  and  June. 

19  Feb.;  1855.  c.  96,  s.  2,  v.  10,  p.  606;  23  April,  1856,  c.  18,  s.  1,  v.  11,  p.  4. 

INDIANA. 

In  the  district  of  Indiana,  at  Indianapolis,  on  the  first  Tues- 
day in  May  and  November;  and  at  New  Albany,  on  the  first 
Monday  in  January  and  July;  and  at  Evansville,  on  the  first 
Monday  in .  February  and  August,  [and  two  terms  each  year 
at  the  city  of  Fort  Wayne,  the  time  and  length  of  the  terms  to 
be  fixed  by  the  judges]. 

10  Mar.,  1838,  c.  33,  8. 1,  v.  5,  p.  215;  20  Feb.,  1863,  c.  47,  s.  1,  v.  12.  p. 
657;  30  June,  1870,  c.  180, 8. 1,  v.  16,  p.  175;  June  18, 1878,  p.  166. 

IOWA. 

CHAP.  120. — An  Act  providing  the  times  and  places  of  holding  the  cir- 
cnit  court  of  the  United  States  in  the  district  of  Iowa,  and  for  other, 
purposes. 

Section  1.    United  States  circnit  court— district  of 

Iowa. — Be  it  enacted  hy  the  Senate  and  House  of  Bepre- 
sentaiives  o/t/te  United  States  of  America  in  Congress  assem- 
bledy  That  the  circuit  court  of  the  United  States  in  and  for 
the  district  of  Iowa  shall  hereafter  be  held  at  the  times  and 
places  provided  by  law  for  holding  the  United  States  district 
court  in  and  for  said  district.  Causes  removed  from  any  court 
of  the  State  of  Iowa  into  said  circuit  court  within  said  dis- 
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trict  sball  be  removed  to  the  circnit  court  in  the  division  in 
which  each  State  court  is  held,  unless  the  parties  thereto  shall 
otherwise  agree,  or  the  court,  for  good  cause,  shall  otherwise 
order. 

Sec.  2.  Civil  suits.— That  all  civil  suits  not  of  a  local 
nature  which  shall  hereafter  be  brought  in  the  circuit  or  dis- 
trict court  of  the  United  States  in  said  district  must  be 
brought  in  the  division  of  the  district  where  the  defendant  or 
defendants  reside,  but  if  there  are  two  or  more  defendants 
residing  in  different  divisions  the  plaintiff  may  sue  in  either 
one  of  the  divisions  in  which  a  defendant  resides.  All  issues  of 
fact  triable  in  either  of  said  courts  shall  be  tried  in  the  divis- 
ion where  the  defendant  or  one  of  the  defendants  resides, 
unless  by  consent  of  both  parties  the  case  shall  be  removed  to 
some  other  division.  Where  the  defendant  is  a  non-resident 
of  the  district  suit  may  be  brought  in  any  division  where 
property  or  the  defendant  is  found. 

Sec.  3*  Northern  division— southern  division— west- 
ern division — central  division. — ^That  the  northern  division 
of  said  district  shall  contain  the  following  counties:  Allamakee, 
"Winneshiek,  Howard,  Mitchell,  Floyd,  Chickasaw,  Fayette, 
Clayton,  Butler,  Bremer,  Grundy,  Black  Hawk,  Buchanan, 
Delaware,  Dubuque,  Benton,  Linn,  Jones,  Jackson  and  Clin- 
ton. The  southern  division  shall  contain  the  counties  of 
Cedar,  Scott,  Muscatine,  Louisa,  Washington,  Keokuk,  Ma- 
haska, Monroe,  Wapello,  Jefferson,  Henry,  Des  Moines,  Lee, 
Yan  Buren,  Davis  and  Appanoose.  The  western  division 
shall  contain  the  counties  of  Monona,  Crawford,  Carroll, 
Guthrie,  Audubon,  Shelby,  Harrison,  Pottawattamie,  Cass, 
Adair,  Union,  Adams,  Montgomery,  Mills,  Fremont,  Page 
Taylor  and  Einggold.  The  central  division  shall  contain  the 
remaining  counties  of  the  State. 

Seo.  4.  Clerk. — That  the  clerk  of  the  district  court  shall 
be  the  clerk  of  the  circuit  court  at  all  the  places  where  the 
same  is  held  in  said  district,  except  at  Des  Moines. 
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Sec.  6.    RepeaL — ^That  all  acts  and  parts  of  acts  inconsist- 
ent with  this  act  are  hereby  repealed. 
Approved,  June  4, 1880. 

KANSA& 

In  the  district  of  Elansas,  at  Leavenworth,  on  the  first  Mon- 
day in  June;  at  the  seat  of  government  of  the  State,  on  the 
fourth  Monday  in  November;  and  at  the  city  of  Fort  Scott, 
on  the  second  Monday  of  January. 

21  Jan.,  1861,  c.  20, 8.  5,  y.  12,  p.  12S;  13  Jan.,  1863,  c.  9,  s.  1,  v.  12,  p. 
634;  21  May,  1872,  c.  176,  a.  1,  v.  17,  p.  135;  8  June,  1872,  c.  841,  ▼.  17,  p. 
834.    Mar.  3,  1879,  p.  355;  ante,  p.  76. 

KENTUCKY. 

In  the  district  of  Kentucky,  at  Covington,  on  the  third  Mon- 
day  in  April  and  the  first  Monday  in  December;  at  Louisville, 
on  the  third  Monday  in  February  and  the  first  Monday  in  Oc- 
tober; at  Frankfort,  on  the  third  Monday  in  May  and  the  first 
Monday  in  January;  and  at  Paducah,  on  the  third  Monday  in 
March  and  the  first  Monday  in  November. 

15  May,  1862,  c.  71,  8. 1,  v.  12,  p.  386. 

LOUISIANA. 

In  the  district  of  Louisiana,  at  New  Orleans,  on  the  fourth 
Monday  in  April  and  the  first  Monday  in  November^ 

1  Mar.,  1845,  c  39,  b.  1,  v.  5,  p.  731;  20  July,  1854,  c.  99,  h.  2,  v.  10,  p. 
307;  23  July,  1866,  c  210,  8.  2,  v.  14,  p.  209;  27  July,  1866,  c.  280,  a.  1,  v. 
14,  p.  300. 

MAINE. 

In  the  district  of  Maine,  at  Portland,  on  the  twenty-third 
days  of  April  and  September. 

3  Mar.,  1823,  c.  41,  s.  1,  v.  3,  p.  774;  13  Feb.,  1843,  c.  32,  a.  1,  v.  5,  p.  600; 
11  Aug.,  1848,  c.  154,  s.  1,  v.  9,  p.  282. 

MARYLAND. 

•  _ 

In  the  district  of  Maryland,  at  Baltimore,  on  the  first  Mon- 
daiys  in  April  and  November. 

3  Mar.,  1837^  c  34,  s.  2,  v.  5,  p.  177;  7  July,  1838.  4J.  193,  s.  1,  v,  5,  p. 
308. 
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MASSACHUSETTS. 

In  the  district  of  Massachusetts,  at  Boston,  on  the  fifteenth 
days  of  May  and  October. 

26  Mar.,  1812,  c.  45,  s.  1,  v.  2,  p.  696. 

MICHIGAN. 

In  the  eastern  district  of  Michigan,  at  Detroit,  on  the  first 
Tuesdays  of  March,  June  and  November. 

In  the  southern  division  of  the  western  district  of  Michigan, 
at  Grand  Bapids,  commencing  on  the  first  Tuesdays  in  March 
and  October  in  each  year. 

In  the  northern  division  of  said  district  at  the  city  of  Mar- 
quette, commencing  on  the  first  Tuesdays  of  May  and  Septem- 
,  ber  in  each  year. 

24  Feb.,  1863,  c.  54,  s.  2,  v.  12,  p.  661.  See  Act  of  June  19, 1878,  anttr  p.  12. 

MINNESOTA. 

In  the  district  of  Minnesota,  at  Saint  Paul,  on  the  third 
Monday  in  June  and  the  second  Monday  in  December. 

13  Jan.,  1863,  c.  9,  s.  1,  v.  12,  p.  635;  21  May,  1872,  c  176,  a.  1,  v.  17,  p. 
135. 

MISSISSIPPI,  S.  D. 

In  the  southern  district  of  Mississippi,  at  Jackson,  on  the 
first  Mondays  in  May  and  November. 

3  Mar.,  1837,  c.  84,  s.  2,  v.  5,  p.  177;  18  June,  1838,  c.  115,  s.  1,  v.  5,  p. 
247;  16  Feb.,  1839,  c.  27,  ss.  1,  2,  v.  5,  p.  317. 

MISSOURI. 

In  the  eastern  district  of  Missouri,  at  Saint  Louis,  on  the 
third  Mondays  in  March  and  September. 

In  the  western  district  of  Missouri,  at.  Jefferson  [in  the  east- 
ern division],  on  the  third  Mondays  in  April  and  November. 

In  the  western  division,  at  Kansas  City,  on  the  third  Mon- 
day in  May  and  the  third  Monday  in  October  in  each  year. , 

21  May,  1872,  c.  176,  s.  1,  v.  17,  p.  135;  8  June,  1872,  c.  834,  ss.  1,  2,  v. 
17,  pp.  282,  283.  Western  district  divided  by  act  of  January  2] ,  1879,  ante, 
p.  16. 
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KEBBA8KA. 

In  the  district  of  Kebraska,  at  Omaha,  on  the  first  Monday 
in  Maj  and  the  second  Monday  in  November.  [At  Lincoln, 
on  the  first  Monday  of  January  in  each  year.] 

18  May,  1872,  c.  176,  r.  1,  t.  17,  p.  135;  June  19, 1878,  p.  169, 

NEVADA. 

In  the  district  of  Nevada,  at  Carson  City,,  on  the  [third] 
Monday  in  March  [and  first  Monday  of  November]. 

27  Feb.,  1865,  c.  64,  s.  2,  v.  13,  p.  440;  Feb.  18, 1876,  p.  4. 

NEW  HAMPSHIBE* 

In  the  district  of  New  Hampshire,  at  Portsmouth,  on  the 
eighth  day  of  May;  and  at  Exeter  on  the  eighth  day  of  Octo- 
ber. 

3  Mar.,  1823,  c.  41,  8. 1,  v.  3,  p.  773.    June  19, 1878,  p.  169. 

NEW  JEB8EY. 

In  the  district  of  New  Jersey,  at  Trenton,  on  the  fourth 
Tuesdays  in  March  and  September. 

24  Sept,  1789,  c.  20,  b.  5,  v.  1,  p.  75;  8  Mar.,  1797,  c.  27,  s.  1,  v.  1,  p. 
517;  12  Aug.,  1848,  c.  169,  s.  1,  v.  9,  p.  303. 

NEW  YOBK. 

In  the  northern  district  of  New  York,  at  Canandaigua,  on 
the  third  Tuesday  in  June;  at  Albany  on  the  second  Tuesday 
in  October;  and  when  the  term  appointed  to  be  held  at  Albany 
is  adjourned,  it  shall  be  adjourned  to  meet  at  the  same  place 
on  the  third  Tuesday  in  January;  and  when  said  adjourned 
term  is  adjourned  it  shall  be  adjourned  to  meet  in  Utica  on  the 
third  Tuesday  in  March.  The  said  adjourned  terms  shall  be 
held  for  the  transaction  of  civil  business  only. 

In  the  southern  district  of  New  York,  at  the  city  of  New 
York,  on  the  first  Monday  in  April  and  the  third  Monday  in 
October;  and  for  the  trial  of  criminal  causes  and  suits  in 
equity,  on  the  last  Monday  in  February;  and  exclusively  foi 
the  trial  and  disposal  of  criminal  cases,  and  matters  arising 
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and  pending  in  said  conrt,  on  the  second  Wednesday  in  Jann- 
ary,  March  and  May,  on  the  third  Wednesday  in  Jane^  and  on 
the  second  Wednesday  in  October  and  December:  Provided^ 
That  the  holding  of  any  of  the  last-mentioned  terms  for  crimi- 
nal business  shall  not  dispense  with  nor  affect  the  holding  of 
any  other  term  of  the  conrt  at  the  same  time,  and  that  the 
pending  of  any  other  term  of  the  court  shall  not  prevent  the 
holding  of  any  of  the  said  terma  for  criminal  basiness. 

In  the  eastern  district  of  New  York,  at  Brooklyn,  on  the 
first  Wednesday  in  every  month. 

20  May,  1830,  c.  213,  8.  2,  v.  4,  p.  422;  10  April,  1832,  c.  15,  8. 1,  v.  4,  p. 
497;  8  Aug.,  1846,  c.  98,  s.  1,  v.  9,  p.  72;  4  July,  1864,  c.  245,  8.  2,  v.  13,  p. 
385;  25  Feb.,  1865,  c.  54,  s.  1,  v.  13,  p.  438;  7  Feb.,  1873,  c.  120,  88. 1,  2,  v. 
17,  p.  422. 

NOBTH  OABOLINA. 

In  the  eastern  district  of  Korth  Carolina,  at  Baleigh,  on  the 
first  Monday  in  June  and  the  last  Monday  in  November. 

In  the  western  district  of  North  Carolina,  at  Greensborough, 
on  the  first  Mondays  in  April  and  October;  at  States ville,  on 
the  the  third  Mondays  in  April  and  October;  and  at  Ashe- 
ville,  on  the  first  Mondays  in  May  and  November. 

[Additional  terms  shall  be  held  in  Charlotte,  commencing 

respectively  on  the  second  Monday  of  June  and  the  second 

Monday  of  December  in  each  year  and  to  continue  until  the 

business  is  disposed  of.] 

15  July,  1846,  c.  38,  v.  9,  p.  38;  15  Feb.,  1847,  c.  9,  v.  9,  p.  126;  4  June, 
J  872,  c.  282,  8.  2,  v.  17,  p.  215;  June  19, 1878,  p.  173. 

OHIO. 

In  the  northern  district  of  Ohio,  at  Cleveland,  on  the  first 
Tuesdays  in  January,  April,  and  October.  [At  Toledo,  on  the 
first  Tuesday  of  the  months  of  June  and  December  in  each  year.] 

See  act  of  June  8, 1878,  ante^  p.  20. 

In  the  southern  district  of  Ohio,  at  Cincinnati,  on  the  first 
Tuesdays  in  February,  April,  and  October. 

[The  southern  .district  is  now  divided  into  two  divisions,  known  as  the 
eastern  and  western  divisions.    Also,  terms  of  court  are  held  at  Columbus, 
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in  the  souibem  district,  on  tlie  first  Taesday  of  June  and  December.    See 
Ch.  18,  act  of  Feb.  4,  1880,  ante,  p.  22.] 

21  Feb.,  18«3,  c.  49,  v.  12,  p.  657;  7  July,  1870,  c.  214,  v.  16,  p.  192. 

OREGON. 

In  the  district  of  Oregon,  at  Portland,  on  the  [second]  Mon- 
day in  April,  [and  the  first  Monday  of  October]. 
19  Feb.,  1864,  c.  11,  s.  1,  y.  13,  p.  4;  Feb.  18, 1876,  p.  4. 

PENNSYLVANIA. 

In  the  eastern  district  of  Pennsyl\;ania,  at  Philadelphia,  on 
tlie  first  Mondays  in  April  and  October. 

In  the  western  district  of  Pennsylvania,  at  Erie,  on  the  sec- 
ond Monday  in  January  and  third  Monday  in  July;  at  Pitts- 
burgh, on  the  second  Mondays  in  May  and  November;  and  at 
Williamsport,  on  the  third  Mondays  in  June  and  September. 

3  Mar.,  1797,  c.  27,  s.  1,  v.  1,  p.  517;  20  April,  1818.  c.  108,  b.  4,  v.  3,  p. 
462:  8  Map.,  1837,  c.  84,  s.  2,  v.  5,  p.  177;  3  Mar.,  1843,  c.  97,  «.  1,  ▼.  5,  p, 
628;  3  Mar.,  1861,  o.  40,  a.  1,  v.  9,  p.  631;  21  Feb.,  1871,  c.  63,  v.  16,  p. 
429. 

BHODE  ISLAND. 

In  the  district  of  Rhode  Island,  at  Providence,  on  the  fif- 
teentli  days  of  June  and  November. ' 

22  Feb.,  1867,  c.  60,  s.  1,  v.  14,  p.  399. 

SOUTH  GAEOLINA. 

In  the  district  of  South  Carolina,  at  Charleston,  on  the  first 
Monday  in  April;  and  at  Columbia,  on  the  fourth  Monday  in 
November. 

10  Feb.,  1858,  c.  5,  s.  2,  v.  11,  p.  260;  24  Feb.,  1829,  c.  19,  v.  4,  p.  835; 
4 May,  1826,  c.  37,  s.  2.  v.  4,  p.  160;  3  Mar.,  1825,  c.  78,  s.  1,  y.  4»  p.  124; 
25  May,  1824,  c.  145,  s.  1,  v.  4,  p.  34. 

TENNESSEE. 

In  the  eastern  district  of  Tennessee,  at  Knoxville,  on  the  sec- 
ond Mondays  in  January  and  July;  [and  at  Chattanooga,  on 
the  first  Mondays  of  April  and  October  of  each  year.] 

In  the  middle  district  of  Tennessee,  at  Kashville,  on  the  third 
Mondays  in  April  and  October. 
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In  the  western  district  of  Tennessee,  at  Memphis,  on  the 
fourth  Mondays  in  May  and  November. 
25  June,  1868,  c.  79,  s.  1,  v.  15,  p.  80,  anU,  p.  27. 

TEXAS. 

In  the  eastern  district  of  Texas,  at  Tyler,  on  the  second 
Mondays  in  January  and  May;  at  Galveston,  on  the  first  Mon- 
days in  November  and  March;  and  at  Jefferson;  on  the  second 
Mondays  of  February  and  September. 

In  the  western  district  of  Texas,  at  Austin,  on  the  first  Mon- 
days  in  February  and  August;  at  Brownsville,  on  the  first 
Monday  in  January  and  the  first  Monday  in  July;  and  at  San 
Antonio,  on  the  first  Mondays  in  May  and  November. 

In  the  northern  district  at  Waco,  on  the  first  Mondays  of 
April  and  October;  at  Dallas,  on  the  first  Mondays  of  June 
and  December;  in  Graham,  Young  county,  on  the  first  Mon- 
days of  February  and  August. 

21  Feb.,  1857,  c.  58.  s.  2,  v.  11.  p.  164;  11  June,  1858,  c.  147,  s.  1,  v.  11, 
p.  314;  15  Jaly,  1862,  o.  178,  s.  1,  v.  12,  p.  576.    June  11, 1879,  arOe,  p.  35. 

VERMONT. 

In  the  district  of  Verijaont,  at  Burlington,  on  the  fourth 
Tuesday  in  February;  at  Windsor,  on  the  third  Tuesday  in 
May;  and  at  Rutland,  on  the  first  Tuesday  of  October. 

3  Mar..  1797,  c.  27,  a.  1,  y.  1,  p.  517;  22  Mar.,  1816,  c.  31,  ss.  1, 4,  v.  8,  p. 
258;  4  May,  1858,  c.  28,  s.  1,  v.  11,  p.  272;  22  Feb.,  1869,  c.  43,  a.  1,  v.  15, 
p.  274;  5  Jkknt,  1874,  c.  214«  v.  18,  p.  53;  Jane  14ih,  1874,  p.  53. 

yiBGINIA. 

In  the  eastern  district  of  Virginia,  at  Kichmond,  on  the  first 
Monday  in  April  and  October;  at  Alexandria,  on  the  first 
Monday  in  January  and  July;  and  at  Norfolk,  on  the  first 
Monday  in  May  and  November. 

In  the  western  district  of  Virginia,  at  Danville,  on  the  Tues- 
day after  the  fourth  Monday  in  February  and  August;  at 
Lynchburgh,  on  the  Tuesday  after  the  third  Monday  in  March 
and  September ;  at  Harrisonburgh,  on  the  Tuesday  after  the  first 
Monday  in  May  and  the  Tuesday  after  the  second  Monday  in. 
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October;  and  at  Abingdon,  on  the  Tuesday  after  the  fourth 
Monday  in  May  and  October. 

3  Feb.,  1871,  c.  35,  e.  3,  v.  16,  p.  403;  1  Feb.,  1872,  c.  10,  v.  17,  p.  27;  13 
April,  1872,  c.  99,  v.  17,  p.  52. 

WEST  VIBGINIA. 

CHAP.  9. — An  Act  changing  the  time  of  holding  the  terms  of  the  United 
States  circuit  court  for  the  district  of  West  Virginia. 

West  Virginia— time  fop  holding  term  of  circuit 
court  at  Parkersburg. — Be  it  enacted  hy  the  Senate  and 
House  of  Representatives  of  the  United  States  of  America 
in  Congress  a>ssemhled^  That  hereafter  the  circuit  court  of 
the  United  States  for  the  district  of  West  Virginia  shall  be 
held  at  Parkersburg  on  the  tenth  days  of  January  and  June. 
And  when  either  of  said  dates  shall  fall  on  Sunday  the  term 
shall  commence  on  the  following  Monday.  And  all  pending 
cases,  process,  rules  and  proceedings  shall  be  conducted  in  the 
same  manner  and  with  the  same  effect  as  to  time  as  if  this 
act  had  not  passed. 

Approved,  December  21, 1878. 

3  Mar.,  1837,  c.  34,  s.  2,  v.  5,  p.  177;  26  June,  1856,  c.  48,  s.  2,  v.  11,  p. 
23;  11  June,  1864,  c.  120,  s.  1,  y.  13,  p.  124;  27  July,  1866,  Res.  No.  90,  v. 
14,  p.  369. 

WISCONSIN. 

In  the  eastern  district  of  Wisconsin,  at  Oshkosh,  on  the 
second  Tuesday  in  July  ^  and  at  Milwaukee,  on  the  first  Monday 
in  January  and  October. 

In  the  western  district  of  Wisconsin,  at  Madison,  on  the 
first  Monday  in  June;  and  at  La  Crosse,  on  the  third  Tuesday 
in  September. 

29  June,  1870,  c.  175,  as.  2,  3,  v.  16,  p.  171;  9  May,  1872.  c.  143,  a.  1,  v. 
17,  p.  88;  16  June,  1874,  e,  286,-».  18,  p.  75;  16  June,  1874,  c.  287,  v,  18, 
p.  76,'  22  June,  1874,  c.  401,  ss.  6,  7,  v.  18,  p.  195;  16  June,  1874,  p.  75. 

Seo.  659.  Recognizances  to  a  certain  term  in  south- 
ern district  of  New  York.— All  recognizances  and  bail- 
bonds  taken  in  criminal  cases  for  an  appearance  at  a  circuit 
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eourt  in  the  Bouthem  district  of  New  York,  conditioned  upon 
an  appearance  at  the  next  one  of  the  terms  appointed  by  the 
act  of  Febraarj  se^en,  eighteen  hundred  and  seventy-three, 
shall  be  valid. 

7  Feb.,  1873,  c.  120,  b.  2,  v.  27,  p.  428. 

Sec.  660.    Effect  of  altering  terms  of  circuit  courts.— 

No  action,  suit,  proceeding  or  process  in  any  circuit  court 
shall  abate  or  be  rendered  invalid  by  reason  of  any  act  chang- 
ing the  time  of  holding  such  court;  but  the  same  shall  be 
deemed  to  be  returnable  to,  pending  and  triable  in  the  terms 
established,  next  after  the  return  day  thereof. 

Sec.  661.     Special  sessions  for  trial  of  criminal 

causes. — Any  circuit  court  may,  at  its  own  discretion,  or  at 
the  discretion  of  the  Supreme  Court,  hold  special  sessions  for 
the  trial  of  criminal  causes. 

24  Sept.,  1789,  c.  20,  8.  5,  y.  1,  p.  75. 

Sbo.  662.  Special  sessions  for  criminal  trials  near 
the  place  of  the  offense. — ^The  Supreme  Court,  or  when  the 
court  is  not  sitting,  any  circuit  justice  or  circuit  judge, 
together  with  the  judge  of  the  proper  district,  may  direct 
special  sessions  of  a  circuit  court  to  be  held,  for  the  trial  of 
criminal  causes,  at  any  convenient  place  within  tlie  district 
nearer  to  the  place  where  the  offenses  are  said  to  be  committed 
than  the  place  appointed  by  law  for  the  stated  sessions.  The 
clerk  of  such  court  shall,  at  least  thirty  days  before  the  com- 
mencement of  such  special  session,  cause  the  time  and  place 
for  holding  it  to  be  notified,  for  at  least  three  weeks  consecu- 
tively, in  one  or  moreof  the  newspapers  published  nearest  to 
the  place  where  it  is  to  be  held.  All  process,  writs  and  recog- 
nizances respecting  juries,  witnesses,  bail,  or  otherwise,  which 
relate  to  the  cases  to  be  tried  at  such  special  sessions,  shall  be 
considered  as  belonging  to  such  sessions,  in  the  same  manner 
as  if  they  had  been  issued  or  taken  in  reference  thereto.  Any 
such  session  may  be  adjourned  from  time  to  time  previous  to 
the  next  stated  term  of  the  court;  and  all  business  depending 


CIRCUIT  COURTS — 8ESSI0N8.  191 

for  trial  jsX  any  special  session  shall,  at  the  close  thereof,  be 
considered  as  removed  to  the  next  stated  term. 

2  Mar.,  1793,  c.  22,  s.  8,  v.  1,  p.  834;  10  April,  1869,  c.  22,  8.  2,  v.  16,  p.  44. 

Sbo.  663.  Adjourned  terms— Missouri.— The  circuit 
courts  for  the  several  districts  of  Missouri  may,  at  any  time, 
order  adjourned  terms  thereof.  In  the  eastern  district  a  copy 
of  the  order  shall  be  posted  on  the  door  of  the  court-room,  and 
shall  be  advertised  in  some  newspaper  printed  in  Saint  Louis; 
and  in  the  western  district  a  copy  of  the  order  shall  be  posted 
on  the  door  of  the  court-room  and  advertised  in  some  news- 
paper printed  in  the  city  of  Jefferson,  at  least  twenty  days 
before  the  adjourned  term  is  held.  At  such  adjourned  term 
any  business  may  be  transacted  which  might  be  transacted  at 
a  regular  term. 

8  June,  1872,  c.  334,  8.  3,  v.  17,  p.  283. 

Sec.  664.  California,  Qregon  and  Nevada— special 
sessions. — ^In  the  districts  of  California,  Oregon  and  Nevada 
the  circuit  justice  or  circuit  judge  may  appoint  special  ses- 
sions of  the  circuit  courts,  to  be  held  at  the  places  where  the 
regular  sessions  are  held,  by  an  order  under  his  hand  and  seal, 
directed  to  the  marshal  and  clerk  of  such  court  at  least  fifteen 
days  before  the  time  fixed  for  the  commencement  of  such 
special  sessioi^s.  Said  order  shall  be  published  by  the  marshal 
in  one  or  more  of  the  newspapers  within  the  district  where 
such  sessions  are  to  be  held. 

19  Feb.,  1864,  c.  11,  s.  3,  v.  13,  p.  4;  3  Mar.,  1868,  c.  100,  s.  1,  v.  12,  p. 
794;  27  Feb.,  1865,  c.  61, 8.  2,  v.  18,  -p.  440;  10  April,  1868,  c.  22,  s.  2,  v.  16, 
p.  44;  16  June,  1874,  c.  287,  v.  18,  p.  76. 

Seo.  665.    Kentucky  and  Indiana— special  terms.— 

In  the  districts,  of  Kentucky  and  Indiana  the  district  judge, 
and,  in  his  absencCi  the  circuit  justice  or  circuit  judge  may, 
by  a  written  order  to  the  clerk  of  the  circuit  court,  appoint  a 
special  term  of  such  court;  and  by  said  order  the  judge  may 
prescribe  the  duties  of  the  officers  of  the  court  in  summoning 
juries,  and  in  the  performance  of  other  acts  necessary  for 
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the  holding  of  such  special  term,  or  the  court  may,  by  its 
order,  after  it  is  opened,  prescribe  the  duties  of  its  officers, 
and  the  mode  of  proceeding  and  any  of  the  details  thereof. 
Notice  of  such  special  term  shall  be  given  by  the  clerk  by 
posting  a  copy  of  said  order  on  the  front  door  of  the  court- 
house where  the  court  is  to  be  held,  and  by  publishing  the 
'  same  in  one  or  more  newspapers  in  the  same  place. 

15  May,  1862,  c.  71,  a.  2,  v.  12,  p.  386;  30  June,  1870,  c.  180,  8.  2,  v.  16, 
p.  175. 

Sec.  666.    Tennessee— special  terms.— In  each  of  the 

districts  of  Tennessee  the  judges  of  the  circuit  court  may 
appoint  special  terms  thereof,  to  be  held  at  the  place  where 
the  regular  terms  are  held;  and  notice  of  such  special  terms 
shall  be  published,  for  four  consecutive  weeks,  in  at  least  one 
newspaper  printed  at  the  place  where  the  court  is  to  be  held. 

26  Jan.,  1864,  c.  5,  s.  2,  v.  13,  p.  2. 

Sec.  667.  North  Carolina— Special  terms  .—In  each  of 
the  districts  of  North  Carolina  the  circuit  court  may  order 
special  terms  thereof  to  be  held  at  such  times  and  places  in 
said  district  as  the  court  may  designate:  Provided^  That  no 
special  term  of  the  circuit  court  for  either  district  shall  be 
appointed,  except  by  and  with  the  concurrence  and  consent  of 
the  circuit  judge. 

4  Jane,  1872, 3.  282,  s.  4,  v.  17,  p.  215. 

Sec.  668.    Virginia— Wisconsin— special  terms.— In 

.  each  of  the  districts  of  Virginia  and  of  Wisconsin  the  circuit 
court  may  order  special  terms  and  direct  a  grand  or  petit  jury, 
or  both,  to  attend  the  same,  by  an  or(}er,  to  be  entered  of 
record  twenty  days  before  the  day  on  which  such  special  term 
is  to  convene:  Provided^  That  no  special  term  of  such  cir- 
cuit courts  shall  be  appointed  in  any  of  the  said  districts, 
except  by  apd  with  the  concurrence  and  consent  of  the  circuit 
judge. 

29  June,  1870,  ti.  175, «.  4,  v.  16,  p.  171;  3  Feb.,  1871,  c.  35,  a.  4,  v.  16,  p. 
403. 
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Sec.  669.   Special  terms— /general  rule.— In  the  districts 

not  mentioned  in  the  five  preceding  sections,  the  presiding 
judge  of  any  circuit  ceurt  may  appoint  special  sessions  thereof, 
to  be  held  at  the  places  where  the  regular  sessions  are  held. 

4  July,  184D,  c.  43,  s.  2,  v.  5,  p.  393. 

Sbo.  670.    Special  terms— business  transacted  at- At 

any  special  term  of  a  circuit  court  in  any  district  in  Indiana, 
Kentucky,  Missouri,  North  Carolina,  Virginia  and  Wisconsin, 
any  business  may  be  transacted  which  ngiight  be  transacted  at 
any  regular  term  of  such  court.  At  any  special  term  of  a 
circuit  court  in  any  other  district,  it  shall  be  competent  for 
the  court  to  entertain  jurisdiction  of  and  to  hear  and  decide 
all  cases  in  equity,  cases  in  error  or  on  appeal,  issues  of  law, 
motions  in  arrest  of  judgment,  motion  for  a  new  trial,  and  all 
other  motions,  and  to  award  executions  and  other  final  process, 
and  to  do  and  transact  all  other  business,  and  direct  all  other 
proceedings,  in  all  causes  pending  in  the  circuit  court,  except 
trying  any  cause  by  a  jury,  in  the  same  way  and  with  the 
same  effect  as  the  same  might  be  done  at  any  regular  session 
of  said  court. 

15  May,  1862,  c.  71,  8.  2,  v.  12,  p.  386;  30  June,  1870,  c.  180,  b.  2,  v.  16,  p. 
175;  21  Feb.,  1855.  c.  118,  s.  3,  v.  10,  p.  612;  29  June,  1870,  c.  175,  a.  4,  v. 

16,  p.  171;  3  Feb.,  1871,  c.  35,  a,  4,  v.  16,  p.  403;  4  July,  1840,  c.  43,  s.  2,  v. 
5,  p.  393;  26  Jan.,  1864.  c.  5,  s.  2,  v.  13,  p.  2;  19  Feb.,  1864,  c.  11,  s.  3,  v. 
13,  p.  4;  27  Feb.,  1865,  c.  64,  s.  7,  v.  13,  p.  440;  4  June,  1872,  c.  282,  e.  4,  v. 

17,  p.  215. 

Seo.  671.    A^onrnment  in  absence  of  the  judges.- 

If  neither  of  the  judges  of  a  circuit  court  is  present  to  open 
any  session,  the  marshal  may  adjourn  the  court  from  day  to  day 
until  a  judge  is  present:  Provided^  That  if  neither  of  them 
attends  before  the  close  of  the  fourth  day  after  the  time 
appointed  for  the  commencement  of  the  session,  the  marshal 
may  adjourn  the  court  to  the  next  regular  term. 

24  Sept.,  1789,  c.  20,  s.  6,  v.  1,  p.  76;  19  May,  1794,  c.  32,  v.  1,  p.  369;  10 
April,  1869,  c.  22,  s.  2,  v.  16,  p.  44. 

13 


194  FEDERAL  PBAOTIOE. 

Seo.  672.  A^journmeiit  in  absence  of  the  judges  by 
written  order. — If  neither  of  the  judges  of  a  circuit  court 
be  present  to  open  and  adjourn  any  regular  or  adjourned  or 
special  session,  either  of  them  may,  by  a  written  order, 
directed  alternatively  to  the  marshal,  and,  in  his  absence,  to 
the  clerk,  adjourn  the  court  from  time  to  time,  as  tlie  CBSfe  may 
require,  to  any  time  before  the  next  regular  term. 

A  July,  1840,  c.  43,  s.  1,  r.  5,  p.  892;  18  Jan.,  1839,  c.  3,  s.  9,  ▼.  5,  p.  314. 
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OHAPTEE  IX. 


SUPREME  COURT— ORGANIZATION. 


See. 

673.  Number  of  jastices. 

674.  Precedence  of  the  associate  jas- 

tices. 

675.  Vacancy  in  the  office  of  Chief 

Justice. 

676.  Salaries  of  judges. 

677.  Clerk,  marsnali  and  reporter. 

678.  Deputies  of  the  clerk. 


See. 

979.  Records  of  the  old  court  of  ap- 
peals. 

680.  Marshal  of  the  Supreme  Court. 

681.  Duties  of  the  reporter. 

682.  Reporter's  sal^  and  price  of 

reports. 

683.  Distribution   of    the    Supreme 

Court  reports. 


Seo.  673.  Nnmber  of  justices.— The  Supreme  Court  of 
the  United  States  shall  consist  of  a  Chief  Justice  of  the  United 
States  and  eight  associate  justices,  any  six  of  whom  shall  con- 
stitute a  quorum. 

10  April,  1869,  c.  22,  8. 1,  y.p16,  p.  54. 

Seo.  674.    Precedence  of  the  associate  justices.— The 

associate  justices  shall  have  precendence  according  to  the  dates 
of  their  commissions,  or,  when  the  commissions  of  two  or 
more  of  them  bear  the  same  date,  according  to  their  ages. 
24  Sept.,  1789,  c.  20,  s.  1,  y.  1,  p.  73. 

Sbo.  676.    Vacancy  in  the  office  of  Chief  Justice.— In 

case  of  vacancy  in  the  office  of  Chief  Justice,  or  of  his  inabil- 
ity to  perform  the  duties  and  powers  of  his  office,  they  shall 
devolve  upon  the  associate  justice  who  is  first  in  precedence, 
until  such  disability  is  req^oved,  or  another  Chief  Justice  is 
appointed  and  duly  qualified.  This  provision  shall  apply  to 
every  associate  justice  who  succeeds, to  the  office  of  Chief  Jus- 
tice. 
24  Sept.,  1789,  c.  20,  s.  1,  v.  1,  p.  73;  25  June  1868,  c.  81,  s.  1,  v.  15,  p.  80. 
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Sec.  676.  Salaries  of  judges —The  Chief  Justice  of  the 
Supreme  Court  of  the  United  States  shall  receive  the  sum  of 
ten  thousand  five  hundred  dollars  a  year,  and  the  justices 
thereof  shall  receive  the  sum  of  ten  thousand  dollars  a  year 
each,  to  be  paid  monthly. 

3  Mar.,  1873,  c.  226,  s.  1,  v.  17,  p.  486. 

Sec.  677.  Clerk,  marshal,  and  reporter.— The  Supreme 
Court  shall  have  power  to  appoint  a  clerk  and  a  marshal  for 
said  court,  and  a  reporter  of  its  decisions. 

25  Sept.,  1789.  c.  20,  a.  7,  v.  1,  p.  76;  26  Aug.,  1842,  c.  202,  8.  2,  v.  5,  p. 
524;  29  Aug.,  1842,  c.  264,  s.  1,  v.  5,  p.  545;  2  Mar.,  1867,  c.  156,  s.  2,  v.  14, 
p.  433. 

Sec.  678.  Deputies  of  the  clerk.— One  or  more  deputies 
of  the  clerk  of  the  Supreme  Court  may  be  appointed  by  the 
court  on  the  application  of  the  clerk,  and  may  be  removed  at 
the  pleasure  of  the  court.  In  case  of  the  death  of  the  clerk, 
his  deputy  or  deputies  shall,  unless  removed,  continue  in  office 
and  perform  the  duties  of  the  clerk  in  his  name  until  a 
clerk  is  appointed  and  qualified;  and  for  the  defaults  or  mis- 
feasances  in  office  of  any  such  deputy  whether  in  the  lifetime 
of  the  clerk  or  after  his  death,  the  clerk,  and  his  estate,  and 
the  sureties  in  his  official  bond  shall  i)e  liable;  and  his  execu- 
tor or  administrator  shall  have  such  remedy  for  any  such  de- 
faults or  misfeasances  committed  after  his  death  as  the  clerk 
would  be  entitled  to  if  the  same  had  occurred  in  his  lifetime. 
8  Jane,  1872,  c.  336.  v.  19,  p.  330. 

Sec.  679.    Records  of  the  old  court  of  appeals.— The 

records  and  proceedings  of  the  court  of  appeals,  appointed 
previous  to  the  adoption  of  the  present  Constitution,  shall  be 
kept  in  the  office  of  the  clerk  of  the  Supreme  Court,  who  shall 
give  copies  thereof  to  any  person  requiring  and  paying  for 
them  in  the  manner  provided  by  Jaw  for  giving  copies  of  the 
records  and  proceedings  of  the  Supreme  Court;  and  such  copies 
shall  have  like  faith  and  credit  with  all  other  proceedings  of 
said  court. 
8  May,  1792,  c.  36,  8. 12,  y.  1,  p.  279. 
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Seo.  680.  Marshal  of  the  Supreme  Gonrt.— The  mar- 
Bhal  is  entitled  to  receive  a  Balarv  at  the  rate  of  three  thou- 
sand  five  hundred  dollars  a  year.  He  shall  attend  the  court  at 
its  sessions;  shall  serve  and  execute  all  process  and  orders  issu- 
ing from  it,  or  made  by  the  Chief  Justice  or  an  associate  jus- 
tice in  pursuance  of  law;  and  shall  take  charge  of  all  property 
of  the  United  States  used  by  the  court  or  its  meipbers.  With 
the  approval  of  the  Chief  Justice  he  may  appoint  assistants  and 
messengers  to  attend  the  court,  with  the  compensation  allowed 
to  officers  of  the  House  of  Kepresentatives  of  similar  grade. 

2  Mar.,  1867,  c.  156,  s.  2,  v.  14,  p.  443;  27  Feb..  1801,  c.  15,  s.  7,  v.  2,  p. 
106;  24  Sept.  1789,  c.  20,  8.  27,  v.  1,  p.  87. 

Sec.  681.  Duties  of  the  reporter  .—The  reporter  shall 
cause  the  decisions  of  the  Supreme  Court  made  during  his  of- 
fice to  be  printed  and  published  within  eight  months  after 
they  are  made;  and,  within  the  same  time  shall  deliver  three 
hundred  copies  of  the  volumes  of  said  reports  to  the  Secretary 
of  the  Interior.  And  he  shall,  in  any  year  when  he  is  so  di- 
rected by  the  court,  cause  to  be  printed  and  published  a  sec- 
ond volume  of  said  decisions,  of  which  he  shall  deliver,  in 
like  manner  and  time,  three  hundred  copies. 

29  Aug.,  1842,  c.  284,  b.  1,  v.  5.  p.  545;  21  May,  1866,  c.  88,  b.  1,  v.  14,  p. 
51;  23  July,  1866,  c.  208.  a.  1,  v.  14,  p.  181  (205);  2  Mar.,  1867,  c.  168,  s.  10, 
V.  14,  p.  471. 

Seo.  682.    Reporter's  salary  and  price  of  reports.— 

The  reporter  shall  be  entitled  to  receive  from  the  Treasury  an 
annual  salary  of  twenty-five  hundred  dollars,  when  his  report 
of  said  decisions  constitutes  one  volume,  and  an  additional 
sum  of  fifteen  hundred  dollars  when,  by  direction  of  the  court, 
he  causes  to  be  printed  and  published,  in  any  year,  a  second 
volume.  But  said  salary  and  compensation,  respectively,  shall 
be  paid  only  when  he  causes  suqh  decisions  to  be  printed,  pub- 
lished, and  delivered  within  the  time  and  in  the  manner  pre- 
scril)ed  by  law,  and  upon  the  condition  that  the  volumes  of 
said  reports  shall  be  sold  by  him  to  the  public  for  a  price  not 
exceeding  five  dollars  a  volume. 
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29  Aug.,  1842,  c.  264,  s.  1,  v.  5,  p.  545;  21  May,  1866,  c.  88,  s.  1,  v.  14,  p. 
51 ;  23  July,  1866,  c.  208.  b.  1.  v.  14,  p.  191  (205);  2  Mar.,  1867,  c.  168,  s. 
10,  V.  14,  p.  471. 

Seo.  683.    Distribution  of  the  Sapreme  Court  reports. 

— ^The  three  hundred  copies  of  said  reports  delivered  to  the 
Secretary  of  the  Interior  shall  be  distributed  as  follows :  To  the 
President,  the  justices  of  the  Supreme  Court,  the  circuit  judges, 
the  judges  of  the  district  courts,  the  judges  of  the  Court  of 
Claims,  the  judges  of  the  supreme  court  of  the  District  of  Col- 
umbia, the  judges  of  the  several  territorial  courts,  the  Secretary 
of  State,  the  Secretary  of  the  Treasury,  the  Secretary  of  War,  tlie 
Secretary  of  the  Navy,  the  Secretary  of  the  Interior,  the  Post- 
master-General, the  Attorney-General,  the  Solicitor-General, 
the  Secretary  of  the  Senate,  for  the  use  of  the  Senate,  the  Clerk 
of  the  House  of  Representatives,  for  the  use  of  the  House  of 
Representatives,  the  governors  of  the  Territories,  the  Commis- 
sioner of  Agriculture,  the  Commissioner  of  Internal  Revenue, 
the  Commissioner  of  Indian  aflfairs,  the  Commissioner  of  Pen- 
sions, the  Commissioner  of  the  General  Land-Office,  the  Com- 
missioner of  Patents,  the  Commissioner  of  Customs,  the  Com- 
missioner of  Education,  the  Paymaster-General,  the  First  and 
Second  Comptrollers  of  the  Treasury,  the  First,  Second,  Third, 
Fourth,  Fifth,  and  Sixth  Auditors  of  the  Treasury,  the  Solici- 
tor of  the  Treasury,  the  Register  of  the  Treasury,  .the  Trea- 
surer of  the  United  States,  and  the  heads  of  sueh  other  execu- 
tive offices  as  may  hereafter  be  provided  by  law,  of  equal  grade 
with  any  of  the  said  officers,  each  one  copy;  to  the  Secretary 
of  the  Senate,  for  the  use  of  the  standing  committees  of  the 
Senate,  ten  copies;  and  to  the  Clerk  of  the  House  of  Repre- 
sentatives, for  the  use  of  the  standing  committees  of  the 
House,  twelve  copies;  and  the  residue  of  said  copies  shall  be 
deposited  in  the  Library  of  Congress,  to  become  a  part  of  said 
Library.  The  copies  received  by  any  officer  under  this  sec- 
tion shall,  in  case  of  his  death,  resignation,  or  dismissal  from 
office,  be  delivered  up  to  his  successor  in  office. 

29  Aug.,  1842,  c.  264,  s.  1,  v.  5,  p.  545;  2  Mar.,  1861,  c.  87,  8.  6,  v.  12,  p. 
245;  15  July,  1870,  c.  292,  s.  1,  v.  16,  p.  291  (307);  23  July,  1866,  c.  208,  8. 1, 
V.  15,  p.  191  (205). 
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CHAPTER  X. 


SUPREME  COURT— SESSIONS. 


Sea 

684.  Terms. 

685.  A^jouimnents  for   want  of  a 

quorom. 


Sm. 


686.  Preparatory  orders  made  by  less 
than  a  quorum. 


Sac.  684.  Terms.— 'The  Supreme  Court  shall  hold,  at  the 
seat  of  Government,  one  term  annually,  commencing  on  the 
second  Monday  in  October,  and  such  adjourned  or  special  terms 
as  it  may  find  necessary  for  the  dispatch  of  business;  and  suits, 
proceedings,  recognizances,  and  processes  pen<^ng  in  or  re- 
•  tumable  to  said  court  shall  be  tried,  heard,  and  proceeded  with 
as  if  the  time  of  holding  said  sessions  had  not  been  hereby  al- 
tered. 
23  July,  1866,  c  210,  s.  1,  y.  14,  p.  209;  24  Jan.,  1873,  c.  64,  v.  17,  p.  419. 

Seo.  685.    Acyonrnments  for  want  of  a  qnornm.— If, 

at  any  sesssion  of  the  Supreme  Court,  a  quorum  does  not  at- 
tend on  the  day  appointed  for  holding  it,  the  justices  who  do 
attend  may  adjourn  the  court  from  day  to  day  for  twenty  days 
after  said  appointed  time,  unless  there  be  sooner  a  quorum.  If 
a  quorum  does  not  attend  within  said  twenty  days,  the  busi- 
ness of  the  court  shall  be  continued  over  till  the  next  appointed 
session;  and  if,  during  a  term,  after  a  quorum  has  assembled, 
less  than  that  number  attend  on  any  day,  the  justices  .attend- 
ing may  adjourn  the  court  from  day  to  day  until  there  is  a 
quorum,  or  may  adjourn  without  day. 

29  April,  1802,  c.  81,  s.  1,  v.  2,  p.  156;  21  Jan.,  1829,  c.  12,  ss.  1,  2,  v.  4, 
p.  332. 
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Sec.  686.    Preparatory  orders  made  by  less  than  a 

qaornm* — ^The  justices  attending  at  any  term  when  less  than  * 
a  quorum  is  present,  may,  within  the  twenty  days  mentioned 
in  the  preceding  section,  make  all  necessary  orders  touching 
any  suit,  proceeding,  or  process,  depending  in  or  returned  to 
the  court,  preparatory  to  the  hearing,  trial,  or  decision  thereof. 

29  April,  1802,  c.  31,  s.  1,  y.  2,  p.  156;   21  Jan.,  1829,  c.  12,  ».  1,  v.  4,  p. 
323;  23  July,  1866,  c.  210,  s.  1,  v.  14,  p.  209^ 
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OHAPTEE  XL 


SUPREME  COURT— JURISDICTION. 


687.  Ori^^inal  Jnrisdiction. 

688.  Writs  of  prohibition  and  man- 

damus. 

689.  Issues  of  fact.  ' 

690.  Appellate  Jurisdiction. 

691.  Jud^entB  in  circuit  court  on 

wnt  of  error. 

692.  Appeals  in  equity  and  admi- 

ralty cases. 
698.  Review  of  decisions  of  circuit 
court  on  certificate  of  division 
of  opinion.     « 

694.  Gases     pending     in   Supreme 

Court  from  middle  and  north- 
em  districts  of  Alabama. 

695.  Appeals  in  prize  causes. 

696.  Appeals    in    prize  causes  re- 

maining in  circuit  courts. 

697.  Points    certified  on  division  of 

opinion  in  a  circuit  court. 

698.  Transcripts  on  appeals. 

699.  Writs  of  error  and   appeals, 

withQut  reference  to  amount. 

700.  Gases  tried  by  the  circuit  court 


Sec. 

without  the  intervention  of  a 
jury. 

701.  Judgment  or  decree  on  review. 

702.  Writs   of   error    and    appeals 

from  territorial  courts. 

703.  When  a  Territory  becomes  a 

State  after  judgment  or  decree 
in  territorial  court. 

704.  Judgments  and  decrees  of  dis- 

trict courts  in  cases  transferred 
from  territorial  courts. 

705.  Judgments  and  decrees  of  su- 

preme court  of  District  of  Go- 
lumbia. 

706.  Gases  where  matter  in  dispute 

exceeds  $100. 

707.  Appeals    from    the   Gourt    of 


ms. 


708.  Time  and  manner  of  appeals 

from  the  Gourt  of  Claims. 

709.  Judgments  and  decrees  of  State 

courts  on  writ  of  error. 

710.  Precedence  of  writs  of  error  to 

State  courts  in  criminal  cases. 


Seo.  687.  Original  jurisdiction. — ^The  Supreme  Court 
shall  have  exclusive  jurisdiction  of  all  controversies  of  a  civil 
nature  where  a  State  is  a  party,  except  between  a  State  and  its 
citizens,  or  between  a  State  and  citizens  of  other  States,  or 
aliens,  in  which  latter  cases  it  shall  have  original,  but  not  ex- 
clusive, jurisdiction.  And  it  shall  have  exclusively  all  such 
jurisdiction  of  suits  or  proceedings  against  embassadors,  or 
other  public  ministers,  or  their  domestics,  or  domestic  ser- 
vants, as  a  court  of  law  can  have  consistently  with  the  law  of 


1 
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nations;  and  original,  but  not.  exclaslve,  jariediction  of  all 
Buits  brought  by  embassadors,  or  other  public  ministers,  or  in 
which  a  consul  or  vice-consul  is  a  party.    [Bee  §$  4068-4066.] 
24  Sept.,  1789,  c.  20,  8. 18,  v.  1,  p.  80. 

The  State  must  be  a  subetantial  party  on  the  record.— It  is  not 
BufSdent  to  confer  jurisdiction^  that  a  State  may  be  consequentially  affected 
by  the  matter  in  controversy,  in  a  suit  between  individuals;  but  the  State 
must  be  nominally  or  substantially  a  parly  to  the  suit  on  the  record.  Ffyw- 
lerv.  lAndseffj  8  Dall.,  411;  Governor  of  Georgia  r.  Madrazo,  I  Pet.,  110. 
If  the  State  be  not  necessarily  a  defendajit  the  circuit  courts  may  take  cogiii- 
zanoe  of  the  case  if  the  circumstances  authorize  it.  United  States  v,  Peters, 
5  Cr.,  115. 

And  the  fack  that  a  State  is  one  of  the  corporators  in  a  private  corporation, 
does  not  prevent  the  circuit  courts  from  entertaining  jurisdiction;  and,  the 
provision  of  the  amendment  to  the  Constitution  which  restrains  the  jurisdic- 
tion of  the  federal  courts  over  suits  against  States,  is  limited  to  those  suits  in 
which  the  State  is  a  party  on  the  record.  The  Bank  of  the  United  States  v. 
The  Plantets'  Bank,  9  Wh.,  904;  Bank  of  Kentucky  v.  Wister,  2  Pet.,  321; 
State  of  New  York  v.  State  of  Connecticut,  4  Dall.,  1;  Governor  of  Georgia 
V.  MadrouBO,  1  Pet.,  110,  where  it  was  held,  that  in  all  cases  where  the  juris- 
diction depends  upon  the  party,  it  is  the  party  named  in  the  record;  and 
that  where  the  governor  of  a  State  is  sued  in  his  style  of  office,  and  the 
claim  made  upon  him  is  entirely  in  his  official  character,  the  State  itself  may 
be  considered  a  party  in  the  record.  The  Cherokee  Nation  v.  The  State  of 
Georgia,  5  Pet.,  1,  where  it  was  held  that  the  plaintiff  was  a  State  and  not  a 
foreign  nation;  New  Jersey  v.  New  York,  Id.,  284,  where  it  was  held  that  ser- 
vice of  process  may  be  made  on  the  Governor  and  Attorney -General ;  where  an 
alien  was  aparty.  Ex  parte  Madrazo,lld.,  627;  the  Supreme  Court  has  juris- 
diction in  a  suit  between  States  to  establish  the  boundeiy  line.  The  State  of 
Rhode  Island  v.  MtfSBOchusetis,  12  Id.,  657;  Same  v.  Same,  18  Id.,  28; 
Same  v.  Same,  14  Id.,  210;  Sams  v.  Same,  15  Id.,  288;  also  of  a  question  of 
disputed  boundery.  Same  v.  Same,  4c'Raw,,  591;  same.  The  State  of  Missouri 
V.  The  State  of  Iowa,  7  Id.,  660;  The  State  of  Florida  v.  The  State  of 
Georgia,  17  Id.,  478,  about  boundery  line;  Ex  parte.  In  the  Matter  <if  the 
Commonwealth  of  Kentucky,  hy  McGoffln,  Governor,  v,  Dennison,  Governor 
of  Ohio,  24  How.,  66  (1860)  a  motion  for  mandamus,  held,  that  a  suit  by  or 
against  a  Governor  of  a  State,  as  such,  in  his  official  character^  is  a  suit  by  or 
against  a  State,  and  that  a  Governor  of  a  State  could  not  be  compelled  to 
arrest  or  deliver  up  a  fugitive,  by  any  coercive  power  existing  in  the  Supreme 
Court.  In  Texas  v.  White,  7  Wall.,  700  (1868),  it  was  held  that  the  State 
of  Texas  did  not  cease  to  be  a  State,  notwithstanding  the  ordinance  of  seces- 
sion ratified  by  her  citizens,  and  that  public  property  of  the  State  alienated 
during  the  rebellion  by  a  usurping  State  government,  for  the  purpose  of  car- 
rying on  war  against  the  United  States,  might  be  reclaimed  by  the  State  or- 
ganized in  allegiance  to  the  Union,  for  the  benefit  of  the  State. 

It  is  not  sufficient  to  aver  in  the  pleadings,  in  a  suit  by  a  State  against  a 
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corporation,  that  the  defendant  is  a  body  politic  in  the  laws  of  another  State 
named,  and  doing  business  in  it.  The  court  has  no  original  jurisdiction  of  a 
suit  by  a  State  against  its  citizens.  Pennsylvania  v»  Quicksilver  ■  Co,,  10 
Wall.,  563.  See,  also,  Virginia  v.  West  Virginia,  11  Id.,  89-^irgunction  to 
restrain  obstruction  of  a  river. 

Consent  of  parties  cannot  give  jurisdiction,  but  parties  may  admit  facts 
which  show  such  jurisdiction.    Railway  Co.  v,  Ramsey,  22  Wall.,  322. 

Sec.  688.  Writs  of  prohibition  and  mandamus.— The 
Supreme  Court  shall  have  power  to  issue  writs  of  prohibition 
to  the  district  courts,  when  proceeding  as  courts  of  admiralty 
and  maritime  jurisdiction;  and  writs  of  mandamvs^  incases 
warranted  by  the  principles  and  usages  of  law,  to  any  courts 
appointed  under  the  authority  of  the  United  States,  or  to  per* 
sons  holding  ofSce  under  the  authority  of  the  United  States, 
where  a  State,  or  an  embassador,  or  other  public  minister,  or  a 
consul  or  vice-consul  is  a  party. 

24  Sept,  1789,  c.  20,  s.  13,  ▼.  1,  p.  80. 

The  writ  of  prohibition.— The  writ  of  prohibition  can  only  be  used 
to  prevent  the  doingf  of  some  act  by  the  district  court  acting  as  a  court  of 
admiralty  and  maritime  jurisdiction,  and  which  is  about  to  be  done.  If  the 
act  is  already  done  the  writ  cannot  undo  it.  The  only  effect  of  the  writ  is 
to  suspend  action  and  prevent  any  further  action  in  reference  to  the  thing 
prohibited.  United  States  v,  Hoffman,  4  Wall.,  158;  Ex  parte  Christy, 
3  How.,  292. 

Where  the  district  court  has  no  jurisdiction  the  Supreme  Court  will  grant 
a  writ  of  prohibition  to  the  district  judge.  Ex  parte  Easton,  95  U.  S.,  68; 
United  States  v,  Peters,  3  Dall.,  121. 

The  writ  cannot  issue  to  revise  decrees  in  bankruptcy,  nor  in  any  case 
except  in  proceedings  in  admiralty  and  maritine  jurisdiction.  Ex  parte 
City  Bank  of  New  Orleans,  3  How.,  292.  As  to  the  time  of  application  for, 
under  the  provisions  of  the  act  of  May  31, 1870,  **  to  enforce  the  rights  of 
citizens  of  the  United  States  to  vote/*  etc.,  see,  17  W&U.,  64. 

In  proceedings  under  the  act  entitled,  '*An  act  to  suppress  insurrection,  to 
punish  treason  and  rebellion,  to  seize  and  confiscate  the  property  of  rebels,** 
etc.,  it  was  held  that  they  are  not  proceedings  in  admiralty,  although  the 
act  declares  they  shall  be  in  rem,  and  conform  as  near  as  may  be,  to  pro- 
ceedings in  admiralty  or  revenue  cases,  and  that  no  writ  of  prohibition  lies 
in  such  cases.  Ex  parte  Graham,  10  Wall.,  541;  The  Union.  Ins,  Co,  v. 
United  States,  6  Wall.,  759;  United  States  v.  Armstrong's  Foundery,  Id.» 
766;  The  Sarah,  8  Wh.,  391. 

A  writ  of  prohibition  will  not  issue  in  c^es  where  there  is  no  appellate 
power  given  by  law,  or  any  special  authority  to  issue  the  writ,  and  it  will 
not  lie  to  a  circuit  court  in  a  criminal  case.    Ex  parte  Gordon,  1  Black., 
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^;  Ex  parte  Christy,  3  How.,  292.    See,  also,  Ex  parte  Warmouth,  17 
Wall.,  64,  where  the  writ  was  refused. 

The  writ  of  mandamns— judioial  acts  and  discretion.— In  ref- 
erence to  judicial  action,  a  writ  of  ntandamua  may  issue  to  compel  action; 
but  where  there  is  a  rig^ht  of  judgment  or  discretion  in  a  matter  before  a 
judge  or  court  it  will  only  require  the  exercise  of  the  judgment  or  discretion, 
and  not  command  a  particular  judgment  or  control  the  exercise  of  the  dis- 
cretion. United  States  r.  Jjawrence,  3  DalL,  42;  Livingston  v.  Dorgenois, 
7  Cr.,  577;  Railroad  Co.  v.  Wiswall,  23  Wall.,  507;  Ex  parte  Bradstreet, 
4  Pet.,  102;  Same,  7  Id.,  634;  Same,  8  Id.,  588;  Insurance  Co,  r.  Comstock, 
16  Wall.,  270.  It  is  not  a  proper  process  to  correct  an  erroneous  judgment 
or  decree  of  an  inferior  court.  Ex  parte  Hoyt,  13  Pet.,  279;  or  errors  in 
the  judgment  of  the  court  below,  Ex  parte  Whitney,  13  Pet.,  404;  nor 
will  it  issue  on  a  refusal  of  a  superior  court  to  open  a  judgment,  Ex 
parte  Many,  14  How.,  24;  nor  to  restore  a  person  to  the  office  of  counsellor 
and  attorney  of  the  court,  after  being  dismissed,  by  a  court  having  juris- 
diction of  the  matter,  Ex  parte  Seacombe,  19  Id.,  9;  or  to  QOmpel  a  court 
to  set  aside  an  order  vacating  a  judgment.  Ex  parte  Ransom,  20  Id.,  581; 
or  to  compel  the  court  below  to  carry  out  a  judgment  from  which  an  appeal 
has  been  properly  taken.  United  States  v,  Addison,  22  Id.,  174;  nor  to  com- 
mand a  governor  of  a  State  to  deliver  up  a  fugitive  from  justice  to  be 
removed  to  another  State  where  he  is  duly  indicted  or  otherwise  charged 
with  having  committed  a  crime  against  the  laWs  of  the  State,  Kentucky  v, 
Ohio,  24  Id.,  66;  nor  to  compel  the  secretary  of  the  treasury  to  deliver  a 
warrant  under  an  appropriation  before  the  time  limited  in  the  law  for  the 
appropriation  to  take  effect.  Commonwealth  v,  Boutwell,  13  Wall.,  526, 
It  will  issue  to  compel  a  court  to  entertain  jurisdiction  of  a  case  where 
it  has  dismissed  it  under  a  mistaken  assumption  that  it  had  no  jurisdiction. 
Exparte  Russell,  13  Wall.,  664.  But  where  a  circuit  court  acts  within  its 
legitimate  jurisdiction  mandamus  will  not  lie  to  compel  it  to  reverse  a 
decision.  Ex  parte  Flippin,  94  U.  S.,  348;  Exparte  Loring,  Id.,  418;  Ex 
parte  Railway  Co,,  101  U.  S.,  711;  Railway  Co,  v.  Ailing,  99  Id.,  463;  Ex 
parte  French,  100  Id.,  1.  If  a  discretion  is  abused  or  the  court  is  exceeding 
its  jurisdiction  it  will  lie.     Virginia  v.  Rives,  100  U.  S.,  313. 

Ministerial  acts  and  ofELcial  duties.— The  writ  will  issue  to  enforce 
merely  ministerial  acts  or  official  duties,  where  the  complainant  shows  he 
has  a  clear  legal  right  to  demand  the  performance  of  the  act  or  duty,  if  it  is 
in  the  nature  of  a  public  or  official  act  or  duty  which  the  defendant  refuses 
to  perform,  and  there  is  no  other  complete  or  sufficient  remedy.  Thus  a 
peremptory  mandamus  will  issue  to  compel  a  district  court  or  a  district  judge 
to  execute  a  decree,  where  an  insufficient  supersedeas  bond  on  appeal  was 
executed.    Stafford  v.  Union  Bank,  17  How.,  275. 

And  it  will  lie  to  restore  an  attorney  at  law,  disbarred  by  a  court,  when 
the  court  had  no  jurisdiction  of  the  matter  of  contempt,  for  which  he  was 
disbarred.  Ex  parte  Bradley,  7  Wall.,  364;  Ex  parte  Robinson,  19  Wall., 
505;  Exparte  Garland,  4  Id.,  378;  Bradley  v.  Fisher,  13  Id.,  354. 

But  where  an  application  is  made  for  a  mandamus  to  compel  an  inferior 
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ooart  to  make  a  rale  on  one  of  its  officers,  as  a  marshal,  to  perform  some  act, 
the  compliaint  must  show  clearly  his  interest  in  the  matter  which  he  pre- 
sents as  the  {nt>und8  of  his  application.  Ex  parte  Fleming ^  2  Wall.,  759. 
And  where  the  statute  directed  the  commissioner  of  patents  to  grvait  a  re- 
issue of  patents  in  certain  cases,  to  assignees,  it  was  held  to  be  the  duty  of 
the  commissioner  to  decide  whether  the  applicant  was  an  assignee  with 
such  an  interest  as  entitled  him  to  a  reissue,  within  the  meaning  of  the  stat- 
utoiy  provision  on  the  subject;  and  if  he  has  decided  that  he  was  not,  a 
mandamus  should  not  issue  from  a  circuit  court  commanding  him  to  refer 
the  application  *'  to  the  proper  examiner  or  otherwise  examine  or  cause  the 
same  to  be  examined  according  to  law/'  If  the  mandamus  had  ordered  the 
commissioner  to  allow  an  appeal  the  order  would  have  been  held  correct. 
Commissioner  of  Patents  v,  Whitney,  4  Wall.,  522.  So  mandamus  will  not 
lie  to  reverse  a  judgment  of  a  court  below,  refusing  a  mandamus  against  the 
secretaiy  of  the  treasury,  commanding  him  to  pay  a  sum  of  money  awarded 
to  the  relator  by  the  secretary  of  war,  in  pursuance  of  a  joint  resolution  of 
congress,  or  to  compel  the  court  below  to  issue  one.  Ex  parte  De  Chroot,  6 
Id.,  497. 

In  order  to  entitle  a  petitioner  to  a  mandamus,  to  compel  a  circuit  court  to 
allow  an  appeal  form  its  decree,  he  must  show  that  he  has  a  clear  right  to 
the  appeal,  and  that  it  has  been  refused,  and  that  he  was  an  original  party 
to  the  suit  or  that  he  acted  or  was  treated,  as  a  party.  Ex  parte  Cutting y 
94  U.  S.,  14;  Ex  parte  Jordan,  94  U.  S.,  248. 

A  writ  of  error  will  lie  from  the  Supreme  Court  to  the  circuit  courts, 
awarding  a  peremptory  mandamus,  if  the  matter  in  controversy  is  of  suffi- 
cient value.  Columbia  Ins,  Co,  v.  WheelHght,  7  Wh.,  534.  See,  also, 
Saffordv.  Union  Bank,  16  How.,  185;  Same  v.  Same,  17  Id., ^276;  Post- 
fnaster  General  v,  Trigg,  11  Pet.,  173.  A  mandamus  cannot  be  used  to 
perform  the  office  of  an  apx)eal  or  writ  of  error.  Ex  parte  Schwab,  98  U.  S., 
240 

If  the  action  be  upon  a  money  demand  and  the  general  issue  be  pleaded, 
the  requisite  amount  must  be  stated  both  in  the  body  of  the  declaration 
and  in  the  prayer  for  judgment.  And  if  the  amount  alleged  to  be  due  in  the 
body  of  the  declaration  is  less  than  92.000,  an  amendment  merely  claiming 
more  than  02,000,  in  the  matter  of  the  amount  of  damages  will  not  give  the 
court  jurisdiction.  Leev,  Watson,  1  Wall.,  337;  it  must  exceed  $2,000. 
Walker  v.  United  States,  4  Wall.,  163;  Knapp  v.  Banks,  2  How.,  73. 

Sec.  689.  Issues  of  fact. — ^The  trial  of  issues  of  fact  in 
the  Supreme  Court,  in  all  actions  at  law  against  citizens  of  the 
United  States,  shall  be  by  jury. 

24  Sept.,  1789,  c.  20,  s.  13,  v.  1,  p.  80. 

Sec.  690.  Appellate  jurisdiction. — ^The  Supreme  Court 
shall  have  appellate  jurisdiction  in  the  cases  hereinafter  speci- 
ally provided  for. 

24  Sept.,  1789,  c.  20,  s.  13,  v.  1,  p.  80;  3  Mar,,  1875,  e.  5,  v.  18,  p.  472. 
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Sbo.  691.  Judgments  in  circuit  court  on  writ  of  er- 
ror.— ^All  final  judgments  of  any  circuit  court,  or  of  any  dis- 
trict court  acting  as  a  circuit  court,  in  civil  actions  brought 
there  by  original  process,  or  removed  there  from  courts  of  the 
several  States,  and  all  final  judgments  of  any  circuit  court  in 
civil  actions  removed  there  from  any  district  court  by  appeal 
or  writ  of  error,  where  the  matter  in  dispute,  exclusive  of 
costs,  exceeds  the  sum  or  value  of  five  thousand  dollars,  may 
be  re-examined  and  reversed  or  affirmed  in  t^e  Supreme  Court 
upon  a  writ  of  error. 

24  Sept.,  1789,  c.  20,  s.  22,  v.  1,  p.  84;  3  Mar.,  1803,  c.  40,  s.  2,  v.  2,  p.  244; 
4  July,  1840,  c.  43,  s.  3,  v.  5,  p.  893;  16  Feb.,  1875,  c.  77,  8. 3,  v.  18,  p.  316; 
26  June,  1876,  e.  147,  v.  19,  p.  62;  §3,  act  of  Feb.  16,  1876. 

When  want  of  jnrisdiotion  is  patent.— When  want  of  jarisdiction 
is  patent  or  can  be  readily  ascertained  by  an  examination  of  the  record  in  ad- 
vance of  an  examination  of  the  questions  on  the  merits,  the  court  will  enter- 
tain and  act  upon  a  motion  to  <^mi88,  for  want  of  jurisdiction.  SempU  v. 
Hagar,  4  Wall.,  431;  Moreland  v.  Page,  20  How.,  522;  Beers  v.  State  of 
Arkansas,  Id.,  527. 

When  no  appeal  or  writ  of  error  lies.— A  motion  to  set  aside  a 
judgment  is  addressed  to  the  sound  discretion  of  the  court,  and  no  appeal  or 
writ  of  error  lies  from  the  decision  of  the  court  in  such  a  case.  Connor  v, 
Pough,  18  How.,  394;  Early  v.  Rogers,  16  How.,  599;  Pomeroy  v.  State  Bank, 
1  Wall.,  592;  Steamboat  Burns,  9  Id.,  237.  Nor  is  the  order  of  a  circuit  couH 
to  quash  an  execution,  such  a  judgment  as  can  be  revised  on  writ  of  error. 
McCargo  v.  Chapman,  20  How.,  555;  Toland  v,  Sprague,  12  Pet.,  300. 

No  writ  of  error  lies  where  the  proceeding  below  is  essentially  a  foi'eclos- 
are  of  a  mortgage  in  chanceiy;  Walker  «.  Dreville,  12  Wall.,  440;  Marin 
V.  Lalley,  17  Id.,  14;  nor  in  any  case  where  the  judgment  below  has  been 
rendered  against  a  defendant  who  has  not  been  served  with  process  nor  en- 
tered an  appearance;  Levy  v,  Fitzpatriek,  15  Pet.,  170;  nor  does  it  lie  to  a 
refusal  of  the  circuit  court  to  award  a  writ  of  restitution  in  ejectment;  Oregg 
V.  Foster,  2  Wall.,  56;  Smith's  Lessee  v.  Trabue's  Heirs,  9  Pet.,  4;  In- 
suranee  Co.  v.  Barton,  13  Wall.,  603;  Barton  v.  Forsyth,  6  Id.,  190;  United 
States  V.  Buford,  3  Pet.,  31;  Same  v,  Evans,  5  Or.,  280;  nor  will  it  lie  in 
criminal  cases,  Exparte  i^ordon^  1  Black.,  503;  or  on  refusal  to  grant  a  mo- 
tion, change  the  venue,  or  to  postpone  a  trial.  Cook  v.  Burnley,  11  Wall., 659; 
White  V.  Burnley,  20  How.,  235. 

When  a  writ  lies. — If  a  demurrer  to  a  declaration  is  improperly  sus- 
tained in  the  circuit  court,  and  a  judgment  is  rendered  accordingly,  the  case 
may  be  re-examined  in  the  Supreme  Court,  without  any  formal  bill  of  excep- 
tions. Rogres  v,  Burlington,  3  Wall.,  654.  See,  also,  Payne  r.  Niles,  20 
How.,  219;  McLane  v.  Boon,  6  Wall.,  244.     So,  the  Supreme  Court  will 
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give  jadgment  on  eiror  upon  an  agreed  statement  of  £a.cts  or  case  stated,  if 
it  is  signed  by  coansel  and  spread  upon  the  record;  but  not  on  a  mere  state- 
ment of  evidence.  Burr  v.  Des  Moines  Co,,  1  Wall.,  99.  So,  on  a  judgment 
entered  by  the  clerk  on  the  report  of  a  referee  and  pursuant  to  an  order  of  * 

the  court  and  the  agreement  of  parties.    Hechers  v.  Fowler ,  2  Wall.,  123: 

• 

Final  judgments. — ^A  judgment  upon  a  detburrer  to  parts  of  a  repiica- 
tion,  and  motion  to  strike  out  other  parts  is  not  such  a  final  judgment  as  can 
be  reviewed  by  the  Supreme  Court.  Holcombe  v,  McKtisick,  20  How., 
552.  See,  also,  Roberts  v.  Cooper,  Id.,  467;  Boyle  v.  Zachariey  6  Pet., 
657;  Maryland  Ins,  Co.  v.  Hodgson,  6  Cr.,  2^;  it  must  be  a  general  judg- 
ment and  not  a  mere  order  affirming  the  refusal  of  the  court  below  to  grant 
a  new  trial    Sparrow  v.  Strong,  4  Wall.,  584. 

Who  are  neoessary  parties.— All  the  parties  against  whom  a  joint 
judgment  or  decree  is  rendered  must  join  in  the  writ  of  error,  orappeal,  or  it 
will  be  dismissed,  unless  sufficient  cause  for  the  non- joinder  be  shown.  Mas- 
Urson  V.  Hemdon,  10  Wall.,  416;  Williams  v.  Bank,  11  Wh.,  414;"Ottmi^* 
V,  Kincannon,  7  Pet.,  899;  Wilson  v,  Ins.  Co.,  12  Id.,  140;  Hamp^n  v. 
Rouse,  18  Wall.,  187.  As  to  remedy  in  case  of  a  refusal  of  a  party  to  join, 
see  T^d  v.  Daniel,  16  Pet.,  521. 

But  a  judgment  in  personam  against  one^defendlmt,  for  a  sum  of  money, 
which  at.  the  same  time  establishes  the  debt  as  a  paramount  lien  on  real 
estate  as  to  other  defendants,  may  be  taken  to  Supreme  Court  on  error, 
without  joining  the  others.  Germain  v.  Mason,  12  Wall.,  259.  The  Su- 
preme Court  will  reverse  and  remand  a  cause  where  it  is  manifest  that  there 
is  a  defect  of  proper  parties  to  the  bill,  even  though  this  defect  was  not 
objected  to  in  the  court  below.  Hoe  v.  Wilson,  9  Wall.,  501.  But  see, 
where  case  was  retained,  though  aU  the  parties  did  not  join  in  the  appeal. 
Day  V.  Washburn,  28  How.,  809. 

Amount  in  controversy.— The  following  decisions  were  made  when 
the  value  of  the  matter  in  controversy  was  required  to  be  over  $2,000.  This 
was  changed  to  $5,000  by  the  act  of  February  16,  1875.  But  they  illustrate 
the  rule  in  the  latter  as  well  as  the  former  case.  Where  the  value  of  the 
property  in  dispute  does  not  appear  on  tfie  record,  it  has  been  held  that  affi- 
davits of  the  v^ue  might  be  taken.  Williamson  v.  Kineaid,  4  Dall.,  20; 
Course  v.  Stead,  Id.,  22;  United  Statts  v.  Brig  Union,  \  Cr.,  216;  and  vif>a 
voce  evidence  of  value  may  be  given  in  open  court.  Id.  After  a  dismissal  of 
a  cause  for  want  of  jurisdiction,  because  it  did  not  appear  that  the  matter  in 
controversy  exceeded  92,000,  affidavits  of  its  value  cpme  too  late.  Rich- 
mond v.  Milwaukee,  2i.^o^.,  80.  If  upon  the  trial  it  appears  that  the 
value  of  the  property  is  not  sufficient,  the  appellant  recovers  no  costs,  and 
at  the  discretion  of  the  court.may  be  required  to  pay  costs.  Ch'een  r.  Liter, 
8  Cr.,  229. 

In  replevin,  if  it  be  for  goods  distrained  for  rent,  the  amount  for  which 
avowry  is  made  is  the  value  in  controversy.  And  if  to  try  the  title  to  prop- 
erty, the  value  of  the  article  replevined  is  the  value  of  the  matfier  in  contro- 
versy.   Fmytonv.  Robertson^  9  Wh.,  527. 
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In  trover*  if  the  judgment  below  be  for  the  defendant,  on  error,  the  sum 
claimed  is  the  value.    Cooke  v,  Woodrow,  4  Or.,  13. 

When  the  judgment  ia  the  amount  in  oontroTersy.— Where  the 

plaintiff  in  the  court  below  claimed  more  than  two  thousand  dollars  for 
infringment  of  a  patent,  and  a  judgment  was  obtained  for  four  hundred  dollars, 
it  wa6  held  on  writ  of  error  by  the  defendant,  that  the  amount  in  controversy,  as 
to  him,  was  only  four  hundred  dollars,  and  that  the  court  had  no  jurisdiction* 
If  the  writ  of  error  had  been  brought  by  the  plaintiff,  below,  it  was  held 
that  the  amount  claimed  in  his  declaration  would  have  been  the  value  in 
controversy.  Gordon  v,  Ogderiy  3  Pet.,  33  (1830);  Wise  v,  Columbian 
Turnpike  Co,,  7  Gr.,  276.  See,  also,  Rodd  v.  Heartt,  17  Wall.,  354;  Cl\fton 
r.  Sheldon,  23  How.,  481. 

If  the  judgment  for  the  plaintff  in  the  court  below  is  less  than  92,000,  and 
the  cfbfendant  prosecutes  a  writ  of  error,  the  Supreme  Court  has  no  jurisdic- 
tion although  the  demand  of  the  plaintiff  exceeds  $2,000.  Smith  v.  Hotey, 
3  Pet.,  469. 

In  case  of  condemnation  under  revenue  laws*— Where  property 
was  seized  and  condemned  as  forfeited,  under  the  revenue  laws,  it  was  held 
on  error,  that  the  vsdue'of  the  property  at  the  time  of  the  seizure,  exclusive 
of  duties,  was  the  amount  in  controversy.  United  States  r.  84  boxes  of  Su" 
gar,  7  Pet.,  453.  See,  also,  Merill  v.  Petty,  16  Wall.,  338;  Mason  v.  Gam" 
ble,  21  How.,  390. 

In  case  of  controversies  for  personal  freedom,  custody,  ofElce» 
etc. — When  the  matter  in  dispute  was  the  freedom  of  the  plaintiffs  and  the 
judgment  of  the  court  below  was  against  their  freedom,  it  washeld  on  error, 
that  there  was  nothing  in  the  controversy  susceptible  of  pecuniaiy  valuation. 
Lee  r.  Lee,  8  Pet.,  44;  Pratt  t?.  Fitzhugh,  1  Black,  271.  Bat  the  burden  of 
proof  is  upon  the  party  seeking  to  obtain  a  revision  of  the  case,  to  show  the 
amount  in  controversy;  and  when  the  controversy  was  in  reference  to  one 
negro  woman  and  two  children,  who  were  slaves,  it  was  held  that  the  court 
would  not  infer  that  their  value  was  $2,000.  Hagan  v,  Foison,  10  Pet.,  160. 

In  case  of  a  controversy  between  a  father  and  mother,  each  claiming  the 
right  to  the  care  and  custody  of  a  minor  child,  on  error  it  was  held  that  the 
matter  in  dispute  was  incapable  of  being  reduced  to  any  pecuniaiy  standard 
of"\|due.  Barry  r.  Merceen,  5  How.,  103;  Sparrow  v.  Strong,  3  Wall.,  97. 
See,  also,  DeKraft  v.  Barney,  2  Black,  704,  on  haebeas  corpus;  Holmes  v, 
Jennison,  14  Pet.,  540;  Ex  parte  Barry,  2  How.,  65. 

But  in  a  controversy  for  the  right  to  an  office,  it  was  held  that  the  whole 
salary  of  the  office  might  be  considered  in  determining  the  amount  of  the 
controversy,  although  it  was  payable  monthly.  United  States  v.  Addison, 
22  How.,  174. 

In  case  of  a  set-off— reduction  of  judgment.— Where  a  delaration 
in  assumpsit,  in  the  circuit  court  claimed  $1,000,  and  a  plea  claimed  a  set- 
off of  four  thousand  dollars,  and  by  the  laws  of  the  State  where  the  circuit 
court  was  held,  judgment  might  be  given  for  the  three  thousand  dollars,  it 
was  held  on  error  that  $3,000,  and  not  $1,000,  was  the  amount  in  dispute. 
Byan  v.  Bradley,  1  Wall.,  66. 
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If  the  original  sum  in  controversy  is  large  enough  to  give  the  court  juris- 
diction, it  is  not  taken  away  by  a  subsequent  reduction  of  that  sum  below 
the  amount  requisite,  by  any  act  of  the  adverse  party.  Cooke  v.  United 
StateSy  2  Wall.,  218. 

Criminal  oases— jurisdiction  limited.  — The  judgment  of  the 
inferior  court  is  final  in  criminal  cases,  and  no  appeal  or  writ  of  error  lies. 
United  States  v.  La  Vengeance,  3  Dall.,  297;  United  States  v,  Moore,  3  <>., 
159;  Ex  parte  Kearney,  7  Wh.,  38;  Ex  parte  Watkins,  3  Pet.,  193. 

Jurisdiction  not  conferred  by  consent.— The  Supreme  Court  will 
not,  even  on  request  of  the  counsel  of  both  parties  on  error,  in  a  case  in 
which  it  has  not  jurisdiction  to  affirm  or  reverse  a  judgment  of  the  court 
below,  examine  into  the  questions  in  the  case  and  decide  upon  them.  The 
acts  of  congress  carefully  restrict  the  jurisdiction  of  the  Supreme  Court. 
Mills  V.  Brown,  16  Pet.,  525;  Railway  Company  v.  Ramsey^  22  Wall.,  322; 
TTieLucy,  8  Id.,  307;  The  Nonesuch,  9  Id.,  504;  Pennsi/lvania  v.  Quick- 
silver Co.,  10  Id.,  553.  But  parties  may  admit  the  existence  of  facts  which 
show  jurisdiction.    Railroad  Co.  v,  Ramsey,  supra. 

Seo.  692.    Appeals  in  equity  and  admiralty  cases. — 

An  appeal  shall  be  allowed  to  the  Supreme  Court  from  all  final 
decrees  of  any  circuit  court,  or  of  any  district  court  acting  as 
a  circuit  court,  in  cases  of  equity,  and  of  admiralty  and  mari- 
time jurisdiction,  where  the  matter  in  dispute,  exclusive  of 
costs,  exceeds  the  sum  or  value  of  [five]  thousand  dollars,  and 
the  Supreme  Court  is  required  to  receive,  hear,  and  determine 
such  appeals. 

3  Mar.,  1808,  c.  40,  s.  2,  y.  2.  p.  244;  30  June,  1864,  o.  174,  s.  13,  v.  13, 
p.  310;  16  Feb.,  1875,  e.  77,  s.  8,  r.  18,  p.  316;  1  Mar.,  1875,  c.  114,  s.  5,  v. 
18,  p.  337;  §  3,  act  Feb.  16,  1875. 

Jurisdiction  depends  upon  the  oonstitation  and  acts  of  eon- 
gross. — ^The  appellate  jurisdiction  of  the  Supreme  Court  depends  upon  the 
Constitution  and  the  acts  of  congress;  if  these  do  not  confer  it,  consent  can- 
not give  it,  and  the  courts  cannot  exercise  it.  The  Lucy,  8  Wall.,  807; 
Washington  County  v.  Durant,  7  Id.,  694;  The  Alicia,  7  Id.,  571;  Bal- 
lance  v.  Forsyth,  21  How.,  389;  Tlie  Nonesuch,  9  Wall.,  504. 

An  appeal  cannot  be  taken  in  the  name  of  a  steamboat  or 
partnership.— An  inanimate  object  has  no  legal  capactity  to  prosecute 
legal  proceedings  in  the  federal  courts.  In  proceedings  in  rem,  a  claimant 
becomes  a  party  to  the  proceedings,  and  may  take  an  appeal  or  writ  of  error. 
Steamboat  Bums,  9  Wall.,  287.  Assignees  in  bankruptcy  may  be  substituted 
as  appellants  in  a  case.    Hendon  v.  Howard,  9  Id.,  664. 

Nor  can  an  appeal  be  taken  by  a  copartnership  name,  but  all  the  parties 
appealing  must  be  named  in  the  petition  and  process  by  which  the  appeal  or 
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writ  of  error  is  effected ;  and  no  amendment  in  this  reepect  will  be  allowed. 
The  Protector,  11  Wall.,  82;  DeneaU  v.  Stump,.  8  Pet.,  626;  Wilson  v.  Life 
dt  Fire  Ins.  Co.,  12  Id.,  140;  Smyth  v.  Pevine  dt  Co,,  12  How.,  327;  Dav- 
enport V.  Fletcher,  16  Id.,  142;  Owing s  v.  Kincannon,  7  Pet.,  399;  Porter 
V.  Foley,  21  How.,  393;  Hodge  v.  Williams,  22  Id.,  87.  But  kg,  post, 
%  1005. 

All  the  parties  must  join  that  have  a  joint  interest  in  order  that  theiSourt 
may  be  enabled  to  g^ive  a  proper  judgment  in  the  case.  Id. 
fBut  where  the  appeal  bond  and  citation  contained  only  the  names  of  the 
orififmal  defendants  in  the  court  below,  and  they  having*  died,  the  names  of 
their  administrators  had  been  substituted  on  appeal  it  was  held  that  the 
acknowledgment  of  service  by  the  attorney  of  the  defendants,  signing  his 
name  and  adding,  *' counsel  for  the  defendants  in  this  cause  in  the  circuit 
court  for  the  United  States  for  Virginia,'*  was  a  waiver  of  the  irregularity 
in  the  citation,  and  that  a  new  bond  might  be  filed.  Bigler  v.  Waller,  12  * 
Wall.,  142. 

Cases  at  law  can  only  be  brought  to  the  Supreme  Court  by  writ  of  error, 
and  not  by  appeal.  Sarchet  v.  United  States,  12  Pet.,  143.  In  case  of 
dower,  Pansh  v.  Ellis,  16  Id.,  451;  United  States  v,  Goodwin,  7  Cr.,  108, 
287. 

Appeals  in  equity  oases— amount  in  oontroversy.— Appeals  to 
the  Supreme  Court  are  now  allowed  from  final  decrees  of  the  circuit  courts 
where  the  sum  in  dispute  exceeds  $5,000,  exclusive  of  costs.  This  sum  has 
reference  to  the  matter  in  dispute  at  the  date  of  the  decree  below,  the  same 
as  in  cases  of  writs  of  error  at  law,  and  are  limited  to  the  sum  then  in  con- 
troversy, of  which  the  decree  or  judgment  usually  furnishes  the  better 
evidence.  Bank  of  the  United  States  v,  Daniel,  12  Pet.,  32.  A  motion  to 
set}  aside  a  decree  in  the  Supreme  Court,  and  remand  the  cause,  upon  the 
ground  of  newly  discovered  evidence,  will  not  be  sustained,  nor  will 
affidavits  of  newly  discovered  testimony  be  reoaived.  The  Supreme  Court 
must  reverse  or  affirm  the  case  as  it  appears  of  record.  Russell  v.  Southard, 
12  How.,  139.  See  case  in  admiralty,  where  the  amount  in  controversy  of 
only  two  of  five  libelants  exceeded  $2,000;  a  motion  to  dismiss  was  denied. 
The  Rio  Grand,  19  Wall.,  178.  See,  also,  Rich  v,  Lambert,  12  How.,  347; 
Oliver  v,  Alexander,  6  Pet.,  143. 

Niiisanoe.— A  public  nuisance  may  be  abated  on  a  bill  in  equity,  brought 
by  a  private  party  who  has  sustained  special  damage,  and  it  is  not  necessary 
to  show  that  the  plaintiff's  damage  amounts  to  the  sum  necessary  to  give 
the  federal  courts  jurisdiction.  The  jurisdiction  is  tested  by  the  value  of 
the  object  to  be  gained  by  the  bill,  and  that  object  is  the  removal  of  the 
nuisance.    Mississippi,  etc.,  R.  Co,  v.  Ward,  2  Black,  485. 

Constitutional  limitation.—Article  8,  Sec.  2,  of  the  Constitution, 
declares  that  the  Supreme  Court  "shall  have  appellate  jurisdiction  with 
such  exceptions,  and  under  such  regulations  as  the  congress  shall  make,'* 
and  the  court  cannot  exercise  that  jurisdiction  unelss  congress  has  provided 
a  rule  to  regulate  the  proceedings  of  the  court,  and  it  cannot  depart  from 
the  regulations  when  made.  Wiscart  v.  Dauchy,  8  Dall.,  821;  United  States 
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t?.  More^  3  Cr.,  173;  Durousseau  v.  United  States,  6  Id.,  308;  Smith  v. 
Jachson,  1  Paine,  453;  Cohens  r.  Virginia,  6  Wh.,  395;  Osborn  v.  Bank  of 
United  States,  9  Id.,  738. 

Under  the  judiciary  act  the  Supreme  Court  has  appellate  jurisdiction  of  a 
snit  brouffht  by  a  State  against  one  of  its  citizens  in  the  State  courts  where 
the  defense  rests  on  the  denial  of  the  validity  of  a  statute  of  a  State,  and  a 
State  court  decides  in  favor  of  its  validity,  thougrh  the  suit  might  have  been 
originally  brought  in  the  Supreme  Court.  Brown  v.  Maryland,  12  Wh., 
419;  MeCulloch  v.  Same,  4  Id.,  316.    See,  post,  §  709.  " • 

Decrees  must  be  final. — Where  a  decree  was  made  in  admiralty  that 
a  sum  of  money  was  due,  but  the  amount  was  unascertained,  and  no  order 
was  made  for  its  payment,  on  appeal  it  was  held  that  the  decree  was  not  a 
final  one  from  which  an  appeal  could  be  taken,  and  that  the  defect  could 
not  be  cured  by  amendment  in  the  Supreme  Court.  Montgomery  v.  Ander- 
son, 21  How.,  386. 

The  court  will  not  answer  an  abstract  question  of  law  so  certified  to  it,' 
but  sufficient  facts  must  be  set  forth  to  show  the  bearing  of  the  question  on 
the  rights  of  parties.  Havemeyerv,  Iowa  County,  3  Wall.,  294;  De  Groot  v. 
United  States,  5  Id.,  419;  Ex  parte  McCardle,  6  Id.,  318;  Crowell  v.  Ran* 
dell,  10  Pet.,  368.    See,  post,  §  693. 

An  order  of  seizure  and  sale  called,  in  Louisiana,  '*  executory  process," 
made  by  a  judge  at  chambers  upon  non-payment  of  a  mortgage,  and 
where  the  mortgage  imports  a  confession  of  judgment,  is  in  substance  a 
foreclosure  and  sale,  and  a  final  judgment  from  which  an  appeal  may  be 
taken.  Marin  v.  Lalley,  17  Wall.,  14;  Ray  v.  Law,  3  Cr.,  180;  Whiting 
V,  Bank  of  United  States,  13  Pet.,  15;  Bronson  v.  Railroad  Co.,  2  Black, 
524. 

A  decree  that  certain  deeds  should  be  set  aside  as  fraudulent  and  void; 
that  certain  lands  and  slaves  should  be  delivered  up  to  the  complainant,  etc. ; 
that  the  master  should  take  an  account  of  the  profits  of  the  lands  and 
slaves,  and  of  certain  money  and  notes;  and  the  decree  further  provided, 
that  so  much  of  said  bill  as  contains  or  relates  to  certain  matters,  be  referred 
to  the  master  for  a  report  **  is  retained  for  further  decree  in  the  premises,  and 
so  much  of  said  bill  as  is  not  now,  nor  has  been  heretofore  adjudged  and 
decreed  upon,  and  which  is  not  above  retained  for  the  purposes  aforesaid,  be 
dismissed  without  prejudice,  and  that  said  defendants  do  pay  costs,'*  etc., 
was  held  to  be  a  final  decree  within  the  meaning  of  the  acts  of  congress. 
Forgay  v.  Conrad,  6  How.,  201.  See,  also,  Whiting  ».  Bank  of  United 
States,  13  Pet.,  15;  Michaud  v.  Girod,  4  How.,  503. 

So,  where  a  decree  decided  the  right  to  property  in  controversy,  and 
directed  it  to  be  delivered  by  the  defendant  to  the  complainant  by  transfer, 
and  entitled  the  complainant  to  have  the  decree  carried  into  immediate 
execution,  but  leaving  accounts  to  be  adjusted  in  pursuance  of  the  decree 
settling  the  question  of  ownership,  this  was  held  to  be  such  a  final  decree  as 
was  appealable  to  the  Supreme  Court.  Thomson  v.  Dean,  7  Wall.,  342. 
But,  see  Beebe  v.  Russell,  19  How.,  284;  The  Palmyra,  10  Wh.,  502; 
Barnard  v,  Gibson ,  7  How.,  653. 
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Time  of  perfecting  appeal  and  mode.— An  appeal  most  bring  to 
the  Supreme  Court  a  transcript  of  the  record  before  the  expiration  of  the 
term  to  which  it  is  returnable,  or  it  will  not  be  a  valid  appeal.  It  must  be 
filed  before  the  end  of  the  term  next  succeeding:  the  allowance  of  the  appeal 
or  the  issuance  of  the  writ,  in  case  of  writ  of  error,  or  the  court  has  no  jurisdic- 
tion. Edmundson  v.  Bloomahire,  7  Wall.,  306;  Steamer  Virginia  v.  West, 
19  How.,  182;  Mesa  v.  United  States,  2  Black,  721;  United  States  v.  Gomez, 
1  Wall.,  690;  Castro  v.  United  States,  3  Id.,  46;  United  States  v.  Hodge, 
3  How.,  534;  United  States  v.  Villabolos,  6  Id.,  90;  United  States  v,  Curry, 
Id.,  112;  Insurance  Co.  v.  Mordecai,  21  Id.,  200. 

The  filing  of  a  petition  for  an  appeal,  ten  days  after  the  entry  of  a  decree, 
in  the  office  of  the  clerk  of  the  circuit  court,  unaccompanied  by  the  allowance 
of  the  appeal  by  the  court,  does  not  bring  the  case  up  to  the  Supreme  Court. 
Barrel  v.  Transportation  Co.,  3  Wall.,  424. 

What  cannot  be  appealed. — ^The  action  of  an  inferior  court  as  to  the 
terms  on  which  it  will  allow  a  complainant  to  amend  a  bill  in  equity,  to 
which  it  has  sustained  a  demun*er,  is  a  matter  within  the  discretion  of  the 
court  and  not  open  to  examination  on  appeal.  Sheets  v,  Leiden,  7  Wall., 
416. 

Merely  interlocutory  orders  are  not  such  final  judgments  or  decrees  as  may 
be  appealed  from;  such  as  orders  to  pay  money  into  court,  or  directing 
property  to  be  delivered  to  a  receiver,  or  property  held  in  trust  to  be  deliv- 
ered to  a  new  trustee  appointed  by  the  court.  Forgay  v,  Conrad,  6  How., 
201. 

And  a  decree  awarding  a  patentee  a  permanent  ii^' unction,  and  for  an 
account  of  the  gains  and  profits,  and  that  the  cause  be  referred  to  a  master 
to  take  and  state  the  amount  and  report  to  the  court,  is  not  a  final  decree 
within  the  meaning  of  the  acts  of  congress,  allowing  appeals.  Humiston  v. 
Stamthorp,  2  Wall.,  106;  Barnard  v,  Gibson,  7  How.,  650;  The  Paltnyra, 
10  Wh.,  502. 

A  decision  relating  to  the  adjustment  of  priorities  and  conflicting  interests 
in  a  banlgrupt's  estate  in  the  assignee's  hands,  arising  on  a  motion  before  a 
register,  and  taken  on  appeal  to  the  circuit  court,  which  reversed  the  deci- 
sion of  the  district  court  lielow,  was  held  to  be  only  the  exercise  of  the 
superintending  and  revisory  jurisdiction  under  the  bankrupt  act,  and  not 
appealable.  Hall  v.  Allen,  12  Wall.,  452;  Morgan  v,  Thomhill,  11  I^., 
65;  Mead  r.  Thompson,  15  Id.,  635.  See,  also,  in  case  of  a  decree 
reversing  a  decree  for  the  foreclosure  of  a  mortgage  in  the  court  below, 
and  remanding  the  case  to  such  inferior  court,  where  it  was  held  not  a  final 
decree,  Moore  v.  Robins,  18  Wall.,  588;  Brown  v.  Union  Bank,  4  How., 
465;  Pepper  v.  Dunlap,  5  Id.,  51;  Tracy  v,  Holcomb,  24  Id.,  426; 

So,  a  case  in  admiralty,  appealed  from  the  district  to  the  circuit  court, 
vacates  the  decree  of  the  former,  and  the  latter  proceeds  in  all  respects  as 
though  no  trial  had  been  had  below,  and  a  new  decree  is  made;  and  an 
order  of  the  circuit  court,  merely  affirming  the  decree  of  the  district  court, 
is  not  such  a  decree  as  the  circuit  court  should  render,  and  not  a  final  decree, 
from  which  an  appeal  lies  to  the  Supreme  Court.  The  Lucilla,  19  Wall., 
73.    So,  a  decree  upon  a  motion  to  dissolve  an  injunction,  in  a  chancery 
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cauier  w^ere  the  bill  is  not  finally  disposed  of,  is  not  such  a  final  decree  as 
ean  be  xe-exaanined  in  the  Sapreme  Court.  Verden  v.  Coleman,  18  How., 
86;  McCollumv.  Eager,  2  Id, r^l;  Gibb&ns  v,  Ogden,  6  Wh.,  448.  Bat- 
an  appeal  lies  from  the  final  decree  of  the  circuit  court  confirming  a  sale 
mado  by  its  order.  Sage  v.  Railroad  Co.,  96  U.  S.,  712;  Blossom  v.  Rail- 
road Co.,  1  Wall.,  655;  Butterfieldv.  Usher,  91  U.  S.,  246. 

Bight  to  dismiss  the  appeal,*  and  practice  an  appeal.— An  ap- 
pellant hajs  a  right  to  have  his  appeal  dismissed  notwithstanding  it  is  resisted 
by  the  other  side.    Latham^ s  Appeal,  9  Wall.,  145. 

If  an  appeal  has  been  docketed  and  dismissed  under  a  rule  of  court  at  a 
prior  term  of  the  court,  the  same  case  cannot  be  redocketed  without  a  new 
appeal.    Rogers  v.  Law,  21  How.,  526. 

Unless  allowed  in  open  court  during  the  term  at  which  the  decree  was 
rendered,  an  appeal  will  be  dismissed,  if  no  citation  has  been  issued  and  the 
appellee  does  not  appear.    Vensant  v.  Gaslight  Co.,  99  U.  S.,  213. 

An  appeal  from  the  decree  of  the  circuit  court  entered  in  exact  accord- 
ance with  the  mandate  of  the  Supreme  Court,  will  be  dismissed  with  costs, 
on  motion  of  the  appellee.    Stewart  v.  Salomon,  97  U.  S.,  361. 

Sec.  693.  Re^ew  of  decision  of  circuit  court  on  cer- 
tificate of  divisions  of  opinion.— Any  final  judgment  or  de- 
cree, in  any  civil  suit  or  proceeding  before  a  circuit  court  which 
was  held,  at  the  time,  by  a  circuit  justice  and  a  circuit  judge 
or  a  district  judge,  or  by  the  circuit  judge  and  a  district  judge, 
wherein  the  said  judges  certify  as  provided  by  law,  that  their 
opinions  were  opposed  upon  any  question  which  occurred  on 
the  trial  or  hearing  of  the  said  suit  or  proceeding,  may  be  re- 
viewed and  affirmed  or  reversed  or  modified  by  the  Supreme 
Court,  on  writ  of  error  or  appeal,  according  to  the  nature  of 
the  case,  and  subject  to  the  provisions  of  law  applicable  to 
other  writs  of  error  or  appeals  in  regard  to  bail  and  superse- 
deas.     [8m  %  652.] 

1  June,  1872,  c.  255,  s.  1.  v.  17,  p.  196;  16  Feb.  1875,  c.  11,  v.  18,  p.  315. 

When  the  division  arises  subsequent  to  the  deoision.— The 
Supreme  Court  will  not  take  cognizance  of  a  question  on  which  the  opin- 
ions of  the  judges  below  are  opposed,  where  the  division  arises  upon  a  pro- 
ceeding subsequent  to  the  decision  of  the  cause  by  them ;  as  where  the  judges 
differ  concerning  the  amount  of  a  bond  for  security  to  be  given  by  the  party 
applying  for  a  writ  of  error.  Devereaux  v.  Marr,  12  Wh.,  212;  Bank  of  U. 
S.v.  Green,  6  Pet.,  26;  United  States  v.  Daniel,  6  Wh^  548.  Nor  where 
the  division  is  on  a  motion  for  a  new  trial.  United  States  v.  Daniel,  6  Wh., 
542.    Nor  on  a  certificate  of  division  of  opinion  in  a  case  where  the  district 
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judge  cannot  set  in  the  circait  court  on  the  hearing  of  the  cause,  where  the 
division  certified  ia  between  them.     United  SUUea  t>,  Lancaster,  5  Wh.,  434. 

Where  it  is  evident  from  the  record,  that  the  whole  case  has  been  sent  np 
to  the  Supreme  Court  upon  a  certificate  of  division,  thecaae  will  be  dismissed 
for  want  of  jurisdiction.  Nesmithv*  Sheldon,  6  How.,  41.  Nor  will  the 
Supreme  Court  entertain  jurisdiction  of  a  case  in  chancery  brought  up  on  a 
certificate  of  division  ofopinion,  which  states  that  the  court  was  not  able  to 
agree  in  opinion  as  to  which  party  was  entitled  to  a  decree,  one  being  favora- 
ble to  the  complainant,  and  the  other  to  the  defendant.  Sadler  v.  Hoover , 
7  How.,  646;  or,  of  mixed  questions  of  law  and  fact.  United  States  v.  City 
Bank,  19  Id.,  385;  Daniels  v.  Railroad  Co.,  3  Wall.,  250;  Silliman  v,  Hud- 
son Itiver  db  C,  Co.,  1  Black,  582.  Nor  will  the  Supreme  Court  take  juris- 
diction of  a  case  divided  into  points,  pro  forma,  and  certified  without  any 
actual  division  of  opinion.  Webster  v.  Cooper,  10  How.,  54 ;  Ex  parte 
Gordon,  1  Black,  503;  United  States  v.  Stone,  14  Pet.,  524.  Nor  will  the 
court  entertain  a  case  certified,  upon  a  division  on  a  question  of  practice,  in 
regard  to  which  the  court  below  had  discriminating  powers.  Wiggitis  v. 
Gray,  24  How.,  803;  Smith  v,  Vaughn,  10  Pet.,  366;  Packer  v.  Nixon,  Id., 
411;  Davis  r.  Braden,  10  Id.,  288^.  The  power  of  the  Supreme  Court  in 
such  cases  is  strictly  confined  to  questions  presented  l^the  certificate.  Ward 
V.  Chamberlain,  2  Black,  430.  It  must  be  a  question  of  law  and  not  of  &ct. 
Dennistoun  v.  Stewart,  17  How.,  565;  Kennedy  v.  Bank,  8  Id.,  610. 

And  it  must  distinctly  appear  on  the  record,  that  a  question  arose  concern- 
ing which  there  was  a  divisioii  of  opinion,  and  although  it  comes  -np  on  a  pre- 
liminary motion  it  will  be  entertained,  if  it  involves  the  merits  of  the  whole 
case;  and  there  may  be  several  questions  presented  if  they  appear  to  have 
arisen  at  one  time,  and  to  have  involved  substantially  but  one  point.  United 
States  V.  Chicago,  7  How.,  185;  Leland  v,  Wilkinson,  10  Pet.,  294. 

But  it  is  otherwise  if  they  are  several  in  number  and  apply  to  different 
steps  of  the  trial,  and  relate  to  independant  points.  United  States  v,  Baily, 
9  Pet.,  267;  Nesmith  v,  Sheldon,  6  How.,  43;  White  v.  Turk,  12  Pet.,  238; 
United  States  v.  Stone,  14*ld.,  524;  Saunders  v,  Gould,  4  Id.,  392;  Grant  v, 
Raymond,  6  Id.,  218. 

S£G.  694.    Cases  pending  in  Supreme  Conrt  from  mid- 
dle and  northern  districts  of  Alabama.— Nothing  in  the 

act  of  March  three,  eighteen  hundred  and  seventy-three,  rela- 
ting: to  the  circuit  and  district  courts  for  the  middle  and  north- 
ern  districts  of  Alabama,  shall  affect  the  jurisdiction  of  the 
Supreme  Court  to  hear  and  determine  anj  cause  or  proceeding 
pending  in  said  court  at  the  date  of  said  act  on  writ  of  error 
or  appeal  from  the  district  courts  of  either  of  said  districts. 
3  Mar.,  1873,  c.  223,  s.  3,  v.  17,  p.  485. 

Sec.  696.  Appeals  in  prize  canses.— An  appeal  shall  be 
allowed  to  the  Supreme  Court  from  all  final  decrees  of  any 
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district  court  in  prize  causes,  where  the  matter  in  dispute,  ex- 
clusive of  costs,  exceeds  the  sum  or  value  of  five  thousand  dol- 
lars; and  shall  be  allowed,  without  reference  to  the  valtie  of 
the  matter  in  dispute,  on  the  certificate  of  the  district  judge 
that  the  adjudication  involves  a  question  of  general  importance. 
And  the  Supreme  Court  shall  receive,  hear,  and  determine 
such  appeals  and  shall  always  be  open  for  the  entry  thereof. 
[See  §  1009.] 
30  June,  1864, c.  174,  a.  13,  v.  13, p.  310;  3Mar.,  1803,  c. 40, 8.2,  v.  2, p. 244. 

The  Supreme  Court  cannot  acxjuire  jurisdiction  of  a  cause  through  an 
order  of  the  circuit  court  directing  its  laransfer  to  the  Supreme  Court,  though 
authorized  by  an  act  of  congress,  as  such  a  provision  is  in  violation  of  the 
Constitution;  there  must  be  a  judgment,  decree  or  order  of  the  circoit  court 
from  which  to  appeal.     The  Alicia^  7  Wall.,  571. 

But  a  decree  in  a  prize  case,  which  disposes  of  the  whole  matter  in  con- 
troversy, upon  a  claim  filed  by  particular  parties,  which  is  final  as  to  them 
as  claimants,  and  as  to  the  United  States,  and  which  leaves  nothing  to  be 
litigated  and  awards  execution  in  favor  of  the  libellants  against  the  claimants 
is  final,  and  appeal  may  be  taken  therefrom.  Withenhury  v.  United  States, 
5  Wall.,  819.  See,  also.  The  Admiral,  3  Wall.,  603;  The  Florida,  101 
U.  S.,  37;  United  States  v.  Ames,  99  U.  S.,  35. 

Sbc.  696.  Appeals  in  prize  causes  remaining  in  cir- 
cuit courts. — An  aj)peal  shall  be  allowed  to  the  Supreme 
Court  from  all  final  decrees  of  any  circuit  court  in  prize  causes 
depending  therein  on  the  thirtieth  day  of  June,  eighteen  hun- 
dred and  sixty-four,  in  the  same  manner,  and  subject  to  the 
same  conditions  as  appeals  in  prize  causes  from  the  district 
courts. 

30  June,  1864,  c.  174,  s.  13,  v.  13,  p.  310. 

Sec.  697.  Points  certified  on  division  of  opinon  in  a 
circuit  court. — When  any  question  occurs  on  the  hearing  or 
trial  of  any  criminal  proceeding  before  a  circuit  court,  upon 
which  the  judges  are  divided  in  opinion,  and  the  point  upon 
which  they  disagree  is  certified  to  the  Supreme  Court  accord- 
ing to  law,  such  point  shall  bo  finally  decided  by  the  Supreme 
Court;  and  its  decision  and  order  in  the  premises  shall  be  re- 
mitted to  such  circuit  court,  and  be  there  entered  of  record, 
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and  shall  have  effect  according  to  the  nature  of  the  said  judge- 
ment and  order.     [Bm  1 651.] 
29  April,  1802,  c.  31,  s.  6,  v.  2,  p.  159.  ,        • 

In  criminal  cases  no  jurisdiction.— The  only  cognizance  which  the 
Supreme  Coart  has,  in  criminal  cases,  is  on  the  certificate  of  division  of 
judges  in  opinion.  Hence,  it  has  no  jurisdiction  on  appeal  from  a  decree 
of  a  fine  for  contempt  of  court,  as  that  is  a  judgment  in  a  criminal  case. 
New  Orleans  v.  Steamship  Co.,  20  Wall.,  3S7;  Ex  parte  Kearney,  7  Wh., 
41;  Freeman  v,  Howe,  24  How.,  450;  Buck  v.  Colbath,  3  Wall.,  334. 

^or  has  the  conrt  jurisdiction  in  the  case  of  a  certified  division  of  opinion 
on  a  motion  to  quash  an  indictment.  United  States  v,  Rosenburgh,  7  Wall., 
580.  But,  see  United  States  v.  Wilson,  7  Pet.,  150;  Same  v,  Reid,  12  How., 
361.  Not  even  when  the  motion  presents  the  question  of  the  jurisdiction  of 
the  court  to  try  the  offense  charged.  United  States  v,  Avery,  13  Wall.,  2>1. 
And  where  there  was  a  certificate  of  division  of  opinion  on  a  demurrer  to  an 
indictment,  which  contained  three  grounds  of  objection,  it  was  held  not 
sufficient  as  to  the  point  upon  which  the  difference  occurred.  Uniled  States 
V,  Briggs,  5  How.,  208;  United  States  v.  Bradley,  9  Pet.,  272;  Adams  v. 
Jones,  12  Id.,  213.  Nor  can  the  whole  cause  be  certified  on  a  division  of 
opinion.  United  States  p.  Bailey,  9  Pet.,  267.  Nor  has  the  court  jurisdic- 
tion when  the  division  of  opinion  was  on  a  motion  for  a  new  trial.  United 
States  V.  Daniel,  6  Wh.,  542.  But  on  a  motion  in  arrest  of  judgment,  a 
certified  division  of  opinion  was  entertained  in  the  Supreme  Court.  United 
States  r.  Tyler,  7  Cr.,  284. 

On  a  ctertificate  of  division  of  opinion  from  a  circuit  court,  where  the 
Supreme  Court  is  equally  divided  in  opinion,  the  case  will  be  remitted  to  the 
court  below  for  the  purpose  of  such  action  as  such  court  may  be  advised  to 
take.  Hannauer  v.  Woodruff,  10  Wall.,  482;  Siliman  v.  The  Hudson  River 
Bridge  Co.,  1  Black,  582, 

Sec.  698.  Transcripts  on  appeals.— Upon  the  appeal 
of  any  cause  in  equity,  or  of  admiralty  and  maritime  juris- 
diction, or  of  prize  or  no  prize,  a  transcript  of  the  record,  as 
directed  by  law  to  be  made,  and  copies  of  the  proofs,  and  of 
such  entries  and  papers  on  file  as  may  be  necessary  on  the 
Itearing  of  the  appeal,  shall  be  transmitted  to  the  Supreme 
Court:  Provided^  That  either  the  court  below  or  the  Su- 
preme  Court  may  order  any  original  document  or  other  evi- 
dence  to  be  sent  up,  in  addition  to  the  copy  of  the  record,  or 
in  lieu  of  a  copy  of  a  part  thereof.  And  on  such  appeals  no 
new  evidence  shall  be  received  in  the  Supreme  Court,  except 
in  admiralty  and  prize  causes.     [See  1 750.} 
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3  Mar.,  1803,  c.  40,  s.  2,  v.  2,  p.  244;  26  Feb.,  1853,  c.  80,  a.  1,  v.  10.  p. 
163;  30  June.  1864.  c.  174,  b.  13,  v.  l^  p.  310. 

Excuse  for  failure  to  file  transcript.— Where  the  appellant  has 
been  prevented  by  the  fraud  of  the  other  party  from  seasonably  obtaining  a 
transcript,  or  by  the  ill-founded  order  of  the  court  below,  or  by  the  con- 
tumacy of  the  clerk,  the  rule  will  not  apply  requiting  a  transcript  of  the 
record  to  be  filed  and  the  case  docketed  at  the  next  term  succeeding  the 
appeal.  UniUd  States  v.  Gomez,  3  Wall.,  752;  United  States  v.  Booth,  21 
How.,  512. 

When  a  cause  will  not  be  dismissed.— Where  a  court,  having  no 
jurisdiction  of  a  case,  gives  judgments  for  either  party,  or  improperly 
decrees  affirmative  relief  to  a  claimant,  the  Supreme  Court  will  reverse  it 
and  not  dismiss  the  suit.  United  States  v.  Huckahee,  16  Wall.,  114; 
MeKinley  v.  Morrish,  21  How.,  346. 

Time  and  mode  of  appeal, — As  to  the  time  and  mode  of  appeal  and 
practice,  see  United  States  v.  Hodge,  3  How.,  534;  Villaholos  v.  United 
States,  6  How.,  81.  The  appellant  must  prosecute  his  appeal  to  the  next 
sucoeedinfiT  term  of  the  Supreme  Court,  and  whenever  an  appeal  is  taken  by 
entering  it  in  the  clerk^s  office,  the  adverse  party  must  be  cited  to  appear  at 
that  time.    United  States  v.  Curry,  6  How.,  106. 

The  transcript  must  be  filed  in  this  court  and  the  case  docketed  at  the  term 
next  succeeding  the  appeal,  in  order  to  give  the  court  jurisdiction.  If  not, 
the  case  will  be  dismissed;  but  this  will  not  prevent  appellant  from  pros- 
ecuting another  appeal,  within  five  years,  provided  the  transcript  is  filed 
and  the  case  docketed  in  the  Supreme  Court  at  the  term  next  succeeding  the 
date  of  such  second  appeal.  Steamer  Virginia  v.  West,  19  How.,  182; 
Villaholos  v.  United  States,  6  Id.,  81;  United  States  v.  Curry,  6  Id.,  106; 
Mesa  V.  United  States,  2  Biatch.,  721. 

Transcript— authentication,  etc.— The  transcript  of  the  record  is 
sufficiently  authenticated  if  it  be  sealed  with  the  seal  of  the  court  below, 
and  signed  by  a  deputy  clerk,  in  the  name  and  for  his  principal.  Gameau 
'  V.  Dozier,  100  U.  S.,  7.  If  the  appeal  has  been  taken  in  the  name  of  a  firm, 
and  the  record  shows  who  are  the  members  of  it,  it  may  be  amended  by 
substituting  their  names  under  the  provisions  of  §  1005  of  the  Revised 
Statutes.    Moore  r.  Simonds,  Id.,  145. 

The  coiurt  will  not  inquire  when  the  circuit  court  first  obtained  jurisdiction 
of  the  suit;  it  is  sufficient  if  it  had  jurisdiction  at  the  time  the  decree  was 
rendered.    Pacific  Railroad  v,  Ketchum,  101  IT.  S.,  289. 

An  appeal  will  not  be  dismissed  on  the  ground  that  the  decree  was  ren- 
dered by  consent;  but  no  errors  will  be  considered  which  were  in  law  waived 
by  such  consent.    Id.;  Removal  Cases,  100 U.  S.,  457. 

Sec  699.  Writs  of  error  and  appeals,  without  refer- 
ence to  amount, — ^A  writ  of  error  may  be  allowed  to  review 
any  final  judgment  at  law,  and  an  appeal  shall  be  allowed 
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from  any  final  decree  in  equity  hereinafter  mentioned,  with- 
out regard  to  the  sum  or  value  in  dispute: 

Firet.  Patent  and  copyright  cases.— Any  final  judg- 
ment at  law  or  final  decree  in  equity  of  any  circuit  court,  or 
of  any  district  court  acting  as  a  circuit  court,  or  of  the  Supreme 
Court  of  the  District  of  Columbia,  or  of  any  Territory,  in  any 
case  touching  patent  rights  or  copyrights. 

8  July,  1870,  c.  230,  as.  56, 107,  v.  16.  pp.,  207,  215. 

Second.    Action  for  enforcement  of  any  revenue  law. 

— Any  final  judgment  of  a  circuit  court,  or  of  any  district 
court  acting  as  a  circuit  court,  in  any  civil  action  brouglit  by  the 
United  States  for  the  enforcement  of  any  revenue  law  thereof. 
31  May,  1844,  c.  31,  v.  5,  p.  658. 

Third.    Actions  against  revenue  officers.— Any  final 

judgment  of  a  circuit  court,  or  of  any  district  court  acting 
as  a  circuit  court,  in  any  civil  action  against  any  officer  of  the 
revenue  for  any  act  done  by  him  in  the  performance  of  his 
official  duty,  or  for  the  recovery  of  any  money  exacted  by  or 
paid  to  him  which  shall  have  been  paid  into  the  treasury. 

27.  Mar.,  1868,  c.  34,  8. 1,  v.  15,  p.  44. 

FowrtK.  Cases  on  account  of  deprivation  of  rights  of 
citizensor  under  the  Constitution.— Any  final  judgment  at 

law  or  final  decree  in  equity  of  anycircuit  court,  or  of  any  dis- 
trict court  acting  as  a  circuit  court,  in  any  case  brought  on  ac-  * 
count  of  the  deprivation  of  any  right,  privilege,  or  immunity  se- 
cured by  the  Constitution  of  the  United  States,  or  of  any  right 
or  privilege  of  a  citizen  of  the  United  States. 

20  April,  1871,  c.  22,  es.  1,  2,  v.  17,  p.  13;  31  May,  1870,  c.  114,  bs.  16, 
18,  ▼.  16.  p.  144;  9  April,  1866,  c.  31,  as.  1,  3,  v.  4,  p.  127. 

FifbK.    Suits  for  injuries  by  conspirators  against 

civil  rights. — ^Any  final  judgment  of  a  circuit  court,  or  of 
any  district  court  acting  as  a  circuit  court,  in  any  civil  action 
brought  by  any  person  on  account  of  injury  to.  his  person  or 
property  by  any  act  done  in  furtherance  of  any  conspiracy  men- 
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tioned  in  section  nineteen  hundred  and  eiglity,  Title  "Civil 
Rights." 

20  April,  1871,  c.  22,  s.  2,  v.  17,  p.  13;  9  April,  1866,  c.  31,  b.  10,  v.  14,  p.  29. 

In  case  of  seoond  writ  of  error— amount  in  controversy.— 
Under  the  act  of  1836,  if  the  jiidgrment  was  for  less  than  $2,000,  a  writ  to 
remove  the  cause  might  be  allowed  by  the  court.  If  a  second  writ  was  sued 
out  ifc  brought  up  nothing  but  the  proceedings  subsequent  to  the  mandate 
issued  to  Che  court  below  after  the  first  decision,  and  taxation  of  costs  after 
such  mandate  where  it  was  less  than  $2,000,  gave  the  Supreme  Court  no 
jurisdiction  on  writ  of  error.  Sizar  r.  Many^  16  How.,  98;  Hogg  v,  Emer- 
son, 6  Id.,  437. 

If  a  bill  is  filed  for  the  specific  execution  of  a  contract  in  relation  to  the 
use  of  a  patent,  the  Supreme  Court  has  no  appellate  jurisdiction  unless  the 
matter  in  controversy  exceeds  two  [now  five]  thousand  dollars.  Such  a 
bill  differs  materially  from  one  to  prevent  an  infringement  of  the  patentee  or 
his  assignees  and  to  protect  their  rights  to  the  exclusive  use  of  the  patent. 
Broum  v.  Shannon^  20  How.,  55.    [See  notes  to  former  section.] 

Act  of  1844— limitation  as  to  amount.— Under  the  act  of  1844,  the 
Supreme  Court  had  jurisdiction,  in  revenue  cases,  without  regard  to  amount, 
only  where  the  judgment  was  rendered  in  a  circuit  court  of  the  United 
States;  and  where  such  a  case  was  brought  up  from  the  court  of  appeals  of 
the  Territory  of  Florida,  and  it  did  not  show  a  sufficient  amount  in  contro- 
versy to  confer  jurisdiction,  it  was  dismissed.  United  States  v.  Carr,  8 
How.,  1. 

The  revenue  of  the  post-office  department  is  a  part  of  the  revenue  of  the 
government.    United  States  v,  Bromley^  12  How.,  88. 

But  it  does  not  include  a  case,  where  the  action  is  brought  against  a  col- 
lector of  a  port  to  recover  back  duties  paid  under  protest,  where  the  amount 
claimed  is  less  than  $2,000  [now  $5,000],  and  such  a  case  was  dismissed  for 
want  of  jurisdiction.  Mason  v.  Gamble^  21  How.,  890  (1858).  This  decision 
was  made  under  the  second  clause  of  the  foregoing  section,  since  which  the 
ihird  clause  has  been  added  giving  jurisdiction  in  such  cases. 

Sec.  700.  Cases  tried  by  the  circuit  court  without 
the  intervention  of  a  jury, — When  an  issue  of  fact  in  any 

civil  cause  in  a  circuit  court  is  tried  and  determined  by  the 
court  without  the  intervention  of  a  jury,  according  to  section 
six  hundred  and  forty-nine,  the  rulings  of  the  court  in  the  pro- 
gress of  the  trial  of  the  cause,  if  excepted  to  at  the  time,  and 
duly  presented  by  a  biU  of  exceptions,  may  be  reviewed  by 
the  Supreme  Court  upon  a  writ  of  error  or  upon  appeal;  and 
when  the  finding  is  special  the  review  may  extend  to  the  de- 
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from  any  final  decree  in  equity  hereinafter  mentioned,  with- 
out regard  to  the  sum  or  value  in  dispute: 

First,  Patent  and  copyright  cases.— Any  final  judg- 
ment at  law  or  final  decree  in  equity  of  any  circuit  court,  or 
of  any  district  court  acting  as  a  circuit  court,  or  of  the  Supreme 
Court  of  the  District  of  Columbia,  or  of  any  Territory,  in  any 
case  touching  patent  rights  or  copyrights. 

8  July,  1870,  c.  230,  ss.  56, 107,  v.  16,  pp.,  207,  215. 

Second.    Action  for  enforcement  of  any  revenue  law. 

— Any  final  judgment  of  a  circuit  court,  or  of  any  district 
court  acting  as  a  circuit  court,  in  any  civil  action  brought  by  the 
United  States  for  the  enforcement  of  any  revenue  law  thereof. 

81  May,  1844,  c.  31,  v.  5,  p.  658. 

Third.    Actions  against  revenue  officers.— Any  final 

judgment  of  a  circuit  court,  or  of  any  district  court  acting 
as  a  circuit  court,  in  any  civil  action  against  any  officer  of  the 
revenue  for  any  act  done  by  him  in  the  performance  of  his 
official  duty,  or  for  the  recovery  of  any  money  exacted  by  or 
paid  to  him  which  shall  have  been  paid  into  the  treasury. 

27.Mar.,  1868,  c.  84,  8. 1,  v.  15,  p.  44. 

Fowrth.  Cases  on  account  of  deprivation  of  rights  of 
citizens  or  under  the  Constitution.— Any  final  judgment  at 
law  or  final  decree  in  equity  of  any  circuit  court,  or  of  any  dis- 
trict court  acting  as  a  circuit  court,  in  any  case  brought  on  ac- ' 
count  of  the  deprivation  of  any  right,  privilege,  or  immunity  se- 
cured by  the  Constitution  of  the  United  States,  or  of  any  right 
or  privilege  of  a  citizen  of  the  United  States. 

20  April,  1871,  c.  22,  ss.  1,  2,  v.  17,  p.  13;  31  May,  1870,  c.  114,  as.  16, 
18,  V.  16.  p.  144;  9  April,  1866,  c.  31,  ss.  1,  3,  v.  4,  p.  127. 

FiftK.    Suits  for  injuries  by  conspirators  against 

civil  rights. — ^Any  final  judgment  of  a  circuit  court,  or  of 
any  district  court  acting  as  a  circuit  court,  in  any  civil  action 
brought  by  any  person  on  account  of  injury  to.  his  person  or 
property  by  any  act  done  in  furtherance  of  any  conspiracy  men- 
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lioned  in  section  nineteen  hundred  and  eiglity,  Title  "Civil 
Rights."  ^ 

20  April,  1871,  c.  22,  a.  2,  v.  17,  p.  13;  9  April,  1866,  c.  31,  b.  10,  v.  14,  p.  29. 

In  case  of  seoond  writ  of  error— amount  in  controversy.— 
Under  the  act  of  1836,  if  the  jiidj^ment  was  for  less  than  $2,000,  a  writ  to 
remove  the  cause  might  be  allowed  by  the  court.  If  a  second  writ  was  sued 
out  it  brought  up  nothing  but  the  proceedings  subsequent  to  the  mandate 
issued  to  the  court  below  after  the  first  decision,  and  taxation  of  costs  after 
such  mandate  where  it  was  less  than  $2,000,  gave  the  Supreme  Court  no 
jurisdiction  on  writ  of  error.  S'xzf.r  r.  Many,  16  How.,  98;  Hogg  v,  Emev' 
son,  6  Id..  437. 

If  a  bill  is  filed  for  the  specific  execution  of  a  contract  in  relation  to  the 
nse  of  a  patent,  the  Supreme  Court  has  no  appellate  jurisdiction  unless  the 
matter  in  controversy  exceeds  two  [now  five]  thousand  dollars.  Such  a 
bill  differs  materially  from  one  to  prevent  an  infringement  of  the  patentee  or 
his  assignees  and  to  protect  their  rights  to  the  exclusive  use  of  the  patent. 
Broum  v.  Shannon,  20  How.,  55.    [See  notes  to  former  section.] 

Act  of  1844— limitation  as  to  amount.— Under  the  act  of  1844,  the 
Supreme  Court  had  jurisdiction,  in  revenue  cases,  without  regard  to  amount, 
only  where  the  judgment  was  rendered  in  a  circuit  court  of  the  United 
States;  and  where  such  a  case  was  brought  up  from  the  court  of  appeals  of 
the  Territory  of  Florida,  and  it  did  not  show  a  sufficient  amount  in  contro- 
versy to  confer  jurisdiction,  it  was  dismissed.  United  States  v.  Carr,  8 
How.,  1. 

The  revenue  of  the  post-office  department  is  a  part  of  the  revenue  of  the 
government    United  States  v.  Bromley^  12  How.,  88. 

But  it  does  not  include  a  case,  where  the  action  is  brought  against  a  col- 
lector of  a  port  to  recover  back  duties  paid  under  protest,  where  the  amount 
claimed  is  less  than  $2,000  [now  $5,000],  and  such  a  case  was  dismissed  for 
want  of  jurisdiction.  Mason  r.  Oamhle,  21  How.,  390  (1858).  This  decision 
was  made  under  the  second  clause  of  the  foregoing  section,  since  which  the 
third  clause  has  been  added  giving  jurisdiction  in  such  cases. 

Sec.  700.  Cases  tried  by  the  circuit  court  without 
the  intervention  of  a  jury. — When  an  issue  of  fact  in  any 
civil  caase  in  a  circuit  court  is  tried  and  determined  by  the 
court  without  the  intervention  of  a  jury,  according  to  section 
six  hundred  and  forty-nine,  the  rulings  of  the  court  in  the  pro- 
gress of  the  trial  of  the  cause,  if  excepted  to  at  the  time,  and 
duly  presented  by  a  bill  of  exceptions,  may  be  reviewed  by 
the  Supreme  Court  upon  a  writ  of  error  or  upon  appeal;  and 
when  tlie  finding  is  special  the  review  may  extend  to  the  de- 
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termination  of  the  sufficiency  of  the  facta  foand  to  support  the 

judgment.   (SeageiO.] 

3 Mar.,  1865,  c.  86,  s.  4,  v.  13,  p.  501;  See  Acts.  24  Sept.,  1789,  c.  20,  s. 
22,  V.  1.  p.  84;  3  Mar.,  1803,  c.  40,  s.  2,  v.  2,  p.  244. 

The  finding  should  be  of  ultimate  facts.— The  special  finding  of 
facts  must  be  a  finding  of  ultimate  facts,  and  not  a  mere  report  of  evidence. 
If  the  finding  is  general,  only  such  rulings  of  the  court  as  are  presented  by  a 
bill  of  exceptions  can  be  reviewed  by  the  Supreme  Court,  but  a  bill  of  excep- 
tions cannot  bring  up  the  whole  testimony  for  review.  Norris  v,  Jackson, 
9  Wall.,  125;  Barnes  v.  Williams^  11  Wheat.,  415;  Prentice  v.  Zane,  8  How., 
470;  Suydamv.  Williamson,  20  Id.,  432;  Graham  v.  Bayne,  18  Id.,  62; 
Cuculler  v,  Emmerling,  22  Id.,  83;  Burr  v.  Des  Moines  Co.,  1  WalL,  99; 
Insurance  Co.  v.  Tweed,  7  Id.,  44;  Copelin  v.  Insurance  Co.,  9  Id.,  461; 
Coddington  v.  Richardson,  10  Id.,  516.  Where  a  case  was  submitted  to  a 
court,  without  a  Juiy,  and  the  court  found  the  facts  constituting  fraud  in  the 
origin  of  the  negotiable  instrument  sued  on  but  did  not  find  that  the 
holder  and  plaintiff  gave  value  for  the  same,  a  judgment  for  the  defendant 
in  the  court  below  was  held  rightfully  given.  Smith  v.  Sac  County,  11 
Wall.,  139;  Dirst  v.  Morris,  14  Id.,  484;  Dickinson  v.  Planters'  Bank,  16 
Id.,  250.  It  may  consider  errors  of  law  apparent  on  the  face  of  the  plead- 
ings.   Insurance  Co.  v.  Folsom,  18  Wall.,  237. 

Agreed  case  and  special  verdict.— When  there  is  no  dispute  about 
the  amount,  counsel  may  agree  on  a  case  stated  in  the  nature  of  a  special 
verdict.  But  it  is  not  permissible  to  send  up  all  the  evidence  upon  a  bill 
of  exceptions.  Graham  v.  Bayne,  18  How.,  60;  Stimpson  v.  Railroad,  10 
Id.,  329.  No  judgment  can  be  rendered  on  an  imperfect  verdict,  or  case 
stated.  Prentice  v.  Zane,  8  Id.,  484;  Kelsey  v.  Forsyth,  21  Id.,  85;  Camp- 
hell  V.  Boyreau,  Id.,  223;  Insurance  Co,  v.  Tweed,  7  Wall.,  44;  Bassett  r. 
United  States,  9  Id.,  d8;  Bethellv.  Mathews,  13  Id.,  1;  Town  of  Ohio  v. 
Mareey,  18  Id.,  552,  where  it  was  held,  that  in  a  case  where  a  jury  was 
waived,  and  there  was  a  submission  to  the  court,  and  the  finding  of  the 
court  was  general,  and  no  exceptions  were  taken  to  the  admission  or  rejection 
of.  evidence,  or  the  ruling  of  the  court  on  the  trial,  there  was  no  question 
presented  for  the  determination  of  the  Supreme  Court. 

Seo.  701.  Judgment  or  decree  on  review.— The  Su- 
preme Court  may  aflSrm,  modify  or  reverse  any  judgment, 
decree,  or  order  of  a  circuit  court,  or  district  court,  acting  as 
a  circuit  court,  or  of  a  district  court  in  prize  causes,  lawfully 
brought  before  it  for  review,  or  may  direct  such  judgment, 
decree,  or  order  to  be  rendered,  or  such  further  proceedings 
to  be  had  by  the  inferior  court,  as  the  justice  of  the  case  may 
require.  The  Supreme  Court  shall  not  issue  execution  iu  a 
cause  remov^  before  it  from  such  courts,  but  shall  send  a 
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special  mandate  to  the  inferior  court  to  award  execution  there- 
upon. 

1  June,  1872,  c.  255,  s.  2.  v.  17,  p.  196;  24  Sept.,  1789,  c.  20.  s.  24.  v.  1, 
p.  85;  3  Mar.,  1893,  c.  40,  b.  2.  v.  2,  p.  244;  30  June,  1854,  c.  174,  s.  13,  v. 
13,  p.  310. 

Amendments.— The  Supreme  Court,  on  a  writ  of  error,  will  not  direct 
the  court  below  to  allow  amendments  to  be  made  to  the  pleadings.  Sheehey 
V.  Mandiville,  6  Cr.,  253.  But  it  will  in  certain  cases  remand  a  cause  so 
that  the  pleadings  may  be  amended.  Garland  v,  Davis,  4  How.,  131;  The 
Divina  Pasiora,  4  Wh.,  52;  Harrison  r.  Nixon,  9  Pet.,  483;  The  Edward, 
1  Wh.,  264;  The  Samuel,  Id.,  13.  Amendments  upon  a  new  trial  may  be 
permitted.  United  States  v,  Hawkins,  10  Pet.,  125;  Pollard  v.  Dwight, 
4  Cr.,  432.  See,  also,  Barnes  v.  Williams,  11  Wh.,  416*  Bellows  v.  Hallow- 
ell,  etc.,  2  Mason,  31;  Peterson  r.  United  States,  2  Wash.  (C.  C),  36;  Day 
V.  Chesm,  10  Wh.,  404;  United  States  v.  Kirkpatrick,  9  Id.,  738;  9  Id., 
540;  9  Cr..  244;  10  Id.,  449;  16  Pet.,  919.    See  ante,  §649,  and  notes. 

When  remanded  for  Airther  proceedings.— Where  tho  case  is 
beyond  the  jurisdiction  of  the  court  below,  in  admiralty,  in  case  ofa  libel  for 
a  contribution  by  way  of  general  average,  the  case  will  be  dismissed, 
with  directions  to  the  court  below  to  proceed  in  conformity  with 
the  opinion  of  the  Supreme  Court.  Cutler  v.  Rae,  7  How., '729;  Hum- 
phreys 17.  Leggett,  9  Id.,  297.  In  United  States  v.  Huckahee,  16  Wall.,  414, 
the  court  say:  '* Usually  where  a  court  has  no  jurisdiction  of  a  case,  the 
correct  practice  is  to  dismiss  the  suit,  but  a  different  rule  necessarily  prevails 
in  an  appellate  court  in  cases  where  the  subordinate  court  was  without  juris- 
diction and  has  given  judgment  or  decree  for  the  plaintiff,  or  improperly 
decreed  affirmative  relief  to  a  claimant.  In  such  a  case  the  judgment  or 
decreeinthe.court  below  must  be  reversed,  else  the  party  which  prevailed 
there  would  have  the  benefit  of  the  judgment  or  decree,  though  rendered 
by  a  court  which  had.  no  authority  to  hear  and  determine  the  matter  in 
controversy.'*  The  cause  was  reversed  and  remanded  with  directions  to  dis- 
miss the  case.    See,  also,  Insurance  Co.  v.  Piaggio,  Id.,  378. 

When  mattere  of  law  and  fact  were  submitted  to  the  circuit  court  and 
the  case  was  taken  to  the  Supreme  Court  upon  bill  of  exceptions  which  con- 
tained all  the  evidence,  it  was  remanded  to  the  circuit*  court  with  directions 
to  award  a  venire  de  novo.  A  bill  of  exceptions  must  present  questions  of  law. 
Graham  v.  Bayne,  18  How.,  60;  Insurance  Co.  v.  Piaggio,  16  Wall.,  378. 
If  the  verdict  is  clearly  right,  so  that  if  a  new  venire  was  awarded  the  same 
verdict  would  be  given,  the  court  will  not  reverse  it  merely  because  on  some 
disputed  points  a  charge  may  have  been  technically  inaccurate.  Walhrun 
V.  Bahbk,  16  Id.,  577;  Bevans  v.  United  States,  13  Wall.,  56. 

Where  the  Supreme  Court  issues  a  mandate.— If  a  mandate  is 
issued  by  the  Supreme  Court  to  the  circuit  court,  that  must  be  its  guide  in 
executing  the  decree  on  which  it  is  issued.  And  where  the  direction  con- 
tained in  it  is  precise  and  unambiguous,  it  is  the  duty  of  the  circuit  court  to 
cany  it  into  execution.     West  v.  B^'oshear^  14  Pet.,  51 ;  Ex  parte  Morris, 
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9  Wall.,  605;  the  mandate  must  be  construed  reasonably,  and  so  as  not  to 
work  manifest  ii^'ustice.  Railroad  Company  v,  Souiter^  2  Id.,  440.  See 
in  case  of  repeal  of  acts  conferring  jurisdiction,  Ex  parte  McCardle,  7 
Wall.,  706. 

Distinction  between  writ  of  error  and  appeal.— A  writ  of 
en.'or  only  brings  up  the  errors  in  law,  and  can  only  be  brought  before  the 
court  by  writ  of  error  on  bills  of  exception,  unless  the  error  is  manifest  from 
the  record.  But  where  there  is  no  dispute  as  to  facts,  the  case  may  be 
brought  before  the  appellate  court  by  special  verdict  or  on  an  agreed  state- 
ment of  facts.    Suydam  v.  Williamson,  20  How.,  427. 

When  a  new  trial  will  be  awarded.-- Where  there  was  an  agree- 
ment of  the  parties  entered  on  the  transcript  stating  the  amount  of  damages 
to  be  adjudged  to  the  plaintiff  upon  several  alternatives  (the  verdict  stating 
no  alternative),  it  was  held  not  to  form  a  part  of  the  record  brought  to  the 
Supreme  Court  on  writ  of  error,  and  a  trial  de  novo  was  awarded  to  have 
the  damages  assessed  by  a  jury.    Lanusee  v.  Barker,  3  Wh.,  101. 

So,  where  a  demurrer  to  evidence  is  defective,  for  the  reason  that  it  does 
not  admit  every  fact  and  conclusion  which  the  evidence  given  by  the  adverse 
party  conduces  to  prove,  and  judgment  has,  notwithstanding,  been  rendered 
upon  it  for  the  party  demurring  by  the  court  below,  the  judgment  will  be 
reversed,  and  a  new  trial  awarded.  Fowle  v.  The  Common  Council,  11 
Wh.,  320;  United  States  Bank  v.  Smith,  Id.,  171.  See,  also,  in  case  of  a 
special  finding  of  a  jury  in  reference  to  a  deed,  but  which  was  not  contained 
in  the  record,  McArthur  v.  Porter,  1  Pet.,  626;  Farr  v.  United  States,  5 
Id.,  373;  Insurance  Co.  v,  Boykin,  12  Wall.,  433. 

Sec.  702.  Writs  of  error  and  appeals  from  territo- 
rial courts. — The  final  judgments  and  decrees  of  the  Supreme 
Court  of  any  Territory,  except  the  Territory  of  Washington, 
in  cases  where  the  value  of  the  matter  in  dispute,  exclusive  of 
costs  to  be  ascertained  by  the  oath  of  either  party,  or  of  other 
competent  witnesses,  exceeds  one  thousand  dollars,  may  be  re- 
viewed and  reversed  or  affirmed  in  the  Supreme  Court,  upon 
writ  of  error  or .  appeal,  in  the  same  manner  and  under  the 
same  regulations  as  the  final  judgments  and  decrees  of  a  cir- 
cuit court.  In  the  Territory  of  Washington  the  value  of  the 
matter  in  dispute  must  exceed  two  thousand  dollars,  exclusive 
of  costs.  And  any  final  judgment  or  decree  of  the  Supreme 
Court  of  said  Territory  in  any  cause  [when]  the  Constitution 
or  a  statute  or  treaty  of  the  United  States  is  brought  in  ques- 
tion may  be  reviewed  in  like  manner.     [Seeis  1909, 1911,] 

7  April,  1874,  e.  80,  v.  18,  p.  27;  26  June,  1876,  c.  147,  p.  19,  p.  62;  27 
Feb.,  1877,  c.  169,  r.  19,  p.  241.  Utah,  9.  Sept.,  1850,  c.  51,  s.  9.  y.  9,  p. 
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455.  New  Mexico,  9  Sept.,  1850;  c.  49,  b.  10,  v.  9,  p.  449.  Washington, 
2  Mar.,  1853,  c.  90,  s.  9,  v.  10,  p.  175.  Dakota,  2  Mar.,  1861,  c.  86,  s.  9,  v.  12, 
p.  241.  Arizona,  24,  Feb.,  1863,  c.  56,  s.  2,  v.  12,  p.  665.  Idaho,  3  Mar., 
1863,  c.  117,  8.  9,  V.  12,  p.  811.  Montana.  26  May.,  1864,  c.  95  s.  9,  v.  13, 
p.  83.  Wyoming,  25  July  1868,  c.  235,  s.  9,  v.  15,  p.  180. 

What  is  not  a  final  judgment.— Writs  of  error^  from  the  Supreme 
Court  must  bear  the  teste  of  the  chief  justice.  A  decree  of  the  highest  court 
of  Montana  Territory  affirming  an  order  of  an  inferior  court  by  which  a 
motion  to  set  aside  a  sheriff  *8  return  to  an  execution,  and  an  ali4M  execution 
was  awarded,  is  not  a  final  judgment  within  the  meaning  of  the  organic  act 
of  the  Territory,  giving  appeals  from  the  Supreme  Court  of  the  Territory  to 
the  Supreme  Court  of  the  United  States.  Nor  is  such  a  judgment  final  within 
the  meaning  of  the  judiciary  act.  Wells  v,  McGregor y  13  Wall.,  188;  Cook 
V.  Burnley,  11  Id.,  676;  Bartemeyer  v,  Iowa,  11  Id.,  26;  Miners'  Bank  v. 
United  States,  5  How;.,  213. 

Excuse  for  delay  in  filing  record.— Where  a  transcript  of  the  record 
had  not  been  filed  in  the  Supreme  Court  until  about  two  years  after  the  end 
of  the  next  term  after  the  allowance  of  the  appeal  the  coiirt  refused  to  dis- 
miss the  appeal  from  the  Territory  of  New  Mexico,  though  contrary  to  the 
general  rule  of  practice,  it  appearing  in  excuse  of  the  delay  that  an  appeal 
had  been  properly  prayed  for  in  open  court  at  the  time  the  judgment  was 
rendered,  and  was  then  granted,  but  that  the  clerk  had  neglected  to  make 
an  entry  in  his  minutes  of  what  was  thus  done;  that  the  district  attorney 
soon  after  retired  from  office;  and  that  the  new  district  attorney  made 
application  to  the  court  to  amend  the  records  to  show  the  facts,  which  was 
granted,  and  an  entry  made  nunc  pro  tunc.  In  determining  the  question 
the  court  considered  the  distance  of  the  seat  of  government  from  the  place 
of  holding  the  territorial  court  and  the  difficulty  of  communication  with 
that  Territory.  United  States  v.  Vigil,  10  Wall.,  423.  See,  also,  Castro 
V,  United  States,  3  Id.,  416;  Edmonson  v.  Bloomshire,  7  Id.,  306,  as  to  the 
general  practice  to  dismiss  in  such  cases. 

There  have  been  frequent  exceptions  to  the  rule  where  sufficient  excuse 
has  been  shown.  United  States  v.  Gomez,  3  Wall.,  762;  United  States  v. 
Booth,  21  How.,  512;  Almso  v.  United  States,  6  Wall.,  457. 

Practice  under  former  &ct8.— When  a  writ  of  error  was  allowed,  the 
citation  signed,  and  the  bond  approved  by  the  chief  justice  of  the  Territorial 
court,  it  was  held  a  sufficient  compliance  with  the  statutes  (acts  of  1789  and 
1792);  that  the  clerk  of  the  Territorial  court  had  the  power  to  issue  the  writ, 
and  the  judge  to  sign  the  citation  and  approve  the  bond,  under  the  provis- 
ions of  the  act  of  1838,  providing  for  writs  of  error  and  appeals  from  the 
Territorial  courts.    Sheppard  v.  Wilson,  5  How.,  210. 

Sec.  703.  When  a.  Territory  becomes  a  State  after 
judgment  or  decree  in  territorial  court—In  all  cases 
where  the  judgment  or  decree  of  any  court  of  a  Territory  might 
be  reviewed  by  the  Supreme  Court  on  writ  of  error  or  appeal, 
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such  writ  of  error  or  appeal  may  be  taken,  within  the  time 

and  in  the  manner  provided  by  law,  notwithstanding  snch 

Territory  has,  after  such  judgment  or  decree,  been  admitted 

as  a  State;  and  the  Supreme  Court  shall  direct  the  mandate 

to  such  court  as  the  nature  of  the  writ  of  error  or  appeal  requires. 

12  July,  1858,  c.  154,  b.  18,  v.  11,  p.  328. 

In  case  of  the  admission  of  a  State.—When  Florida  was  admitted 
as  a  State,  the  records  of  the  Territorial  coart  of  appeals  were  directed  by 
law  of  the  State  to  be  deposited  for  safe  keeping  with  the  clerk  of  the  Su- 
preme Court  of  the  State.  It  was  held,  that  no  writ  of  error  could  be  issued 
to  bring  up  a  record  thus  situated,  as  the  Territorial  court  was  defunct,  and 
the  State  court  not  holding  the  records  as  a  part  of  its  own,  and  having  no 
judicial  power  over  them,  there  was  no  court  to  which  the  mandate  of  the 
Supreme  Court  could  be  transmitted.  Hunt  r.  Palao,  4  How.,  580  (1846); 
B«nn«ri?.Porfgr,  9  Id.,  235.  But  in  Free&om  t?.  Smith,  2  Wall.,  160,  it 
was  held  that  wh^re  there  was  no  provision  in  the  act  of  congress  admitting 
a  Territoiy  for  the  disposal  of  cases  pending  on  appeal  or  writ  of  error  in 
the  Supreme  Court,  congress  might  constitutionally  pass  an  act  subsequently 
providing  for  these  matters.  These  matters  now,  however,  seem  to  be  settled 
by  the  provisions  of  §  703,  of  the  Revised  Statutes.  * 

Seo.  704.  Judgments  and  decrees  of  district  courts 
in  cases  transferred  from  territorial  courts.— The  judg- 
ments or  decrees  of  any  district  court^  in  cases  transferred  to 
it  from  the  superior  court  of  any  Territory,  upon  the  admis- 
sion of  such  Territory  as  a  State,  under  sections  five  hundred 
and  sixty-seven  and  five  hundred  and  sixty-eight,  may  be  re- 
viewed and  reversed  or  affirmed  upon  writs  of  error  sued  out 
of,  or  appeals  taken  to,  the  Supreme  Court,  in  the  same  man- 
ner as  if  such  judgments  or  decrees  had  been  rendered  in  said 
superior  court  of  such  Territory.  And  the  mandates  and  all 
writs  necessary  to  the  exercise  of  the  appellate  jurisdiction  of 
the  Supreme  Court  in  such  cases  shall  be  directed  fo  such  dis- 
trict court;  which  shall  cause  the  same  to  be  duly  executed 
and  obeyed.     [See  S  s  567, 568.] 

22  Peh.,  1847,  c.  17,  s.  1,  v.  9,  p.  128;  22  Feb.,  1848,  c.  12.  s.  2,  v.  9,  p.  212. 

The  oonstruction  of  the  acts  of  1847  and  1848.— The  acts  of 
1847  and  1848  (for  which  this  section  seems  to  be  a  substitute),  construed  so 
as  to  transfer  the  cases  into  the  district  courts  of  the  United  States,  if,  on 
sEbmission,  the  State  did  not  form  part  of  a  judicial  drcuit ;  but  if  attached  to 
such  a  circuit,  then  into  the  circait  court.  Express  Co,  v,  Kountze  Brothers t 
8  WaU.,  342. 
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Sec.  705.  Judgments  and  decrees  of  Supreme  Court  of 

District  of  Columbia. — ^The  final  judgment  or  decree  of  the 
Supreme  Court  of  the  District  of  Columbia,  in  any  case  where 
the  matter  in  dispute,  exclusive  of  costs,  exceeds  the  value  of 
twenty -five  hundred  dollars,  may  be  re-examined  and  reversed 
or  affirmed  in  the  Supreme  Court  of  the  United  States,  upon 
writ  of  error  or  appeal,  in  the  same  manner  and  xmder  the 
same  regulations  as  are  provided  in  cases  of  writs  of  error  on 
judgments,  or  appeals  from  decrees  rendered  in  a  circuit  court. 

3  March,  1863,  c.  91,  s.  11,  v.  12,  p.  764;  27  Feb.,  1801,  c.  15,  s.  8,  v.  2,  p. 
106;  2  April,  1816,  c.  89,  s.  1,  v.  3,  p.  261.  Amended  by  act  of  Feb.,  25, 
1879,  p.  321. 

Wlien  a  writ  of  error  lies. — ^A  writ  of  error  lies  to  the  Supreme  Court 
from  the  Supreme  Court  of  the  District  of  Columbia,  on  a  judgment  con- 
firming an  assessment  of  damages  by  the  use  of  a  street  in  front  of  a  church 
of  the  defendants  in  error,  although  the  proceedings  before  the  jury  and  thd 
marshal  and  in  the  Supreme  Court  below,  were  governed  by  a  statute  of 
Maryland,  which,  by  the  construction  of  the  courts  of  that  State,  does  not 
allow  an  appeal  or  writ  of  error.  Railroad  Co.  v.  Churchy  19  Wall.,  62; 
Curtissv.  Turnpike  Co,,  6  Cr.,  233;  Carter^ s  hf.irs  v.  Cutting,  8  Id.,  251; 
Thompson  v.  Biggs,  5  Wall.,  676.  *'The  words  of  the  act  of  congress  being 
as  explicit  as  language  can  furnish,  must  comprehend  every  case  not  com- 
pletely excepted  from  them."  Young  v»  The  Bank,  4  Cr.,  384;  United  States 
V.  Moore,  Z  Id.,  159;  Peyton  v,  Bohertson,  9  Wh.,  527. 

When  the  case  has  been  tried  in  the  district  court  of  the  District  of  Colum- 
bia, it  must  be  taken  to  the  Supreme  Court  of  the  District,  and  the  decree 
there  reviewed  before  it  can  be  taken  to  the  Supreme  Court  of  the  United 
States.    GameU  v.  United  States,  11  Wall.,  256. 

When  a  writ  of  error  does  not  lie.— The  action  of  the  Supreme 
Court  of  the  District  of  Columbia  cannot  be  examined  in  the  Supreme  Court 
of  the  United  States  in  a  case  where  a  like  action  in  the  circuit  court  of  the 
District,  whose  place  it  supplies,  could  not  be  re-examined;  and  hence  it  can 
be  examined  only  in  those  cases  where  there  is  a  final  judgment,  order  or 
decree.  The  certificate  of  the  finding  of  a  jury  on  certain  issues  involving 
paternity,  marriage  and  legitimacy,  sent  from  an  orphan's  court  to  the 
Supreme  Court  of  the  District,  and  which  is  transmitted  by  the  Supreme 
Court  to  the  orphan's  court,  is  not  such  a  final  judgment,  order  or  decree, 
as  the  Supreme  Court  of  the  United  States  can  re-examine  on  error.  Brown 
V.  Wiley,  4  Wall.,  165;  Van  Ness  v.  Van  Ness,  6  How.,  62;  Stanton  v, 
Enibrey,  93  U.  S.,  549.  But  an  appeal  from  a  proceeding  in  bankruptcy, 
disposing  of  a  claim  of  fund  by  an  assignee,  lies  from  the  Supreme  Court  of 
the  District  of  Columbia,  if  other  requisites  allow  it.  Smith  v.  Mason,  14 
WaU.,  419. 

15 
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Act  of  25  February,  1879.->This  act  provides  that  the  matter  in  dis- 
pute, exclusive  of  costs,  shall  exceed  the  value  of  $2,500,  to  entitle  a  party 
to  a  writ  of  error  or  appeal  from  the  judjcment  of  the  Supreme  Court  of  the 
District  of  Columbia;  but  the  previous  law  fixed  the  value  of  the  matter  in 
dispute  at  not  less  than  $1,000.  And  where  a  writ  of  error  was  sued  out, 
December  6, 1875,  to  reverse  the  final  judgment  of  that  court,  and  the  matter 
in  dispute  was  of  the  value  of  only  $2,250,  it  was  dismissed  for  want  of  juris- 
diction, as  the  above  act  contained  no  reservation  of  cases  pending.  If  a  law 
conferring  jurisdiction  is  repealed  without  any  reservation  of  pending  cases, 
such  cases  fall  with  the  law.  Railroad  v.  Grant,  93  U.  S.,  398;  United 
States  V.  Tynen,,  11  Wall.,  88;  Insurance  Company  v.  Ritchie^  5  Id.,  541; 
McNulty  f>.  Batty,  10  How.,  72;  Assessors  v,  Osbomes,  9  Wall.,  567. 

Where  a  sale  of  stalls  in  a  market-house  which  would  have  produced 
more  than  $2,500,  was  enjoined  by  the  Supreme  Court  of  the  District  of 
Columbia,  it  was  held  that  the  defendant  was  entitled  to  appeal.  Market 
Company  p.  Hoffman,  101  U.  S.,  112. 

Seo.  706.    Cases  where  matter  in  dispute  exceeds 

$100. — ^The  writ  of  error  or  appeal  provided  by  tlie  precediDg 
section  may  be  allowed  in  any  case  where  the  value  of  the  mat- 
ter in  dispute,  exclusive  of  costs,  is  less  than  one  thousand 
dollars,  but  more  than  one  hundred  dollars,  upon  the  petition 
in  writing  of  either  party,  accompanied  by  a  copy  of  the  pro- 
ceedings complained  of,  and  an  assignment  of  errors,  exhibited 
to  any  justice  of  the  Supreme  Court,  if  said  justice  is  of  opinion 
that  such  errors  involve  questions  of  law  of  such  extensive 
operation  as  to  render  a  decision  of  them  by  the  Supreme  Court 
desirable.  The  allowance  in  such  case  shall  be  by  the  written 
order  of  said  justice,  directed  to  the  clerk  of  the  Supreme 
Court  of  said  District,  to  allow  the  appeal  or  issue  the  writ  of 
error. 

2  April,  1816,  c.  39,  s.  2,  v.  8,  p.  261;  3  Mar.,  1863,  c.  91,  ss.  2,  11,  v. 
12,  pp.  763,  764. 

Amount  in  controversy. — Where  the  matter  in  dispute  was  the  free- 
dom of  the  petitioners,  claimed  as  slaves,  it  was  held  that  the  value  of  their 
freedom  was  the  matter  in  dispute,  and  that  that  was  not  susceptible  of 
valuation.    Lee  v»  Lee,  8  Pet.,  44. 

So  where  a  question  involving  the  construction  of  a  statute,  regulatings 
intestacies  within  the  District  of  Columbia,  was  presented  to  the  court  below, 
and  where  the  amount  in  dispute  was  less  than  $1,000,  it  was  held  that  it 
was  not  a  question  of  law  of  ''such  extensive  interest  and  operation,'*  as 
that  if  the  matter  involved  was  not  of  the  value  of  $1,000  or  upwards  the 
court  would  assume  jurisdiction.    Campbell  r.  Readf  2  Wall.,  198. 
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Sec.  707.  Appeals  from  the  Court  of  Claims,— An  ap- 
peal to  the  Supreme  Court  shall  be  allowed,  on  behalf  of  the 
United  States,  from  all  judgments  of  the  court  of  claims  ad- 
verse  to  the  United  States,  and  on  behalf  of  the  plaintiff  in 
any  case  where  the  amount  in  controversy  exceeds  three  thou- 
sand dollars,  or  where  his  claim  is  forfeited  to  the  United 
States  by  the  judgment  of  said  court,  as  provided  in  section 
one  thousand  and  eighty-nine. 

25  Jnne,  1868,  c.  71,  s.  1,  v.  15,  p.  75;  3  Mar.,  1863,  c.  92,  ss.  5,  11,  v. 
12,  pp.  766,  767. 

What  the  record  must  show.— On  appeals  from  the  coart  of  claims 
the' record  must  be  prepared  strictly  according  to  the  general  rules  on  the 
subject;  and  only  snch  statement  of  facts  should  be  sent  up  as  may  be  nec- 
essary to  enable  the  court  to  decide  upon  the  correctness  of  the  proposition 
of  law  mled  below;  and  this  should  be  presented  in  the  shape  of  facts  found 
by  that  court,  to  be  established  by  the  evidence,  in  such  form  as  to  raise  the 
question  of  law  decided  by  the  court.  De  Chroot  v.  United  States ,  5  AVaIl«, 
419. 

Where  the  statement  of  iacts  found  by  the  court  of  claims  is  not  a 
sufficient  compliance  with  the  rules  prescribed  on  that  subject,  the  Supreme 
Conrt  will  not  dismiss  the  case,  but  remand  the  records  to  the  court  of 
claims  for  a  proper  finding.  If  the  case  involves  over  $3,000,  and  an  appeal 
is  taken  within  ninety  days,  it  is  not  dependent  on  the  discretion  of  the 
court.    United  States  v.  Adams,  6  Wall.,  101. 

A  mandamus  will  issue  to  compel  the  allowance  of  an  appeal.  Ex  parte 
Zellner,  9  Wall.,  244. 

When  an  appeal  will  be  dismisaedy  when  not.— The  making  and 
pendency  of  a  motion  in  the  court  of  claims  for  a  new  trial  after  an  ap- 
peal has  been  taken  b  not  sufficient  ground  for  dismissal  of  an  appeal.  United 
States  V,  Ayers,  9  Wall.,  608.  But  if  the  motion  prevails,  and  a  new  trial 
is  granted,  this  would  be  ground  for  a  dismissal.  Id.;  United  States  v. 
Toun^,  94  U.  S.,  258;  United  States  v,  Aijers,  9  WsiR.,  610;  United  States  v, 
Crussell,  12  Id.,  175. 

In  cases  of  an  allegation  of  diminution  of  record  or  writing  on  appeal  from 
the  Court  of  Claims,  the  writ  of  certiorari  would  be  properly  used  to  perfect 
it;  but  it  is  not  a  proper  thing  to  be  asked  for,  ^  hen  it  is  desired  to  have 
the  court  below  supply  Certain  supposed  defects  in  its  conclusions  deducible 
from  the  evidence.  In  that  event  an  order  should  issue,  on  motion,  requir- 
ing the  court  to  make  return  as  to  the  existence  or  non-existence  of  such 
facts.    United  States  v,  Adams,  9  Wall.,  661. 

The  allowance  of  an  appeal  to  the  Supreme  Court  by  the  Court  of  Claims, 
does  not  absolutely  and  of  itself,  remove  a  cause  from  the  jurisdiction  of  the 
latter  coart,  so  that  no  order  revoking  such  allowance  can  be  made.  Ex 
parU  Roberts,  15  Id.,  384. 
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The  right  of  appeal,  not  of  writ  of  error.— From  judgments  of 
the  court  of  claims,  the  statute  provides  only  for  appeals  to  the  Supreme 
Court;  but  not  for  writs  of  error;  and  hence  the  Supreme  Court  cannot  pro- 
ceed by  writ  of  error  to  review  the  decisions  of  that  court.  United  States  v. 
Young,  94  U.  S.,  258;  Latham's  Appeal,  9  Wall.,  145. 

See  futher  construction  of  said  act,  the  phraseology  of  which  differs 
somewhat  from  the  present  law,  §  707  of  the  Revised  Statutes.  Deekel- 
man  v.  United  States,,^  C.  CL,  320;  Atochas  Cases,  Id.,  38. 

The  right  to  appeal  exists  in  all  case  except  when  it  is  withheld.  United 
States  r.  Adams,  6  Wall.,  103;    Klein's  Cases^  7  C.  CI.,  240. 

Seo.  708.    Time  and  manner  of  appeals  from  the  court 

of  claims. — All  appeals  from  the  Court  of  Claims  shall  be 
taken  within  ninety  days  after  the  judgment  is  rendered,  and 
shall  be  allowed  under  snch  regulations  as  the  Supreme  Court 
may  direct. 

8  Mar.,  1863,  c.  92,  ss.  5, 11,  v.  12,  pp.  766,  767;  25  June,  1868,  c.  71,  a. 
1,  V.  15,  p.  75. 

Seo.  709.    Judgments  and  decrees  of  State  courts  on 

writ  of  error. — ^A  final  judgment  or  decree  in  any  suit  in 
the  highest  court  of  a  State,  in  which  a  decision  in  the  suit 
could  be  had,  where  is  drawn  in  question  the  validity  of  a 
treaty  or  statute  of,  or  an  authority  exercised  under,  the  Uni- 
ted States,  and  the  decision  is  against  their  validity;  or  where 
is  drawn  in  question  the  validity  of  a  statute  of,  or  an  authority 
exercised  under  any  State,  on  the  ground  of  their  being  repug- 
nant to  the  Constitution,  treaties,  or  laws  of  the  United  States, 
and  the  decision  is  in  favor  of  their  validity;  or  where  any 
title,  right,  privilege,  or  immunity  is  claimed  under  the  Con- 
stitution, or  any  treaty,  or  statute  of,  or  commission  held  or 
authority  exercised  under,  the  United  States,  and  the  decision 
is  against  the  title,  right,  privilege,  or  immunity  specially 
set  up  or  claimed,  by  either  party,  under  such  Constitution, 
treaty,  statute,  commission,  or  authority,  may  be  re-examined 
and  reversed  or  affirmed  in  the  Supreme  Court  upon  a  writ  of 
error.  The  writ  shall  have  the  same  effect  as  if  the  judgment 
or  decree  complained  of  had  been  rendered  or  passed  in  a  court 
of  the  United  States;  [and  the  proceeding  upon  the  reversal 
shall  be  the  eamey  except  that  the  Supreme  Court  may^  at 
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tlieir  discretion^  proceed  to  a  final  decision  of  the  case,  and 
award  execution,  or  remund  the  same  to  the  court  from, 
which  it  was  so  removed.]     [gee  { 1017.] 

Tile  wordfl  In  Ualie  xepMl«d. 

The  Supreme  Court  may  [re-afflrfn,']  reverse,  modify,  or 
aflSrm  the  judgment  or  decree  of  such  State  court,  and  may,  at 
their  discretion,  award  execution,  or  remand  the  same  to  the 
court  from  which  it  was  removed  by  the  writ. 

5  Feb.,  1867,  c.  28,  s.  2,  v.  14.  p.  886;  24  Sept.,  1789,  c.  20;  b.  25,  v.  1.  p. 
85;  18  Feb,,  1875,  e.  80,  v.  18,  p.  818. 

A  federal  question  must  be  presented.—- Where  neither  the  record 
nor  the  opinion  of  the  Supreme  Court  show  any  federal  question,  the  writ  of 
error  will  be  dismissed.  So  held  in  a  case  involving  a  question  of  prescrip- 
tion, decided  upon  the  principles  of  jurisprudence  of  the  State.  Marquise  v. 
Bloom,  16  Wall.,  a51.  See,  also,  Gibson  v.  Chouteau,  8  Id.,  814;  Worthy  v. 
The  Commissioners,  9  Id.,  618;  Northern  Railroad  v.  The  People,  12  Id., 
884.  A  federal  question  cannot  be  assumed  where  it  is  not  shown  by  the 
record.  Caperton  v,  Boyer,  14  Wall.,  216;  Hamilton  Co,  v,  Massachusetts, 
6  Id.,  636;  Steines  v.  Franklin^  14  Id.,  15.  And  where  the  question  decided, 
in  the  State  court  was  whether  an  act  of  the  legislature  increasing  the  debt 
of  a  State,  when  it  already  exceeded  $25,000,000,  was  repugnant  to  the 
constitotion  of  the  State,  which  limited  the  indebtedness  to  that  sum,  the 
coort  below  held  that  it  was.  On  error  it  was  decided  that  it  involved  no 
federal  question.    Salomons  v.  Graham^  15  Wall.,  208. 

Jurisdiction  must  appear  affirmatively— new  triaL—It  is  not 

sufficient  that  the  record  shows  that  a  particular  judgment  was  given  by  the 
highest  State  court,  and  no  writ  lay  under  the  twenty- fifth  section  of  the 
judiciary  act  (now  embodied  in  §  709  of  the  Revised  Statutes),  if  the  judg- 
ment may  have  been  given  on  grounds  which  that  section  does  not  make 
cause  for  error.  It  must  appear  to  have  been  given  on  some  ground  which 
tbe  statute  makes  cause  for  error;  and  granting  or  refusing  a  motion  for  a 
newixial,  or  a  rehearing  in  an  equity  suit,  is  not  such  a  final  judgment  as 
can  be  re-examined  in  a  Supreme  Court  of  the  United  States.  Steines  v» 
Franklin  County,  14  Wall.,  15;  Rector  v,  Ashley,  6  Id.,  174;  HamiltonCo, 
V,  Massachusetts,  6  Id.,  686;  Furman  v.  Niehol,  8  Id.,  56;  Crowel  v.  Ran- 
dell,  10  Pet.,  868;  Thomas  v,  Harriets  Heirs,  10  Wh.,  151;  Peckv.  Sander- 
san,  18  How.,  42;  Daniel  v.  Mitchel,  1  Stoiy,  196;  Brown  v.  Aspden,  14 
How.,  25;  Public  Schools  V.  Walker,  9  WM,,eO&;  United  States,  v.  Knight, 
1  BL,  488;  Murphy  v,  Stewart,  2  How.,  263;  Morsell  v.  Hall,  18  Id.,  212; 
Messenger  v.  Mason,  10  Wall.,  507;  Citizens^  Bank  v.  Board  of  Liquidation, 
98  IT.  S.,  140.  See,  where  a  question  in  reference  to  the  sufficiency  of  notice 
to  and  indorser  was  presented,  not  a  federal  questioQt  Bank  v.  McVeigh,  98 
U.  S.,  887;  Lange  v,  Benedict,  99  U.  S.,  68. 
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Where  a  case  may  rest  on  other  groundB.-*The  court  will  not 
entertain  jurisdiction  of  a  case,  brought  up  on  writ  of  error  from  a  State 
court,  if  it  appears  that  beside  the  federal  question  decided  by  the  State 
court,  the  judgment  or  decree  could  well  rest  upon  another  and  distinct 
ground,  which  would  be  sufficient  to  support  it,  and  this,  even  though  there 
was  error  in  the  decision  of  the  federal  question.  Kennebeck  Railroad  v, 
Portland  Railroad,  14  Wall,  23;  Rector  v.  Ashley,  supra;  Kingler  v.  State 
of  Missouri,  13  Wall.,  257;  Railroad  Co,  v.  Maryland,  20  Id.,  643;  Cochroft 
V.  Vase,  14  Id.,  5;  Bank  of  West  Tennessee  v.  Citizens'  Bank,  14  Id.,  9; 
Palmer  v.  Marston,  Id.,  10;  Sevier  v.  Haskell,  Id.,  12;  Smith  v,  Adsit,  16 
Id.,  185. 

By  whom  the  writ  must  be  signed.— When  the  Supreme 
Court  of  a  State  is  composed  of  a  chief  justice  and  several  ^sociate  justices, 
writs  of  error  must  be  signed  by  the  chief  justice.  If  signed  by  the  associ- 
ates only,  it  will  be  dismissed  for  want  of  jurisdiction.  Bartemeyerv.  Iowa, 
14  Wall.,  26. 

The  record  must  show  specifically  that  a  question  was  raised. 

— It  is  not  sufficient  to  state  in  a  general  way  that  **  the  charge  of  the  court, 
the  verdict  of  the  jury,  and  the  judgment  below,  are  each  against,  and  in 
conflict  with,  the  Constitution  and  laws  of  the  United  States.'*  But  the 
clause  in  the  Constitution  or  the  laws  of  congress,  should  be  specified,  in 
order  that  the  Supreme  Court  may  see  what  the  right  claimed  is,  and 
whether  it  was  denied  by  the  Supreme  Court.  And  the  section  does  not  apply 
to  a  case  where  the  question  presented  is  as  to  the  validity  of  the  statute  of  a 
Territory.  Messenger  v.  Mason,  10  Wall.,  507;  Maxwell  v,  Newhold,  18 
How.,  511;  Scott  V,  Jones,  5  Id.,  375;  Wolf  v.  Stix,  96  U.  S.,  541;  Mat-, 
thews  V.  McStea,  20  Wall.,  646.  But  the  jurisdiction  will  be  sustained  if  the 
facts  and  decisions,  as  shown  by  the  record,  are  such  as  to  clearly  indi- 
cate that  a  federal  right  was  adversely  decided  below.  Murray  v,  Charles- ' 
ton,  96  U.  S.,  432;  Cromell  v,  Randall,  10  Pet.,  368;  Armstrong  v.  The 
Treasurer,  16  Id,,  281;  Bridge  Proprietors  v.  The  Hoboken  Co.,  1  Wall., 
16;  Furman  v.  Nichol,  8  Id.,  44;  Murdock  v.  City  of  Memphis,  20  Wall., 
591. 

Suffioienoy  of  the  certificate.— The  statement  in  the  certificate  of 
the  State  couit,  that  there  was  drawn  in  question  the  validity  of  the  statutes 
of  a  State,  without  saying  what  statutes,  was  held  too  indefinite,  as  the  stat- 
utes complained  of  in  the  case  slioald  have  been  specified.  Lawler  v. 
Walker,  14  How.,  149;  Hoyt  v.  Shelden,  1  Black,  518;  as  to  effect  of  a  cer- 
tificate from  the  court  below,  see  Commercial  Bank  v.  Buckingham^  5 
How.,  317;  Porter  v.  Foley,  24  Id.,  413;  Edwards  v.  Elliott,  21  Wall.,  532; 
Moore  V.  Mississippi,  21  Id.,  636;  Capperton  v,  Bowyer,  14  Id.,  216. 

It  is  essential  that  one  of  the  questions  mentioned  in  the  statute  must 
have  been  raised  and  presented  to  the  State  court,  and  it  must  have  been 
decided  against  the  right  claimed  and  asserted  by  the  plaintiff  in  error, 
under  the  Constitution,  treaties  or  laws  or  authority  of  the  United  States,  or 
that  such  a  decision  was  necessary  to  the  judgment  or  decree  rendered  in 
the  case.     If  these  things  appear,  the  Supreme  Court  must  examine  the 
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jadgment  so  far  as  to  enable  it  to  decide  whether  this  claim  of  right  was 
correctly  ac^adicated  by  the  State  court.  Murdoch  v.  City  of  Memphis,  20 
Wall.,  591;  Armstrong  v.  Treasurer,  16  Pet.,  281;  Croicell  v,  Randall,  10 
Id.,  368;  Williams  v.  Norris,  12  Wh.,  117;  Grand  Gulf  R,  Co.  t?.  Marsliall, 
12  How.,  165;  Cousin  i?.  Blanc,  19  Id.,  202;  Brown  v,  Atwell,  92  U.  S.,  327. 

A  constitutional  provision  a  "  law  "—constitutional  limita- 
tion.— A  constitation  of  a  State  is  a  "  law  **  within  the  meaning  of  that 
clause  of  the  Constitution  of  the  United  States  which  ordains  that  '*  no 
State  shall  pass  any  law  impairing  the  obligation  of  contracts."*  Tl^e 
Supreme  Court  of  the  United  States  has  no  jurisdiction  to  review  a  decision 
of  the  highest  court  of  a  State,  maintaining  the  validity  of  a  law  which  had 
been  claimed  to  impair  the  obligation  of  a  contract,  when  the  law  set  up  as 
having  this  effect  was  in  existence  when  the  alleged  contract  was  made, 
and  the  highest  court  in  the  State  has  only  decided  that  there  was  no  con- 
tract in  the  case.    Railroad  Company  v,  McClure,  10  Wall.,  51L 

And  when  the  main  question  argued  and  decided  in  the  State  court  was 
whether  an  act  of  the  legislature  increased  the  debt  of  the  State,  when  it  really 
exceeded  the  constitutional  limitation,  it  was  held  that  such  decision  could 
not  be  reviewed  in  the  Supreme  Court  on  writ  of  error.  Salomons  v.  Graham, 
15  Wall.,  208.  See,  in  case  of  conflicting  judgments  in  different  States, 
Capperion  v.  Bowyer,  14  Id.,  238. 

.  Cases  where  it  was  held  that  a  federal  question  was  pre- 
sented.— Where  an  ordinance  of  a  city  imposed  an  annual  license  tax  '*  on 
each  and  evexy  fire,  marine  and  accidental  insurance  company  located,  hav- 
ing an  office  or  doing  business  within  *^  the  city,  it  was  held,  that  the 
ordinance  was  not  in  violation  of  the  Constitution  of  the  United  States, 
declaring  that  *'  no  State  shall  pass  any  law  impairing  the  obligations  of 
contracts,**  and  that  the  question  raised  as  to  the  authority  of  the  city  coun- 
cil to  pass  such  an  ordinance  as  being  repugnant  to  the  Constitution  of  the 
United  States,  and  where  the  decision  of  the  State  court  was  adverse  to  the 
right  so  claimed,  a  writ  of  error  would  lie  from  the  said  decision.  Home 
Insurance  Co.  v.  City  Council,  93  U.  S.,  116;  Weston  v.  City  Council,  2  Pet., 
449;  Osborne  v.  Mobile,  16  Wall.,  479;  Cannon^v.  New  Orleans,  20  Id.,  577; 
Sevier  v.  Haskell,  14  Id.,  15;  McGwyre  v.  The  Commonwealth,  3  Id.,  385; 
The  License  Cases^  5  Id«,  462. 

The  fact  that  a  deed  offered  in  evidence  and  objected  to  for  the  want  of  o 
sufficient  revenue  stamp,  and  which  was  admitted  in  the  State  court  as 
evidence  under  the  objection,  raises  a  federal  question.  HaU  v.  Jordan,  15 
Wall ,  893.  So  a  question  on  the  interpretation  of  a  statute  of  the  United 
States.  Gregory  v.  McVeigh^  23  Wall.,  294.  And  a  decision  adverse  to  the 
power  of  a  bankruptcy  court  to  make  an  order  for  the  eale  of  property  in 
suit.    O'Brien  v.  Weld,  92  U.  S.,  81. 

The  same  principles  apply  in  case  of  judgment  against  the 
United  States. — ^Judgment  in  the  State  courts  against  the  United  States 
can  only  be  taken  to  the  Supreme  Court  by  writ  of  error  for  re-examination 
in  those  cases  where  a  private  party  would  be  entitled  to  the  same  right. 
United  Stales  v.  Thompson^  93  U.  S.,  586;  Bethel  v.  Demaret,  10  Wall., 
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537;  Delmar  v.  Insurance  Co.,  14  Id.,  666;  Insurance  Co,  t.  Hendrtn,  92 
U.  S.,  287;  Rochhold  v.  Rockhold,  Id.,  130. 

Highest  court  where  a  decision  could  be  had.— A  writ  of  error 
from  the  Supreme  Court,  to  review  a  judgement  of  a  State  court,  should  be 
issued  to  the  highest  court  of  the  State  in  which  a  decision  of  the  ease  could 
be  had,  not  necessarily  to  the  court  of  highest  general  jurisdiction.  Thus, 
where  the  circuit  court  of  a  State  had  jurisdiction  to  decide  a  case  finally, 
tlie  court  of  appeals  of  the  State  not  having  jurisdiction  to  review  the  decision, 
by  reason  of  the  amount  in  controversy,  it  was  held  that  a  writ  of  error 
from  the  Supreme  Court  should  not  hate  issued  to  the  court  of  appeals,  but 
if  allowable  at  all,  it  should  have  issued  to  the  circuit  court.  Miller  9. 
Joseph,  17  Wall.,  655. 

So  in  case  of  leave  to  appeal  to  the  highest  court  being  refused,  in  a  case 
where  leave  to  do  so  is  required,  a  writ  of  error  lies  to  the  inferior  court. 
McGregor  v,  McVeigh^  23  Wall.,  294;  Downham  p.  Alexandria,  9  Id.,  659; 
Railroad  Co,  v.  Railroad  Co.,  13  How.,  80.  Where  the  highest  court  has 
sent  its  record  and  judgment  to  the  inferior  court  the  writ  may  be  sent  to 
the  latter  or  the  former.    Athertan  v.  Fourier,  91  IT.  S.,  143. 

Where  the  Supreme  court  has  no  jurisdiction.— It  has  tio  juris- 
diction to  determine  a  federal  question,  presented  in  a  petition  for  the  al- 
lowance of  the  writ,  but  not  disclosed  by  the  record  sent  up  from  the  State 
Court.    Warfield  r.  Chaffe,  91  U.  S.,  690. 

Nor  has  it  jurisdiction  to  revise  a  decision  of  a  State  court  against  a  title, 
right,  privilege,  and  claim  under  a  statute  of  the  United  States,  unless  tl)e 
title,  etc.,  is  claimed  by  the  plaintiff  in  error  for  himself  and  not  for  another 
under  whom  he  does  not  claim.  Ij>ngv,  Converse,  91  U.  S.,  105;  Henderso»i 
V.  Tennesee,  10  How.,  311;  Hale  v.  Gaines,  22  Id.,  149;  Verden  v,  Coleman, 
1  Black,  472. 

Nor  has  it  jurisdiction  to  re-examine  the  judgment  of  a  State  Court  when  a 
federal  question  was  not  in  fact  passed  upon,  and  where  the  views  which 
the  court  below  took  of  the  case  rendered  it  unnecessary  for  it  to  do  so.  Mc- 
Manus  v,  0' Sullivan,  91  U.  S.,  578;  Boiling  v,  Lersner,  Id.,  594;  Texas  v. 
While,  7  WalLy  733;  Huntington  tr,  Texas,  16  Id.,  412;  Horn  v,  Lockhart, 
17  Id.,  580. 

Nor  has  it  jurisdiction,  on  writ  of  en-or,  where  both  parties  to  a  suit  for 
tbe  recovery  of  the  possession  of  lands,  claim  under  a  common  grantor,  whose 
title  under  the  United  States  is  admitted,  and  where  the  controversy  extends 
only  to  the  rights  which  the  parties  have  severally  acquired  under  it.  Romie 
V.  Casanova,  91  U.  S.,  379.  See,  also,  in  case  of  ejectment,  McStaey  v.  Fried- 
man, 92  Id.,  723;  Ronnie  v.  Casanova,  91  Id.,  379. 

Nor  of  a  decision  in  reference  to  the  question  whether  an  action  between 
two  residents  of  New  Orleans  is  barred  by  the  statute  of  limitations,  de- 
pending upon  the  question  whether  the  war  was  a  suspension  of  the  statute. 
Harrison  v.  Myer,  92  U.  S.,  Ill;  Stewart  1?.  Kahn,  11  Wall.,  506. 

Nor  to  re-examine  the  decree  of  a  State  court  affirming  the  non-liabiKty 
of  a  trustee  to  his  cestui  que  trust,  for  a  loss  of  a  fund  not  occasioned  by  his 
laches  or  bad  faith,  but  which  was  paid  intO' the  hands  of  the  receiver  of  the 
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Confederate  States,  in  obedience  to  a  military  order,  which  he  could  not  re- 
sist. Rockhold  V.  Bockholdy  92  U.  S.,  129;  Traver  v.  Kaach,  15  Wall.,  617. 
Nor  where  the  decision  may  have  rested  on  the  general  laws  of  nations. 
New  York  Life  Ins.  Co,  v.  Hendren,  92  U.  S.,  286;  Bethel  v.  Demaret,  10 
WaU.,  537. 

Other  cases  where  the  writ  will  be  dismissed.— The  writ  will  be 
dismissed  where  a  party  claims  authority  under  an  order  of  a  court  of  the 
United  States  which,  when  rightly  viewed,  does  not  purport  to  confer  author* 
ity  upon  him.  Something  more  than  the  bare  assertion  of  authority  under 
the  United  States  is  essential  to  the  jurisdiction  of  the  court.  Millingar  v. 
Hartupee,  6  Wall.,  258.  See,  also.  Gill  v,  Oliver,  11  How.,  546;  Williams 
V,  Oliver,  12  Id.,  119:  Lewis  v.  Campan,  3  Wall.,  106;  Boggsv.  Mining  Co,, 
3  Id.,  309. 

So,  in  all  cases  where  it  cannot  be  seen  from  t?ie  record  that  the  State 
court  decided  the  very  question  relied  on  to  give  the  Supreme  Court  jurisdio- 
diction.    Cockrqft  v.  Vose,  14  Wall.,  5.  - 

So,  where  the  decision  is  founded  upon  a  constitutional  provision,  which 
merely  declares  a  settled  pre-existing  rule  of  jurisprudence  in  the  State. 
Tennessee  Bankv,  Bank  of  Louisiana,  14  Wall.,  9;  Palmer  v.  Marston, 
14  Id.,  10. 

So  a  writ  will  be  dismissed,  where  the  decqee  of  the  highest  court  of  the 
State  merely  reversed  that  of  the  inferior  cOurt  and  remanded  the  cause  for 
further  proceedings.    Davis  v.  Couch,  94  U.  S.,  514. 

A  judgment  of  reversal  is  not  such  a  final  judgment  of  the  highest  court 
of  the  State  in  which  a  decision  in  a  suit  can  be  had,  as  is  contemplated  by 
the  statute  conferring  jurisdiction  on  the  Supreme  Court  of  the  United 
States.  McComh  v.  Commissioners,  91  U.  S.,  1;  Parcels  v.  Johnson,  20 
Wall.,  654;  Tracy  v.  Holcomb,  24  How.,  427. 

Consent  will  not  confer  jurisdiotion— boundary.— The  Supreme 
Court  has  not  jurisdiction  on  a  writ  of  error  to  the  Supreme  Court  of  a  State, 
where  the  decision  of  the  court  was  not  necessarily  given  on  a  point  which 
was  presented  in  the  case  involving  the  constitutionality  of  an  act  of  the 
legislature  of  the  State,  and  which  was  claimed  to  violate  a  contract.  Nor 
will  it  have  jurisdiction,  even  when  requested  by  the  counsel  for  both  parties, 
in  a  case  where  it  has  no  jurisdiction  to  affirm  or  reverse  a  judgment  of  the 
court  from  which  .the  case  is  brought,  examine  into  the  questions  in  the  case 
and  decide  them.  Consent  will  not  give  jurisdiction.  Mills  v.  Brown,  16 
Pet.,  525. 

Nor  will  a  controversy  about  the  true  line  of  lauds,  even  where  the  losing 
party  alleged  that  the  adverse  party^s  titie  was  void  under  a  correct  inter- 
pretation of  an  act  of  congress  give  the  court  jurisdiction.  Almonester  v, 
Kenton,  9  How.,  3;  Lanfear  v.  Hunley,  4  Wall.,  204. 

Interpretation  under  local  laws»  when  decisions  must  be  in 
favor  of  validity  of  the  statutes.— -The  treaty  by  which  Louisiana  was 
ceded  to  the  United  States  recognized  complete  grants  issued  anterior  to  the 
cession.  A  decision  of  a  State  court  against  the  validity  of  a  title  set  up 
under  such  a  grant  would  be  subject  to  a  revisal  in  the  Supreme  Court  of  the 
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United  States.  Bot  it  wan  farther  held  that  if  the  State  court  only  applied 
the  local  laws  of  the  State  to  the  construction  of  the  grant,  it  would  not  be 
a  decision  a^nst  its  validity,  and  the  Supreme  Court  of  the  United  States 
would  have  no  jurisdiction  of  the  case  on  a  writ  of  error.  McDonogh  v.  Mil- 
landon,  3  How.,  693;  City  of  Neio  Orleans  v.  De  Arma^y  9  Pet.,  225;  Ken- 
nedy V.  Hunt,  7  How.,  586;  Armstrong  v,  Tre^isurer,  16  Pet.,  284. 

Where  the  question  in  the  court  below  is  in  reference  to  the  constitution- 
ality of  an  act  of  the  legislature  of  a  State,  and  the  defense  in  the  case  rests 
upon  this  question,  and  the  claim  that  the  act  is  void  as  impairing  vested 
rights,  or  the  obligation  of  a  contract,  in  order  to  give  the  Supreme  Court 
joiisdiction  on  error  it  must  fiirther  appear  that  the  decision  of  the  State 
court  was  in  favor  of  the  validity  of  the  State  and  not  against  it.  Walker 
V,  Taylor f  5  How.,  64;  Commonwealth  Bank  v,  Grifflth,  14  Pet.,  56.  See, 
also,  Gordon  i>.  Caldcleugh,  3  Cr.,  263;  Doe  v.  Eslaoa^  9  How.,  421;  Mont- 
gomery V,  Hernandez^  12  Wh.,  129;  Rector  v,  Ashley,  6  Wall.,  142. 

But  where  there  was  an  objection  to  the  validity  of  a  statute  on  the  ground 
that  the  legislature  which  passed  it  was  not  competent  or  duly  organized 
under  acts  of  congress  and  the  Constitution  so  as  to  pass  valid  statutes,  it  was 
held  that  the  Supreme  Court  had  no  jurisdiction  of  the  case,  as  it  did  not 
raise  a  question  as  to  the  validity  of  a  State  law,  and  did  not  come  within 
any  of  the  cases  enumerated  in  the  section  as  confering  jurisdiction.  Scott 
o.  JoneSf  5  Pet.,  343;  Onoings  v.  Speed,  5  Wh.,  420;  Coons  r.  Gallager, 
15  Pet.,  18;  Williams  v.  Norris,  12  Wh.,  117;  Crowell  v.  Randall,  10  Pet., 
368;  McBride  ».  Hoey,  11  Id.,  167;   McKinney  v.  CarroU,  12  Id.,  70, 

Title  derived  from  treaty. — If  a  defendant  in  an  ejectment  suit 
claims  possession  of  land  derived  under  a  title  which  springs  from  a  reserva- 
tion in  a  treaty  between  the  United  States  and  an  Indian  tribe,  and  a  State 
court  decides  against  the  validity  of  such  title  the  Supreme  Court  of  the 
United  States,  on  error,  has  jurisdiction  of  the  case.  But  the  party  must 
claim  the  right  for  himself  and  not  for  a  third  person,  in  whose  title  he  has 
no  interest.  Henderson  v.  Tennessee,  10  How.,  311;  Owing s  t,  Noncood,  5 
Cr.,  344;  Montgomery  v.  Hernandez,  12  Wh.,  129;  Fulton  v.  McAffee,  16 
Pet.,  149;  Udell  v.  Davidson,  7  How.,  769. 

Bights  depending  upon  an  act  of  congress.— In  the  following 
cases  an  interest  in  or  claim  of  title  to  land  was  set  up  depending  upon  act 
of  congress,  in  which  cases  it  was  held  that  the  judgment  of  the  State  court 
must  be  adverse  to  the  claim.  Rector  v.  Ashley,  6  W^.,  142;  Bagnel  v. 
Brodrich,  13  Pet.,  436;  Lessiear  v.  Price,  12  How.,  60. 

Title  to  land  depending  upon  patents  of  United  States.— 
Where  the  validity  of  a  patent,  granted  by  the  United  States  for  land,  is 
the  question  in  the  State  court,  and  it  is  there  decided  against  its  validity, 
it  is  th^  subject  of  re-examination  on  writ  of  error  in  the  Supreme  Court  of 
the  United  States,  although  the  other  party  has  set  up  a  similar  claim, 
which  is  by  the  same  decision  sustained.  Reichart  v.  Felps,  6  Wall.,  160. 
See,  also,  Tyler  v.  Magwire,  17  Wall.,  253;  Neilson  v.  Lagoic,  12  How.,  110; 
Carpenter  v.  Williams,  9  Wall.,  786. 
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Bights  under  mortgages— ^ttaohments.— Where  the  question  in» 
the  hiflrhest  court  of  a  State  was  whether  Ihe  Diortfl^age  of  a  vessel,  duly 
recorded  under  an  act  of  congress,  gives  a  better  lien  than  an  attachment 
issued  under  a  State  statute,  and  the  decision  was  that  it  does  not,  it  was 
held  to  be  a  proper  case  for  review  in  the  Supreme  Court.  Aldrich  v.  JSina 
Company,  8  Wall.,  491;  White's  Bank  v.  Smith,  7  Id.,  640. 

Bights  dependent  upon  acts  of  dongress  and  the  Constitu- 
tion.— Where  the  claim  in  the  court  below  was  that  certain  notes  should 
be  paid  in  gold  and  silver  coin  under  the  Constitution,  upon  a  proper  con- 
struction of  various  clauses  of  that  instrument,  and  the  decision  of  the 
court  below  was  against  the  ri^ht  thus  set  up,  it  was  held  that  a  writ  of 
error  would  lie.  ^rebilcockv.  Wilson,  12  Wall.,  687;  Doolet/  v.  Smith,  13 Id., 
604;  Legal  Tender  Cases,  12  Wall..  457.  See,  also,  in  reference  to  taxation, 
University  r.  People,  99  U.  S.,  309. 

Writs  of  error  not  allowed  as  of  right— allowed  in  criminal 
oases. — ^Writs  of  error  to  State  courts  are  not  allowed  as  of  rif^ht.  It  is  the 
practice  to  submit  the  record  of  the  State  court  to  a  judge  of  the  Supreme 
Court,  whose  duty  it  is  to  ascertain  upon  examination  whether  any  question, 
cognizable  in  the  latter  court,  was  made  and  decided  in  the  State  court,  and 
whether  the  record  will  justify  the  allowance  of  the  writ.  Motion  for  the 
allowance  of  the  writ  is  sometimes  made  and  permitted  to  be  argued  before 
the  full  bench,  where,  from  the  urgency  of  the  case  and  the  momentus 
importance  of  the  result  in  a  criminal  case  it  seems  to  be  demanded.  Twitchell 
V.  The  Commonwealth,  7  Wall.,  321. 

Writs  may  issue  in  oriminal  cases.— The  statute  makes  no  distinc- 
tion between  civil  and  criminal  cases  in  respect  to  the  revision  of  judgments 
of  State  courts  by  the  Supreme  Court  of  the  United  States.  Id. ;  Cohens  t). 
Virginia,  6  Wh.,  264;  Worcester  v,  Georgia,  6  Pet.,  515;  Bigg  v.  Common^ 
weaUK  16  Pet.,  539,  declaring  an  act  of  the  State  of  Pennsylvania  void. 

The  5th  and  6th  amendments  of  the  Constitution.— These 
amendments  relate  to  criminal  prosecutions,  the  6th  amendment  provid- 
ing, '*that  in  all  criminal  prosecutions  the  accused  shall  enjoy  the  right 
*  *  *  to  be  informed  of  the  nature  and  cause  of  the  accusation  against 
him.*'  It  was  held  on  motion  for  a  writ  of  error,  that  they  were  not  designed 
as  limits  upon  the  State  governments  in  reference  to  their  own  citizens,  but 
exclusively  restrictions  upon  federal  power;  and  hence  that  a  statute  of  a 
State  which  provides  that  '*  in  any  indictment  for  murder  or  manslaughter  it 
shall  not  be  necessary  to  set  forth  the  manner  in  which,  or  the  means  by 
which  the  death  of  the  deceased  was  caused,"  etc.,  was  not  repugnant  to 
the  provision  aforesaid  of  said  constitutional  amendment,  and  the  writ  was 
refused.  Tmtchel  v.  The  Commonwealth,  7  Wall.,  321;  Barron  v.  The  City 
of  Baltimore,  7  Pet.,  243;  Fox  v.fihio,  5  How.,  434;  Smith  v.  The  State  of 
Maryland,  18  How.,  76;  Withers  v.  Buckley,  20  Id.,  90. 

Sec,  710.  Precedence  of  writs  of  error  to  State  courts 
in  criminal  cause. — Cases  on  writ  of  error,  to  revise  the  judg* 
inent  of  a  State  court  in  any  criminal  case,  shall  have  prece- 
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.  dence,  on  the  'docket  of  the  Snpreme  Court,  of  all  cases  to 
which  the  Government  of  the  United  States  is  not  a  party, 
excepting  onlj  such  cases  as  the  court,  in  its  discretion,  may 
decide  to  be  of  public  importance. 

13  Jaly,  1866,  c.  184,  s.  69,  y.  14,  p.  172;  24  Sept.,  1789,  c.  20,  8.  25,  v.  1, 
p.  85;  5  Feb.,  1867,  c.  28,  s,  2,  t.  14,  p.  886. 

As  Act  to  facilitate  the  disposition  of  cases  in  the  Supreme  Court  of  the 
United  States,  and  for  other  purposes. 

Sec.  1.  Findings  in  circuit  courts  of  the  United 
States  in  admiralty  cases— verdict— review.— J?«  it  en- 
acted by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled' j  That  the 
circuit  courts  of  the  United  States,  in  deciding  causes  of  ad- 
miralty and  maritime  jurisdiction  on  the  instance  side  of  the 
eourt,  shall  find  the  facts  and  conclusions  of  law  upon  which 
it  renders  its  judgments  and  decrees,  and  shall  state  the  facts 
and  conclusions  of  law  separately.  And  in  finding  the  facts, 
as  before  provided,  said  court  may,  upon  the  consent  of  tlie 
parties  who  shall  have  appeared  and  shall  have  put  any  mat- 
ter of  fact  in  issue,  and  subject  to  such  general  rules  in  the 
premises  as  shall  be  made  and  provided  from  time  to  •time, 
impanel  a  jury  of  not  less  than  five  nor  more  than  twelve 
persons  to  whom  shall  be  submitted  the  issue  of  fact  in  such 
cause,  under  the  direction  of  the  court,  as  in  cases  at  common 
law.  And  the  finding  of  such  jury,  unless  set  aside  for  lawful 
cause,  shall  be  entered  of  record,  and  stand  as  the  finding  of 
the  court,  upon  which  judgment  shall  be  entered  according  to 
law.  The  review  of  the  judgment  and  decrees  entered  upon 
such  findings  by  the  Supreme  Court,  upon  appeal,  shall  be 
limited  to  a  determination  6f  the  questions  of  law  arising 
upon  the  record,  and  to  such  rulings  of  the  circuit  court,  ex- 
cepted to  at  the  time,  as  may  be  preserved  by  a  bill  of  excep- 
tions prepared  as  in  actions  at  law. 

Sec.  2.    Jury  trial  of  issues  of  fact  in  patent  cases. 

— ^That  said  courts,  when  sitting  in  equity  for  the  trial  of  pat- 
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ent  causes,  may  impanel  a  jury  of  not  less  that  five  and  not 
more  than  twelve  persons,  subject  to  sucb  general  rules  in  the 
prcmiBcs  as  may,  from  time  to  time,  be  made  by  the  Supreme 
Court,  and  submit  to  them  such  questions  of  fact  arising  in 
such  cause  as  such  circuit  court  shall  deem  expedient,  and  the 
verdict  of  such  jury  shall  be  treated  and  proceeded  upon  in 
the  same  manner  and  with  the  same  oifect  as  in  case3  of  issues 
sent  from  chancery  to  a  court  of  law  and  returned  with  such 
findings. 

Sec.  3.    Jurisdiction  on  appeal,  amount  in  dispute. 

— ^That  whenever,  by  the  laws  now  in  force,  it  is  required  that 
the  matter  in  dispute  shall  exceed  the  sum  or  value  of  two 
thousand  dollars,  exclusive  of  costs,  in  order  that  the  judg- 
ment and  decrees  of  the  circuit  courts  of  the  United  States 
may  be  re-examined  in  tlie  Supreme  Court,  such  judgments 
and  decrees  hereafter  rendered  shall  not  be  re-examined  in  the 
Supreme  Court  unless  the  matter  in  dispute  shall  exceed  the 
sum  or  value  of  five  thousand  dollars,  exclusive  of  costs. 

Sec.  4.  When  act  took  effect.— That  this  act  shall  take 
effect  on  the  first  day  of  May,  eighteen  hundred  and  seventy- 
five. 

Approved,  February  16, 18Z6. 
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OHAPTEE   XII 


PROVISIONS  COMMON  TO  MORE  THAN  ONE 

COURT  OR  JUDGE. 


See. 

711.  Exclusive  lunsdiction  of  courts 

of  United  States. 

712.  Oath  of  United  States  judges. 

713.  Judges  prohibited  from  practic- 

ing law. 

714.  Judges    resigning  entitled,  in 

certain  cases,  to  salaiy  for  life. 

715.  Criers  of  the  courts.   Attendants 

on  juries. 

716.  Power  to  issue  writs. 

717.  Writs  of  ne  exeat, 

718.  Temporary  restraining  power. 

719.  Ipjuctions. 

720.  Ioi,iunction  to  stay  proceedings 

in  State  courts. 

721 .  Laws  of  the  States,  rules  of  decis- 

ion. 

722.  Proceedings,  civil  and  criminal, 

in  vindication  of  civil  rights. 

723.  When  suits  in  equity  may  be 

maintained. 

724.  Power  to  order  production  of 

books  and  writings  in  actions 
at  law. 

725.  Power  to  impose  oaths  and  pun- 

ish contempts. 

726.  New  trials. 

727.  Power  to  bold  to  security  for  the 

peace  and  ^ood  behavior. 

728.  Power  to  enforce  awards  of  for- 

eign consuls,  etc.,  in  certain 
cases. 

729.  Offenses  punishable  with  death, 

where  tried. 

730.  Offenses  on  the  high  seas,  etc., 

where  triable. 

731.  Offenses  begun  in  one  district 

and  completed  in  another. 

732.  Suits  for  pecuniary  penalties  and 

forfeitures,  where  to  be  brought. 


See.' 

733.  Suits  for  internal  revenue  taxes, 

where  to  be  brought. 

734.  Seizures,  where  cognizable. 

735.  Captures     of      insurrectionary 

propetry,  where  cognizable. 

736.  Proceedings  to    enjoin   Ck)mp- 

troller  of  the  Currency. 

737.  When  a  part  of  several  defend- 

ants cannot  be  served. 

738.  Suits  in  equity  against  absent 

defendants,  to  subject  proi>crty 
in  the  district. 

739.  Sui  ts  against  inhabitants  of  Uni- 

ted States  to  be  brought  where 
they  reside  or  are  found. 

740.  Suits  not  of  a  local  nature  in 

States  containing  several  dis- 
tricts. 

741.  Suits  of  a  local  nature  in  States 

containing  several  districts. 

742.  When  lancT lies  in  different  dis- 

tricts of  same  State. 

743.  In  Indiana;  where  actions  may 

be  commenced. 

744.  Iowa;    where  suits  are  to  be 

brought. 

745.  Kentucky;  where  suits  to  be  re- 

turned and  tried. 

746.  Causes  in  progress  of  trial  not 

discontinued  by  arrival  of  new 
term. 

747.  Parties  may  manage  their  causes 

personally  or  by  counsel. 

748.  Certain    officers    forbidden    to 

practice  as  attorneys,  eto. 

749.  Penalty  for  yiolaiing  preceding 

section. 

750.  Final  record,  how  made  in  equity 

and  admiralty  causts. 
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Sec.  711.    Exclusive  jurisdiction  of  courts  of  United 

States. — The  jurisdiction  vested  in  the  courts  of  the  United 
States  in  the  cases  and  proceedings  hereinafter  mentioned, 
shall  be  exclusive  of  the  courts  of  the  several  States: 

Crimes. — First.  Of  all  crimes  and  offenses  cognizable 
tinder  the  authority  of  the  United  States. 

24  Sept.,  1789,  c.  20,  ss.  9, 11,  v.  1,  pp.  76,  78. 

See  §  563,'  Sub.  1,  and  notes;  also,  §  539,  Sub.  20,  and  notes. 

No  common  law  jurisdiction.— The  courts  of  the  United  States 
have  no  jurisdiction  over  crimes  except  such  as  is  conferred  upon  them  by 
acts  of  congrress.  They  have  no  common  law  jurisdiction  strictly  speaking. 
Ex  patie  Bollman,  4  Cr.,  75;  United  States  v,  Hudson,  7  Id.,  32;  United 
States  V.  Coolidge,  1  Wh.,  415;  United  States  v.  Wilson,  3  Blatch.,  435$ 
United  Staffs  v.  Lancaster,  2  McLean,  431;  United  States  r.  Irwin,  6  Id., 
178;  United  States  v.  Worrell,  2  DaU.,  884;  United  States  v.  Reese,  4  Saw., 
629. 

Offenders  may  be  amenable  to  the  State  and  the  United 
States. — Every  citizen  of  the  United  States  is  also  a  citizen  of  a  State  or 
Territory,  and  he  is  liable  to  punishment  for  an  infraction  of  the  laws  of 
either;  and  the  same  act  may  be  an  offense  or  transgnression  of  the  laws  of 
both.  Thus,  an  assault  upon  a  marshal  and  hindering  him  in  the  execution 
of  process,  is  an  offense  against  the  laws  of  the  United  States,  as  well  as 
of  the  State,  and  either  or  both  governments  may  punish  such  offender;  and 
he  could  not  plead  the  conviction  and  punishment  by  the  other.  Moore  v. 
Illinois,  14  How.,  13.  So  a  person  may  be  punished  under  a  law  of  a  State 
for  passing  counterfeit  coin,  although  the  same  offense  is  punishable  under 
an  act  of  congress;  and  a  conviction  and  punishment  under  the  State  law  is 
no  bar  to  a  prosecution  under  the  act  of  congress.  Fox  v.  Ohio,  5  How., 
410;  Prigg  v.  Pennsylvania,  16  Pet.,  540;  City  of  New  York  v.  Miln,  11  Id., 
142;  Barron  v.  Baltimore,  7  Pet.,  243;  Huston  v,  Moore,  5  Wh.,  31; 
White  p.  Commonwealth,  4  Bin.,  418. 

Where  jurisdiotion  is  limited  to  the  high  seas.—Federal  courts 
have  jurisdiction  to  tiy  for  murder  committed  **  upon  the  high  seas  or  in  any 
river,  haven,  basin  or  bay,  out  of  the  jurisdiction  of  any  particular  State. '^ 
But  they  have  no  jurisdiction  to  tiy  for  murder  committed  on  board  a  vessel 
of  the  United  States  in  Boston  harbor.  United  States  v.  Bevans,  8  Wh., 
336;  United  States  v.  Pirates,  5  Id.,  184;  Same  v.  Wiltberger,  Id.,  76. 

To  give  the  court  jurisdiction  of  an  indictment  for  murder  both  the  stroke 
and  the  consequent  death  must  happen  on  the  high  seas  under  the 'act  of 
1790;  and  the  courts  will  abstain  from  the  exercise  of  jurisdiction  whenever 
they  have  doubt  of  their  authority  to  use  it. 

They  have  jurisdiction  in  cases  of  murder  committed  on  high  seas  by  a 
foreigner  upon  a  vessel  belonging  to  the  United  States  upon  a  foreigner 
being  oif  board  a  foreign  vessel.    United  States  v.  Pirates,  5  Wh.,  184. 
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See,  as  to  what  ore  hi«rli  seas,  Id.  See,  also,  United  Suites  v,  Klintockt 
Id.,  144. 

Adoptdon  of  the  statutes  of  a  State.— The  act  of  congress  adopts 
only  laws  of  the  States  in  force  at  the  time  when  the  act  (1825)  was  passed. 
It  does  not  authorize  a  court  of  the  United  States  to  inflict  punishment 
under  a  State  statute  subsequently  passed.  United  States  v,  Paul,  6  Pet., 
141.  But  see,  as  to  subsequent  acts,  United  States  v.  Eolliday,  3  Wall., 
407;  United  States  v,  Ragsdale,  1  Hemp.,  497. 

Penalties  and  forfeitures.— ^S'^^^wi.  Of  all  suits  for 
penalties  and  forfeitures  incurred  under  the  laws  of  tlie  United 
States. 

24  Sept.,  1789,  c.  20,  s.  9,  v.  1,  p.  76. 

Instanoe  of  a  State  law  not  repugnant  to  the  Constitution 
and  laws  of  the  United  States.— In  Houston  v.  Moore,  5  Wh.,  1,  it 
was  held  that  an  act  of  the  State  of  Pennsylvania,  providing  among  other 
things,  that  officers  and  privates  of  the  militia  of  the  State  neglecting  or 
refusing  to  serve  when  called  into  active  service,  etc.,  shall  be  liable  to 
penalties  defined  in  the  act  of  congress  of  1785,  or  to  any  penalty  that  may 
have  been  prescribed  since  the  date  of  that  act,  or  that  may  thereafter  be 
prescribed  by  any  law  of  the  United  States,  and  also  providing  for  the  trial 
of  delinquents  by  a  State  court  martial,  and  that  a  list  of  such  delinquents 
be  iumished  to  certain  United  States  officers,  was  not  repugnant  to  the 
Constitution  and  laws  of  the  United  States.    Houston  r.  Moore,  5  Wh.,  1. 

May  convict  when  the  grand  jury  is  in  session.— A  circuit  court 
has  authority  to  commit  a  person  charged  with  an  offense  against  the 
United  States,  although  the  grand  juiy  ia  in  session  before  whom  a  bill  may 
be  presented.    1  Burr's  Trial,  79. 

See  §  563,  Sub.  3,  and  notes.  See,  also,  Martin  v.  Hunter^  1  Wh.,  329; 
Huston  f .  Moore,  5  Id.,  24;  Prigg  v.  Commonwealth  of  Pennsylvania,  16 
Pet,  540. 

Admiralty. — Third,  Of  all  civil  causes  of  admiralty  and 
maritime  jurisdiction;  saving  to  suitors,  in  all  cases,  the  right 
of  a  common  law  remedy,  where  the  common  law  is  com- 
petent to  give  it. 

24  Sept.,  1789,  c.  20,  s.  9,  r.  1,  p.  76.  * 

See  §  563,  Sub.  8,  and  other  notes. 

Seiznres. — Fourth.    Of  all  seizures  under  the  laws  of  the 

United  States  on  land  or  on  waters  not  within  admiralty  and 

maritime  jurisdiction. 

24  Sept.,  1789,  c.  20,  s.  9,  v.  1,  p.  76;  13  July,  1866,  c.'l84,  s.  9,  v,  14,  p. 
Ill;  3  Mar.,  1867,  c.  169,  s.  25,  y.  15,  p.  483;  6  Aug.,  1861,  c.  60,  s.  2,  v. 
12,  p.  319. 
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See  §  563,  Sub.  8,  and  notes.    See,  also,  Slocum  v.  Mayherryy  2  WB.,  1; 
Gelston  r.  UoyU  3  Id.,  246. 

Patent  and  copy-right  cases.— i^ififA.    Of  all  cases  aris- 

ing  under  the  patent-right  or  copyright  laws  of  the  United 

States. 

8  July,  1870,  c.  230,  ss.  55, 56,  58, 106,  v.  16,. pp.  206,  207,  215. 
See  §  639,  Sub.  9,  and  notes. 

Bankruptcy. — Sixth.    Of  all  matters  and  proceedings  in 

bankruptcy. 

2  Mar.,  1867,  c.  176,  s.  1,  v.  14,  p.  517. 
See  §  563,  Sub.  18,  and  notes. 

States. — Seventh.  Of  all  controversies  of  a  civil  nature, 
where  a  State  is  a  party,  except  between  a  State  and  its  citi- 
zens, or  between  a  State  and  citizens  of  other  States,  or  aliens. 

24  Sept.,  1789,  c.  20,  s.  13,  ▼.  1,  p.  80. 
See  §  687,  and  notes. 

Foreign  ministers  and  their  servants  and  consuls.— 

[EigJU,     Of  all  suits  or  proceedings  dgahist  embassadors^  or 

other  yuhlic  ministers^  or  their  domestics^  or  domestic  servants^ 

or  against  consuls  or  vice-consuls^* 

But  §  687,  of  the  Revised  Statutes,  in  reference  to  the  original  jurisdic- 
tion'of  the  Supreme  Court,  provides  as  follows:  **And  it  sball  have,  ezclu* 
sively,  all  such  jurisdiction  of  suits  or  proceedings  against  embassadors  or 
other  public  ministers,  or  their  domestics  or  domestic  servants,  as  a  court 
of  law  can  have  consistently  with  the  law  of  nations;  and  original,  but 
not  exclusive,  jurisdiction  of  all  suits  brought  by  embassadors  or  other  pub* 
lie  ministers,  or  in  which  a  consul  or  vice-consul  is  a  party.'* 

Sec.  712.  Oath  of  United  States  jndges.— The  justices 
of  the  Supreme  Court,  the  circuit  judges,  and  the  district 
judges  liereafter  appointed,  shall  take  the  following  oath  before 
they  proceed  to  perform  the  duties  of  their  respective  oflBces: 

"  I, ,  do  solemnly  swear  (or  afSrm)  that  I  will 

administer  justice  without  respect  to  persons,  and  do  equal 
riglit  to  the  poor  and  to  the  rich,  and  that  I  will  faithfully  and 
impartially  discharge  and  perform  all  the  duties  incumbent  on 
me  as ,  according  to  the  best  of  my  abilities  and  under- 

•Repealed  by  act  of  February  18, 1876,  p.  318. 
16 
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standing,  agreeably  to  the  Constitution  and  laws  of  tlie  United 
States:  So  help  me  God." 
24  Sept.,  1789,  c.  20,  s.  8,  v.  1,  p.  76. 

Sec.  713.    Judges  prohibited  from  practicing  law,— 

It  shall  not  be  lawful  for  any  judge  appointed  under  the 
authority  of,  the  tinited  States  to  exercise  the  profession  or 
employment  of  counsel  or  attorney,  or  to  be  engaged  in  the 
practice  of  the  law.  And  any  person  offending  against  the 
prohibition  of  this  section  shall  be  deemed  guilty  of  a  high 
misdemeanor. 
18  Dec.,  1812,  c.  5,  v.  2,  p.  788. 

Sec.  714.  Judges  resigning  entitled,  in  certain  cases, 

to  salary  for  life. — When  any  judge  of  any  court  of  the 
United  States  resigns  his  office,  after  having  held  his  commis- 
sion as  such  at  least  ten  years,  and  having  attained  the  age  of 
seventy  years,'  he  shall,  during  the  residue  of  his  natural 
life,  receive  the  same  salary  which  was  by  law  payable  to  him 
at  the  time  of  his  resignation. 

10  April,  1869,  c.  22,  s.  5,  v.  16,  p.  45;  2  June,  1876,  c,  119,  p,  19,  p.  57. 

Sec.  715.    Criers  of  the  courts— attendants  on  juries. 

— The  circuit  and  district  courts  may  appoint  criers  for  their 
courts,  to  be  allowed  the  sum  of  two  dollars  per  day ;  and  the 
marshals  may  appoint  such  a  number  of  persons,  not  exceed- 
ing five,  as  the  judges  of  their  respective  courts  may  deter- 
mine, to  attend  upon  the  grand  and  other  juries,  and  for  other 
necessary  purposes,  who  shall  be  allowed  for  their  services  the 
sum  of  two  doUars-per  day,  to  be  paid  by  and  included  in  the 
accounts  of  the  marshal,  out  of  any  money  of  the  United 
States  in  his  hands.  Such  compensation  shall  be  paid  only  for 
actual  attendance,  and,  when  both  courts  are  in  session  at  the 
same  time,  only  for  attendance  on  one  court. 

26  Feb.,  1853,  c.  80,  s.  1,  v.  10,  p.  165;  2  Mar.,  1867,  c.  156,  s.  2,  v.  14, 
p.  433. 

Sec.  716.    Power  to  issue  writs.— The  Supreme  Court 
and  the  circuit  and  district  courts  shall  have  power  to  issue 
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writs  of  scire  facias.    They  shall  also  have  power  to  issue  all 

writs  not  specifically  provided  for  by  statute,  v^hicli  may  be 

necessary  for  the  exercise  of  their  respective  jurisdictions,  and 

agreeable  to  the  usages  and  principles  of  law. 

24  Sept.,  1789,  c.  20,  b.  14,  v.  1,  p.  81;  2  Mar.,  1793,  c.  22,  s.  5,  v.  1, 
p.  334. 

As  to  writs  of  prohibition  and  mandamuSy  see  ante  §  6S8,  and  notes.  As 
to  writs  of  error,  see  antey  §  691  and  notes,  and  §  699  and  notes,  and  §  709 
and  notes.  As  to  writs  of  ne  exeat^  see  post,  §  717  and.notes.  As  to  injunc- 
tion, see  post,  §  719  and  notes;  and  anie^  Sec.  1,  of  act  of  1875,  and  notes. 

Writs  of  scire  fByaiBB.Scire  facias  is  a  judicial  writ  to  enforce  the 
execution  of  some  matter  of  record  on  which  it  is  usually  founded;  but, 
though  a  judicial  writ,  or  a  writ  of  execution,  it  is  so  far  an  original  process 
that  the  defendant  zpay  plead  to  it.  Where  it  discloses  the  facts  on  which 
it  is  founded,  and  requires  an  answer  from  the  defendant,  it  is  in  the  nature 
of  a  declaration  and  the  plea  is  properly  to  the  writ.  Winder  v,  Culdtcell, 
14  How.,  484;  Bently  v,  Sevier y  Hemp.,  250. 

By  the  act  of  February  21,  1873,  process  in  the  nature  of  scire  facias , 
founded  on  the  record  to  be  made  of  the  preliminary  proceedings,  was  pre- 
scribed as  the  mode  for  repealing  letters  patent.  Under  that  act  it  was 
held,  that  the  process  to  be  awarded  was  in  the  nature  of  a  scire  facias  at 
common  law,  to  the  patentee  to  show  cause  why  the  patent  should  not  be 
repealed  with  costs  of  suit.  Upon  the  return  of  the  process  duly  served,  the 
cause  should  be  stayed,  upon  the  filing  of  pleadings  by  the  parties.  Ex  parte 
Woody  9  Wh.,  603.  ^ 

If  an  original  judgment  be  reversed,  a  judgment  upon  scire  facias  to 
revive  it  cannot  be  supported.    Mills  v.  Connor,  1  Blac^.,  7. 

It  is  not  necessary  to  make  the  executors  or  administrators  of  the  deceased 
defendants  parties  to  a  scire  facias.    Walden  9.  Craig,  14  Pet.,  147. 

Scire  facias  does  not  lie  to  foreclose  a  mortgage  not  duly  acknowledged 
and  recorded,  under  the  statute  of  Illinois,  which  provides  that  "if  default 
be  made  in  the  payment  of  any  sum  of  money  secured  by  mortgage  on  lands 
and  tenements,  duly  executed  and  recorded,  *  *  *  it  shall  be  lawful  for 
the  mortgagee,  *  *  *  to  sue  out  a  scire  facias  from  the  office  of  the 
clerk  of  the  circuit  court,"  etc.    KenoshOy  etCy  R,  Co,  v,  Sperrify  S  Biss., 

\J,    \J.y     oUv* 

Jurisdiction  subsequent  to  judgment— scire  fkoias.— The  court 

has  jurisdiction  of  all  proceedings  consequent  upon  the  judgment  to  obtain 
satisfaction  thereof,  and  where  a  bond  for  the  gaol-liberties  was  taken  and 
duly  reltumed  and  enrolled,  under  the  statutes  of  Massachusetts,  it  was  held 
that  the  court  had  jurisdiction  of  a  petition  in  the  nature  of  a  scire  faciasy 
upon  such  bond.  Campbell  v,  Hadleyy  1  Sprague,  470;  Wyman  v.  South- 
ardy  10  Wh.,  1;  Beers  v,  HaughtOHy  9  Pet.,  829. 

If  the  judgment  has  been  recovered  against  two  or  more  defendants,  the 
proceeding  to  revive  it  by  scire  facias  must  be  against  all  jointly,  unless  one 
or  more  be  dead.    Grenell  v,  Sharpy  4  Wh.,  344. 
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MandamuB.— {See  ante,  Sec.  688  and  notes.]  The  courts  of  the  United 
States  have  no  power  to  is^sue  writs  of  mandamus  to  State  courts  by  way  of 
original  proceedings,  and  where  such  writ  is  neither  necessary  nor  auxiliary 
to  any  jurisdiction  which  the  court  has,  and,  especially,  where  such  writ  is 
issued  from  a  circuit  court,  to  compel  the  county  to  levy  a  tax  to  pay  bonds 
'held  by  the  plaintiff,  but  on  which  no  judgment  had  been  obtained  or  suit 
brought,  it  was  held  that  the  writ  was  wrongfully  granted.  Bath  County  v. 
Amy,  13  Wall.,  244;  Mclntire  v.  Wood,  7  Cr.,  504;  McClung  v.SilUman,  6 
Wh.,  601;  Kendall  V,  United  States,  12  Pet.,  584;  The  Secretary  v,  Mc 
Garrahan,  9  Wall.,  311;  Graham  v.  Norton,  15  Wall.,  427;  Riggs  v.  John* 
son  County,  6  Wall.,  186;  Marbury  v.  Madison,  1  Cr.,  137.  It  cannot  per- 
form the  functions  of  a  writ  of  error.  Commissioner  of  Patents  v.  Whitely, 
4  Wall.,  522;  See,  also.  Ex  parte  DeGroot,  6  Wall„  497;  Decatur  r.  Pauld- 
ing, 14  Pet.,  497;  United  States  v.  Guthrie,  17  How.,  284.  Mandamus 
against  an  officer  of  the  goyemment  abates  by  his  death  or  retirement  from 
office;  and  his  successor  cannot  be  brought  in  by  way  of  amendment  or  on 
an  order  for  substitution.     United  States  v,  Boutwell,  17  Wall.,  604. 

State  and  federal  courts.— After  the  return  of  an  execution  issued 
on  a  judgment  of  a  circuit  court  against  a  county,  unsatisfied,  said  judgment 
being  for  interest  on  railroad  bonds,  issued  under  a  state  statute  in  force 
prior  to  the  issue  of  the  bonds,  and  which  made  it  obligatory  upon  the  county 
to  levy  a  tax  to  pay  the  bonds,  it  was  held  that  a  mandamus  from  the  cir- 
cuit court  would  lie  against  the  proper  county  officers  to  levy  a  tax,  even 
though  prior  to  the  application  for  a  mandamus,  a  State  court  has  perpet* 
ually  enjoined  the  making  of  such  levy.  The  mandumus  was  regarded  as 
necessaiy  to  the  jurisdiction  of  the  circuit  court  to  enforce  its  judgment  and 
the  State  court  not  in  pri^  pos.ses8ion  of  the  case.  RIggs  v,  Johnson  Co.,  6 
Wall.,  166.  See,  also,  in  reference  to  conflict  of  jurisdiction,  forms  of  process 
and  modes  of  practice.  Id.;  Kentucky  v.  Dennison,  24  How.,  97;  Taylor  v. 
Carryl,  20  How.,  595;  Hagan  v,  Lucas,  10  Pet.,  400;  Freeman  v.  Howe,  24 
How.,  455;  Buck  v,  Colbath,  3  Wall.,  341.  Knox  County  v,  Aspenwall,  24 
How.,  388. 

All  common  law  forms  of  writs  and  other  process  preserved 
—changes. — The  act  of  1792,  permanently  continued  in  use  forms  of  writs, 
and  other  process,  and  the  modes  of  proceeding  at  common  law,  but  they 
were  subject  to  such  changes  and  additions  as  the  the  courts  of  the  United 
States,  respectively,  should  deem  it  expedient  to  make,  or  to  such  reg- 
ulations as  the  Supreme  Court  should  think  proper,  by  rule  from  time  to 
time  to  prescribed,  to  any  circuit  or  district  court.  Beers  v.  Haughton,  9 
Pet.,  359;  Wyman  v.  Southard,  10  Wh.,  1;  Banks  v.Halstead,  10  Id.,  51; 
United  States  v.  Knight,  3 Sam.,  372.   See,  also, post,  §  § 917, 918,  and  notes. 

Certiorari. — A  certiorari  for  diminution  of  record  will  be  allowed  under 
special  circumstances,  although  the  motion  therefor  be  not  made  at  the  first 
term  of  the  entry  of  the  cause.  Stearns  v.  United  States,  4  Wall.,  1.  And 
even  at  the  third  term,  if  the  delay  be  accounted  for,  but  the  hearing  will 
not  be  postponed  on  that  account.  Clark  v.  Hackett,  1  Black,  77.  And 
where  there  appears  to  be  an  omission  in  the  record  of  an  important  paper 
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which  may  be  neceasaiy  for  a  correct  decision  of  the  case  of  the  defendant  in 
error,  who  has  no  counsel  in  court,  the  court  will  of  its  own  motion,  order 
the  case  to  be  continued  and  a  certiorari  to  be  issued  to  bring  up  the  missing 
paper.  Morgan  v.  Curtenins,  19  How.,  8.  See.  also.  United  States  v,  Ad- 
ams, 9  Wall.,  eai ;  Hodges  v.  Vaughan,  19  Id.,  12;  The  Rio  Grande,  Id.,  178. 

When  certiorari  is  not  the  proper  remedy. ^-Certiorari  is  used 
to  bring  up  a  record  and  documents  which  have  not  been  certified  or  sent  up 
to  the  court  of  error,  but  it  is  not  the  proper  remedy  where  it  is  desired  to 
have  the  court  below  supply  certain  supposed  defects  in  its  conclusions  dedu- 
cible  from  the  evidence.  The  proper  method  of  obtaining  such  a  finding  is 
an  order  of  the  court  requiring  it  to  make  return  of  the  existence  or  non-ex- 
istence of  such  facts.     United  States  v,  Adams,  9  Wall.,  661. 

If  the  defect  consists  in  an  omission  of  the  clerk  to  append  a  certificate 
that  the  record  is  full  and  complete,  a  certiorari  is  not  the  proper  remedy 
for  the  plaintiff  in  error,  but  he  should  ask  leave  to  withdraw  the  transcript 
to  enable  him  to  obtain  the  proper  certificate  from  the  clerk  below.  Hodges 
V.  Vanghan,  19  Wall.,  12.    See,  post,  general  rule  14  and  notes. 

Injunctions  may  operate  as  a  mandatory  process.— The  courts 
will  in  a  proper  case  grant  a  preliminary  injunction  to  restrain  or  j^revent 
action  or  even  which  operates  to  compel  some  action  as  a  mandatory  process. 
The  Cole  Silver  Mining  Co.  v.  The  Virginia,  etc,,  Co.,  1  Saw.,  685. 

Taxes— ipjnnotions  to  restrain  coUeotion  of.— As  a  rule  courts 
will  not  restrain  the  collection  of  taxes;  but,  if  the  enfor|pment  of  them 
would  produce  irreparable  iig'ury,  or  throw  a  cloud  upon  the  title  to  real 
estate  of  the  complainant,  or  its  levy  was  in  violation  of  the  Constitution 
and  thero  is  no  adequate  remedy  at  law,  a  writ  of  injunction  will  be  allowed. 
Dawsv.  City  of  Chicago,  11  Wall.,  108;  Foot  v.  Linek,  6  McLean,  616; 
First  National  Bank  v.  Douglas  County,  3  Dill.,  298;  Parmley  v.  St.  Louis, 
etc.,  R.  Co.,  3  Id.,  25. 

Judgments— injunctions  to  restrain. — ^A  writ  will  issue  to  restrain 
a  party  irom  availing  himself  of  a  judgment  which  it  would  be  clearly  against 
conscience  to  execute,  as  where  it  was  obtained  through  fraud  and  without 
any  fault  or  negligence  of  the  complainant  or  his  agents.  Marine  Ins.  Co. 
V.  Hodgson,  7  Cr.,  836 ;  Truly  v.  Wanzer,  5  How.,  142;  Railroad  Co.  v.  Neal, 
1  Wood.,  353;  Hendriekson  v.  Hinckley,  17  How.,  445;  Ocean  Ins.  Co.  v. 
Field,  2  Story,  59. 

Proceedings  in  foreign  coiurts.— The  federal  courts  have  power  to 
exgoin  parties  in  a  suit  before  it  from  bringing  an  action  against  the  adveres 
party  upon  the  same  subject-matter  in  a  foreign  court.  Briggs  v.  French,  1 
Sum.,  CO.,  504;  Massie  v.  Watts,  6  Cr.,  158.  See,  as  to  restraint  of  pro- 
ceedings at  law  generally,  Marine  Ins.  Co.  v.  Hodgson,  7  Cr.,  332;  Parker 
V.  Judges,  12  Wh.,  561;  Fisk  v.  Union  Pacific  R.  Co.,  10  Blatch!,  518. 

But  there  is  an  exception,  long  recognized  in  this  country,  that  the  State 
eourts  cannot  enjoin  proceedings  in  the  federal  courts,  nor  the  latter  in  the 
former  courts.  United  States  v.  Keokuk,  6  Wall.,  514;  Riggs  v.  Johnson 
Coiin^y,  6  Id.,  166;  McKimv.  Voorhees,  7  Or.,  281;  Diggs  v.  Walcott,  4 
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Id.,  179;  United  States  v,  Peters,  5  Id.,  136;  Bot/le  v,  Zaehane,  6  Id.,  658; 
Duncan  v.  Darst,  1  How.,  306;  Peck  v.  Jenness,  7  Id.,  625.  Nor  can  one  of 
a  number  of  joint  tenants  in  a  patent  ex^'oin  another.  Clum  v,  Burver^ 
2  Curt.,  C.  C,  506. 

In  case  of  patents— when  injunctions  will  be  granted.— The 
federal  courts  will,  in  order  to  protect  the  rights  of  patentees,  and  restrain 
infrin^rments  upon  patents,  grant  writs  of  iiguction.  Temporary  or  prelim- 
inary injunctions  in  such  cases  are  usually  granted  with  much  caution,  and 
there  is  much  latitude  for  discretion.  Weston  v.  White,  13  Blatch.,  447; 
Incin  V.  Dean,  4  Fish.  Pat.  Car.,  359;  Ely  v.  Monson,  Id.,  64;  Nicholson 
Pavement  Co.  v.  City  of  Elizabeth,  Id.,  189. 

Not  granted  unless  the  right  of  patentee  is  clear.— A  i)relimi- 
nary  injunction  should  not  be  granted,  unless  the  right  of  the  patentee  is  an 
established  or  admitted  one,  and  the  alleged  invasion  of  the  right  is  proved 
beyond  a  reasonable  doubt.  Id. ;  Florence  Sewing  Machine  Co.  v.  Singer 
Manufacturing  Co.,  4  Fish.  Pat.  Cas.,  329;  Asbestos  Felting  Co.  v.  United 
States,  etc.  Co.,  13  Blatch.,  C.  C,  453;  Morris  v.  Lowell,  3  Fish.  Pat.  Cas., 
67;  Sullivan  v.  Redfield,  1  Paine,  441;  Thomas  v.  Weeks,  2  Id.,  92.  On  a 
final  hearing  an  accounting  was  decreed,  but  as  the  patent  in  dispute  was  a 
hose  coupling  and  it  was  necessary  for  the  daily  use  of  the  city  in  the  pre- 
ventation  of  fires,  an  injunction  was  withheld.  Bliss  v.  City  of  Brooklyn, 
Fish.  Pat.  Cas.,  596. 

If  the  injunction  woul'd  be  more  likely  to  produce  than  prevent,  irrepara- 
ble injury,  it  slnuld  not  be  allowed.    Day  v.  Candee,  3  Fish.  Pat.  Cas.,  9. 

Patent  established  in  prior  cases.— When  the  validity  of  the  pat- 
ent has  been  fully  established  in  prior  cases  the  court  will  seldom  hear  any 
evidence  on  the  application  for  an  ii^'unction,  except  on  the  question  of 
infringment;  and  this  especially  where  the  defendant  was  interested  in  the 
defense  of  the  prior  cases.  Robertson  v.  Hill,  6  Fish.  Pat.  Cas.,  465;  Potter 
V.  Holland,  4  Blatch.,  238;  Woodworth  v.  Edwards,  3  Woodb.  &  M.,  120. 
See,  also,  Weston  v.  White,  13  Blatch.,  447. 

So  long  as  there  is  room  for  doubt  whether  the  patent  is  valid,  the  court 
will  not  grant  a  provisional  injunction,  but  will  require  the  complainant  to 
establish  its  validity  in  an  action  at  law.  Washburn  v.  Gould,  f^  Story,  122; 
Sullivan  v.  Redfield,  1  Paine,  441;  Thomas  v.  Weeks,  2  Id.,  92;  Isaacs  v. 
Cooper,  4  Wash.,  259. 

Copyrights— icgunctions  to  restrain  infiringments  of.— The 
same  general  principles  applicable  in  case  of  patents  is  equally  so  to  copy- 
rights, 'and  the  federal  courts  have  exclusive  jurisdiction  of  ii^' unctions  in 
such  cases  to  protect  authors.  If  the  work  alleged  to  be  a  piracy  is  of  a 
character  to  render  the  original  less  valuable  by  superseding  its  'use  in  any 
degre^  the  right  of  the  author  is  infringed,  and  will  be  enjoined.  But  a  bona 
fide  abridgment  will  not  be  restrained  by  iig unction.  Story's  Executors  v. 
Holcomb,  4  McLean,  806. 

An  abridgement,  however,  must  not  be  a  mere  colorable  deviation,  intro- 
ducing no  considerable  new  matter.    Nor  can  such  abridgment  consist  of 
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extracts  of  essential  parts,  constituting  the  chief  value  of  the  original, 
or  it  will  be  restrainad  by  iiy unction.  Webb  v.  Powers,  2  Woodb.  &  M., 
514;  Folsom  v.  Marsh,  2  Story;  Gi-ay  t?.  Russellj  1  Id.,  11. 

Any  person  may  secure  a  copyright  of  a  translation  of  a  book  or  play,  and 
injunctions  will  issue  from  the  federal  courts  to  protect  the  authors -from 
piracies  or  the  presentation  of  the  plays.  Emerson  v.  Davies,  3  Story,  768; 
Shook  V,  Rankin,  6  Biss.,  477;  BourcicauU  r.  Hart,  13  Blatchf.,  47;  Banks 
».  McDiviU,  Id.,  163. 

Trade- marks— usjtmctioiis  to  restrain  use  of.— In  all  cases  whei-e 
the  right  to  the  exclusive  use  of  a  trade-mark  is  inrade'd,  the  essence  of  the 
wrong  consists  in  the  sale  of  the  goods  of  one  manufacturer  or  vendor  as 
those  of  another,  and  it  is  only  when  this  false  representation  is  directly  or 
indirectly  made  that  a  party  who  appeals  to  a  court  of  equity  can  have  relief 
by  injunction  or  otherwise.  Canal  Co.  v.  Clark,  13  Wall.,  311;  Osgood  v. 
Allen^  1  Holmes,  185.  And  a  party  cannot  enjoy  this  remedy  where  the 
only  rights  he  claims  is  the  exclusive  use  of  words,  letters,  figfures,  or  sym- 
bols, which  have  no  relation  to  the  origin  or  ownership  of  the  goods,  but  are 
only  meant  to  indicate  their  names  or  quality.  Others  have  an  equal  right 
to  these.    Id. 

An  imitation  which  wiil  constitute  an  infringment  need  not  be  an  exact 
jcopy,  but  if  it  has  a  substantial  simil^ity  calculated  to  deceive,  the  use  of  it 
may  be  enjoined.    HostetUr  v.  Vowinkle,  1  Dill.,  329. 

The  publication  or  nnwarranted  use  of  a  manuscript.— The 
unwarranted  use  of  a  manuscript  may  also  be  ei^oined.  Little  v.  Hall, 
18  How.,  170;  Bartle  v.  Crittenden,  4  McLean,  300;  5  Id..  32. 

A  partner  may  be  enjoined. — So  a  partner  may  be, restrained  by 
ii^'unction  from  doing  acts  inconsistent  with  the  duty  of  a  partner  or  in 
violation  of  the  partnership  agreement.  Marble  Company  v,  Ripley^  10 
Wall.,  339. 

The  president  cannot  be.— But  the  president  of  the  United  States 
cannot  be  restained  by  iivjunction  from  carrying  into  effect  an  act  of  x!ongress 
alleged  to  be  unconstitutional.  State  of  Mississippi  v,  Johnson,  4  'Wall., 
475. 

Fraud  must  be  specially  alleged.— Relief  by  injunction  will  net 
be  granted,  on  account  of  fraud,  unless  the  bill  therefor  alleges  specific  and 
definite  acts  of  fraud.  Patton  v,  Taylor,  7  How.,  132.  See,  also,  as  to 
notice  requisite,*  A^eM>  York  p.  Connecticut,  4  DalL,  1;  Perry  v.  Parker^ 
Woodb.  &  M.,  280;  proceeding  and  practice,  Boyle  v.  Zackarie,  6  Pet.,  658. 

As  to  executions.— See,  United  States  v,  HalsUad,  10  Wh.,  56;  12 
Blatch.,  503. 

Sec.  717.  Writs  of  ne  exeat. — Writs  of  ne  exeat  may  be 
granted  by  any  justice  of  the  Supreme  Court,  in  cases  wliere 
they  might  be  granted  by  the  Supreme  Court;  and  by  any» 
circuit  justice  or  circuit  judge,  in  cases  where  they  might  be 


248  FEDERMi  PEAOnCE. 

granted  by  the  circuit  court  of  which  he  is  a  judge.  But  no 
writ  of  ne  exeat  shall  be  granted  ixiless  a  suit  in  equity  is 
commenced,  and  satisfactory  proof  is  made  to  the  court  or 
judge  granting  the  same  that  the  defendant  designs  quickly 
to  depart  from  the  United  States. 

2  Mar.,  1793,  c.  22,  s.  5,  v.  1,  p.  334;  lO.April,  1869,  c.  22,  s.  2,  v.  16,  p. 44. 

District  judges  have  no  authority  to  issue.— The  district  jadges 
of  the  United  States  have  no  authority  to  issue  writs  ^f  ne  exeat,  Gemon 
V,  Bo€§aline,  2  Wash.  (C.  C),  130.  The  writ  will  not  issue  unless  the 
demand  be  an  equitable  debt  or  pecuniary  claim,  and  be  certain  or  capable 
of  being*  reduced  to  a  certainty;  and  a  general  unliquidated  demand,  or  one 
in  the  nature  of  a  claim  for  damages  which  cannot  be  regarded  as  a  debt 
until  the  decree  will  not  lay  the  foundation  for  the  writ.  It  must  be  a 
demand  arising  upon  contract,  express  or  implied,  and  sworn  to.  Id.; 
Graham  v.  Stucken,  4  Blatch.,  50. 

Sec.  718.  Temporary  restraining  orders.— Whenever 
notice  is  given  of  a  motion  for  an  injunction  out  of  a  circuit 
or  district  court,  the  court  or  judge  thereof  may,  if  there 
appears  to  be  danger  of  irreparable  injury  from  delay,  grant 
an  order  restraining  the  act  sought  to  be  enjoined  until  the 
decision  upon  the  motion;  and  such  order  may  be  granted 
with  or  without  security  in  the  discretion  of  the  court  or 
judge. 

1  June,  1872,  c.  255.  s.  7,  v.  17,  p.  197. 

*  Sec.  719.  ligunctions. — Writs  of  injunction  may  be 
granted  by  any  justide  of  the  Supreme  Court  in  cases  where 
they  might  be  granted  by  the  Supreme  Court;  and  by  any 
judge  of  a  circuit  court  in  cases  where  they  might  be  granted 
by  such  court.  But  no  justice  of  the  Supreme  Court  shall 
hear  or  allow  any  application  for  an  injunction  or  restraining 
order  in  any  cause  pending  in  the  circuit  to  which  he  is 
allotted,  elsewhere  than  within  such  circuit,  or  at  such  place 
outside  of  the  same  as  the  parties  may  stipulate  in  writing., 
except  when  it  cannot  be  heard  by  the  circuit  judge  of  the 
circuit  or  the  district  judge  of  tlie  district.  And  an  injunc- 
.tion  shall  not  be  issued  by  a  district  judge,  as  one  of  the 
judges  of  a  circuit  court,  in.  any  case  where  a  party  has  had  a 
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reasonable  time  to  apply  to  the  circuit  court  for  the  writ;  nor 
shall  any  injunction  so  issued  by  a  district  judge  continue 
longer  than  to  the  circuit  court  next  ensuing,  unless  so  ordered 
by  the  circuit  court. 

2  Mar.,  1793.  c.  22.  8.  5.  v.  1,  p.  334;  13  Feb.,  1807.  c.  13,  v.  2,  p.  418;  10 
April,  1869,  c.  22,  s.  1,  v.  16.  p.  44;  1  June.  1872,  c  255,  s.  7,  v.  17,  p.  197. 

Sec.  720.    Ii^  unction  to  stay  proceedings  in  State 

courts. — ^Tlwr-writ  of  injunction  shall  not  be  granted  by  any 
court  of  the  United  States  to  stay  proceedings  in  any  court  of 
a  State,  except  in  cases  where  such  injunction  may  be  author- 
ized' by  any  law  relating  to  proceedings  in  bankruptcy,  [gee  g 

8106] 

2  Mar.,  1793,  c.  22,  s.  5,  v.  1,  p.  334. 

Sec.  721.  Laws  of  the  several  States,  rules  of  decis- 
ion.— ^The  laws  of  the  several  States,  except  where  the  Consti- 
tution, treaties,  or  statutes  of  the  United  States  otherwise  re- 
quire or  provide,  shall  be  regarded  as  rules  of  decision  in  trials 
at  common  law,  in  the  courts  tf  the  United  States,  in  cases 
where  they  apply. 

24  Sept.,  1789,  c.  20,  8.  34,  ?.  1,  p.  92. 

When  they  follow  the  State  courts.— In  case  of  a  controversy  in  a 
State  as  to  which  of  two  opposing  govemmente  was  the  legitimate  one  the 
courts  of  the  United  States  will  adopt  and  follow  the  decision  of  the  "State 
courts.  So  they  will  generally  in  cases  which  concern  merely  the  Constitu- 
tion  and  laws  of  the  State.  Liuther  v.  Borden ^  7  How.,  1.  See,  also,  same 
principle.  Van  Rensselaer  v,  Kearney,  11  How.,  297;  Carroll  v,  Carroll,  16 
Id.,  275;  Commercial  Bank  v.  Buckingham,  5  Id.,  342;  Lefflngwell  v, 
Warren,  2  Black,  599,  where  it  was  held  that  the  Supreme  Court  of  the 
United  States  would  follow  the  latest  abjudication  of  the  highest  State 
court. 

Where  they  will  not  follow  State  courts.— Where  an  act  of  the 

legislature  of  a  State  created  a  corporation  with  the  power  to  build  a  bridge 
over  a  river  and  take  toll  from  persons  and  vehicles  crossing  the  bridge,  and 
further  provided  that  it  should  not  be  lawful  for  any  other  persons  to  erect, 
within  certain  distances,  and  for  ninety-years,  any  other  bridge,  etc.,  which 
bridge  was  duly  built,  and  the  legislature  of  the  same  State  afterward,  by 
an  act,  authorized  another  company  to  build  the  necessary  viaduct  for  a  rail-' 
road  track  over  said  river  and  within  the  limits  specified  as  aforesaid,  and  it 
was  proceeding  to  build  the  same,  and  thereupon  said  company  first  incor- 
porated^as  aforesaid,  filed  a  bill  in  a  State  court  for  an  iigunction  to  restrain 
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the  latter  from  building  the  viaduct  aforesaid,  on  the  ground  that  the  respec- 
tire  actn  were  contracts  with  the  respective  companies,  and  that  the  latter 
was  void  as  impairing  the  obligation  of  their  contract  with  the  State  and  a 
violation  of  the  Ck>a8titution,  and  the  State  court  decided  that  the  first  act 
was  within  the  provision  of  the  Constitution  protecting  contracts  from  viola- 
tion, but  that  the  erection  of  the  viaduct  was  no  violation  of  the  rights  of  the 
complainant,  which  was 'on  appeal  affirmed  by  the  highest  court  of  equity 
in  the  State,  and  thence  appealed  to  the  Supreme  Court  of  the  United 
States,  it  was  there  held  that,  under  these  facts,  the  validity  of  the  second 
act  was  drawn  in  question,  and  that  the  decision  being  in  favor  of  its 
validity  the  court  had  jurisdiction  to  revise  the  judgment  of  the  State  court. 
The  Bridge  Proprietors  r.  The  Hdbohen  Company,  1  Wall.,  116;  Crowell  v. 
Eandallj  10  Pet.,  S68;  Armstrong  v.  Treasurer,  16  Id.,  281;  Conway  v. 
Taylor,  1  Black,  603;  Leffingwell  v,  Warren,  2  Id.,  599.  But  see  Com- 
mercial Bank  v.  Buckingham,  5  How.,  317,  distinguished  from  tho  former 
as  both  statutes  were  admitted  to  be  valid. 

In  Jefferson  Bank  v.  Skelly,  1  Black,  436,  the  court  observes:  '*  Of  what 
use  would  the  appellate  power  of  this  court  be  to  the  litigant  who  feels  him- 
self aggrieved  by  some  particular  State  legislation,  if  this  court  could  not 
decide  independently  all  abjudication  by  the  Supreme  Court  of  a  State, 
whether  or  not  the  instrument  in  controversy  was  expressive  of  a  contract  and 
within  the  protection  of  the  Constitution  of  the  United  States,  and  that  its 
obligation  should  be  enforced  notwithstanding  a  contrary  conclusion  of  the 
Supreme  Court  of  a  State.'*  But  ^e,  Commercial  Bank  v.  Buckingham, 
supra,  where  it  was  decided  the  Supreme  Court  would  not  review  the 
decisions  of  a  State  court  on  the  pretense  that  its  judgment  has  impaired 
the  obligation  of  a  contract.  And  in  Aicardi  i?.  State,  19  Wall.,  635.  it  was 
held  that  whether  the  legislature  of  a  State  has  authority  to  pass  a  particu- 
lar law  under  the  Constitution  of  the  State,  what  the  true  interpretation  of 
the  statute  is,  and  what  acts  will  be  justified  under  the  statute,  are  matters 
exclusively  for  the  highest  State  court  to  determine. 

Limitation  of  the  statute  to  certain  cases.~The  provision  of  this 
section  does  not  apply  to  questions  of  a  general  nature,  nor  was  it  intended 
that  they  should  apply  to  questions  not  based  upon  a  local  statute  or  usage, 
nor  on  any  rule  of  law  affecting  title  to  lands,  nor  any  principle  which  had 
become  a  settled  rule  of  property.  The  decisions  of  the  State  courts  on  all 
questions  not  thus  affected,  are  npt  conclusive  authority,  although  they  are 
entitled  to  and  will  receive  respect  and  attention.  Boyce  v,  Tahb,  18  Wall., 
546;  Swift  v,  Tyson,  16  Pet.,  1;  Watson  i?.  Larpley,  18  How.,  520;  Dehnas 
r.  Insurance  Co.,  14  Wall.,  665;  Walker  v.  State  Harbor  Corns.,  17  Id., 648; 
Supervisors  v.  United  States,  18  Id.,  71. 

But  the  court  will  follow  the  decisions  of  the  State  courts  where  they  have 
settled  a  principle  of  law  establishing  a  rule  of  real  property,  and  the  same 
.  rule  will  apply  in  the  Supreme  Court  which  would  be  applied  by  th»  State 
tribunals.  Suydam  v.  Williamson,  24  How.,  427;  Jackson  v.  Cheio,  12 
Wh.,  162;  Beauregard  v.  New  Orleans,  18  Id.,  498;  Arguello  v.  United 
States,  18  Id.,  539;  Township,  etc.,  v.  Marcy,  91  U.  S.,  289.  And  on  a  bill 
filed  to  restrain  the  collection  of  municipal  taxes  upon  lands  within  tho 
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.  limits  of  a  city  the  federal  courts  are  bound  by  the  decisions  of  the  Supreme 
Court  of  the  State.    Oliver  v.  City  of  Omaha,  3  Dill.,  368. 

The  decisions  of  the  State  courts  change.— Where  the  decisions 
of  the  State  court  have  oscillated,  and  a  long  course  of  decisions  have  been 
interrupted  by  a  recent  decision,  especially  as  to  the  constitutional  power  of 
the  legislature  to  enact  a  law,  the  Supreme  Court  of  the  United  States  will 
follow  that  rule  which  rests  upon  the  plainest  principles  of  justice.  Gelpcke 
»,  Citff  of  Dubuque,  1  Wall.,  205. 

If  a  coptract  when  made  was  valid  by  the  laws  of  the  State  as  then  ex- 
pounded by  all  departments  of  the  goveiiiment  and  administered  in  her 
courts  of  justice,  its  validify  and  obligation  cannot  be  impaired  by  any  sub- 
sequent legislation  or  decisions  of  its  courts,  altering  the  construction  of  the 
law.    Ohio  Life  and  Trust  Co,  v.  Debolt,  16  How.,  432. 

Instance  where  the  federal  court  did  not  follow  the  State 
court. — ^The  clauses  in  the  Constitution  of  Missouri  which  require  priests  and 
clergymen  in  order  that  they  may  be  allowed  to  preach  and  t^h,  to  take  and 
subscribe  an  oath  that  they  have  not  committed  certain  designated  acts,  some 
of  which  were  at  the  time  offenses  with  penalties  attached,  and  some  of 
which  were  at  the  time  innocent  in  themselves,  constitute  a  bill  of  attainder 
within  the  meaning  of  the  Constitution  of  the  United  States,  prohibiting 
the  States  from  passing  bills  of  that  character,  and  where  a  person  was 
indicted  in  a  court  of  that  State  for  the  crime  of  preaching  and  teach- 
jig  as  a  priest  and  minister,  without  having  taken  the  oath,  and  sen- 
tenced to  pay  a  fine  of  five  hundred  dollars,  and  to  be  committed  until  the 
fine  and  costs  were  paid,  and  the  Supreme  Court  of  the  State  affirmed  the 
judgment,  on  a  writ  of  error  to  said  State  court  it  was  held  that  said  con- 
stitutional provision  was  in  violation  of  the  provision  of  the  federal  Constitu- 
tion prohibiting  ex  post  facto  laws,  and  said  judgment  was  reversed  and 
remanded,  with  directions  to  have  the  defendant  discharged.  Cummings  v. 
State  of  Missouri,  4  Wall.,  277;  Expa^*te  Garland,  Id.,  333. 

Contracts  impaired  by  statutes  or  Constitution.— On  error  to  a 
State  court  the  Supreme  Court  of  the  United  States  cannot  revise  a  decision 
founded  pn'ttie  ground  that  a  contract  is  void  on  general  principles  of  public 
policy  or  morality,  if  that  was  the  only  ground;  but  it  has  jurisdiction  where 
the  decision  is  based  upon  a  constitutional  or  legislative  enactment,  to 
inquire  whether  such  legislation  does  not  impair  the  obligation  of  the  con- 
tract, and  it  is  not  concluded  by  the  decision  of  a  State  court.  Delmar  v. 
Insurance  Co,,  14  Wall.,  661;  Hanauer  v.  Woodruffs  10  Id.,  482;  RaH  v. 
White,  13  Id..  650;  Stone  v.  Wisconsin,  U  U.  S.,  181;  Baily  v,  McGuire, 
22  Wall.,  215.  So  it  will  follow  the  State  decisions  relating  to  recording 
acts.    Townsend  v,  Todd,  91  U.  S.,  452. 

Decision  made  not  affected  by  a  change  of  ruling  by  the 
State  court. — And  where  the  circuit  court  adopted  tlie  construction  of  a 
State  statute  which  was  placed  upon  it  by  the  Supreme  Court  of  the  State, 
it  was  held  that  the  decision  was  correct  and  that  a  subsequent  and 
different  construction  of  the  same  statute  by  the  Supreme  Court  of  the 
State  would  not  authorize  the  Supreme  Court  of  the  United  States  to  reverse 
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the  judgement  of  the  circuit  coart  as  having  been  erroneously  given.  Mor^ 
gan  v.  Curtenious,  20  How.,  1;  Hall  v,  De.Cuir,  95  U.  S.,  485,  following 
the  State  courts,  althoagh  they  thereby  were  compelled  to  hold  the  statute 
u];iconstitutional  and  void;  Cass  Co.  v,  Johnson,  95  U.  S.,  360,  overruling 
Harshman  v.  Bates  County,  92  U.  S.,  569,  on  this  point;  Armort/  v.  Law- 
rence, 3  Cliff.,  523,  following  State  decisions  relating  to  statute  oi  limitations 
in  equity  case.    Chemung  Canal  Bank  v,  Lowrey,  93  U.  S.,  72. 

Decision  of  State  courts  relating  to  general  principles  not 
binding.— The  decisions  of  the  New  York  court  of  appeals  requiring 
holders  of  municipal  bonds  to  make  affirmative  proof  of  tiie  assent  of  tax- 
payers to  the  creation  of  the  bonds,  are  not  obligatory  upon  the  federal 
courts  in  similar  cases  arising  in  New  York,  for  the  reason  that  they  do  not 
rest  upon  the  constitution  of  statutes,  but  assert  general  principles  independ- 
ent of  statutes.  Venice  v,  Murdoch,  92  U.  S.,  494.  So  the  federal  courts 
are  not  bound  by  the  decisions  of  State  courts  upon  general  questions  of 
commercial  law.    Oatesv,  National  Bank,  100  U.  S.,  239. 

Seo.  722/  Proceedings,  civil  and  criminal  in  vindi- 
cation of  civil  rights. — The  jurisdiction  in  civil  and  crim- 
inal matters  conferred  on  the  district  and  circuit  courts  by 
the  provisions  of  this  Title,  and  of  Title  ''OrviL  Eights,"  and 
of  Title  "Crimes,'^  for  the  protection  of  all  persons  in  the 
United  States  in  their  civil  rights,  arid  for  their  vindication, 
shall  be  exercised  and  enforced  in  conformity  with  the  laws 
of  the  United  States,  so  far  as  such  laws  are  suitable  to  carry 
the  same  into  effect;  but  in  all  cases  where  they  are  not 
adapted  to  the  object,  or  are  deficient  in  the  provisions  necessary 
to  furnish  suitable  remedies  and  punish  offenses  against  law, 
the  common  law,  as  modified  and  changed  by  the  constitution 
and  statutes  of  the  State  wherein  the  court  having  jurisdiction 
of  such  civil  or  criminal  cause  is  held,  so  far  as  the  same  is 
not  inconsistent  with  the  Constitution  and  laws  of  the  United 
States,  shall  be  extended  to  and  govern  the  said  courts  in  the 
trial  and  disposition  of  the  cause,  and,  if  it  is  of  a  criminal 
nature,  in  the  infliction  of  punishment  on  the  party  found 
guilty. 

9  April,  1866,  c.  Sfl,  s.  3,  v.  14,  p.  27;  31  May,  1870,  c.  114,  s.  18,  v.  16, 
p.  144. 

Seo.  723.    When  snits  of  equity  may  be  maintained. 

— Suitain  equity  shall  not  be  sustained  in  either  of  the  courts 
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of  the  United  States  in  any  case  where  a  plain,  adeqnate,  and 
complete  remedy  may  be  had  at  law. 

General  prinoiples  of  common  law  and  equity.— The  remedies 
in  the  courts  of  the  United  States  at  common  law  and  in  equity  are  not  gen- 
erally according  to  the  practice  in  the  State  courts,  but  according  to  the 
principles  of  common  law  and  equity  as  distinguished  and  defined  in  that 
country  from  which  we  derived  those  prindples.  Robiaon  v.  Campbell,  3 
Wh.,  213  (1818)« 

It  is  not  enough  to  prevent  equity  jurisdiction  that  there  is  a  remedy  at 
law;  but  it  must  be  plain  and  adequate,  or  in  other  words,  as  practical  and 
efficient  to  the  ends  of  justice  and  its  prompt  administration  as  the  remedy 
in  equity.    Boyce  v,  Grundif,  8  Pet.,  213. 

Legislatores  cannot  prescribe  modes  of  remedy.— The  legis- 
latures have  no  authority  to  prescribe  forms  and  modes  of  proceeding  in  the 
courts  of  the  United  States;  but,  having  prescribed  a  right  and  at  the  same 
time  prescribed  a  remedy  to  enforce  it,  if  the  remedy  prescribed  is  sub- 
stantially consistent  with  the  ordinary  modes  of  proceeding  on  the  chancery 
side  of  the  federal  court,  .no  reason  exists  why  it  should  not  be  presented  in 
the  same  form  provided  for  the  State  courts;  and  especially  would  this  be 
proper  and  convenient  where  titles  to  lands  are  the  subjects  of  investigation. 
Clark  V.  Smith,  13  Pet,  195;  Robinson  v.  Campbell,  3  Wh.,  213. 

When  a  federal  court  will  not  give  relief.— A  court  of  equity  will 
not  interfere  to  give  a  remedy  against  the  personal  assets  of  a  deceased 
surety  when  the  remedy  at  law  has  been  lost  by  the  election  of  the  obligee 
to  take  a  joint  judgment  on  a  joint  and  several  obligation.  United  States 
r.  Pricey  9  How.,  83.  See,  also,  Hunt  v.  Rousmaniere,  1  Pet.,  1;  Harrison 
r.  Field,  2  Wash.,  136;  Minor  v.  Mechanics,  1  Pet.,  73. 

Distinction  between  law  and  eqtiity  recognized  by  the  Con- 
stitution of  the  United  States.— The  Constitution  of  the  United  States 
has  recognized  a  distinction  between  law  and  equity,  and  it  must  be  observed 
by  the  federal  courts,  although  there  may  be  no  distinction  between  them 
in  the  States  where  the  courts  are  held.  Bennett  v.  Butterfield,  11  How., 
669;  Thompson  v.  Railroad  Companies,  6  Wall.,  134;  Robinson  v.  Camp' 
bell,  3  Wh  ,  212. 

When  the  court  will  not  entertain  a  bill.— A  court  of  equity  will 
not  entertain  a  bill,  the  object  of  which  is  merely  to  enforce  a  legal  title  to 
land,  and  in  the  absence  of  allegations  in  such  a  case  that  the  plaintiff  is 
seeking  a  partition,  or  discovery,  or  an  account,  or  seeking  to  avoid  a  multi- 
plicity of  suits  the  bill  will  be  dismissed.  Hipp  v.  Babin,  19  How.,  270; 
Parsons  v,  Bedford,  3  Pet.,  496.  See,  also,  as  to  proper  parties,  Wolfv, 
Lewis,  19  How.,  280. 

So  a  bill  in  chancery  for  the  purpose  of  eojoining  a  judgment  at  law 
obtained  upon  a  promissory  note,  alleging  that  adequate  relief  could  not  be 
had  at  law,  but  not  contaixiing  any  charges  of  fraud,  nor  averring  that  it  was 
owing  to  any  contrivance  or  unfairness  of  the  defendant  that  an  adequate 
remedy  could  not  be  had  at  law,  nor  showing  any  necessity  for  the  inter- 
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ference  of  a  court  of  equity  in  order  to  obtain  a  discovery,  will  be  dismissed. 
Hungerfard  v.  Sigerson,  20  How.,  156;  Burnett  r.  Butterworih,  11 
How.,  674.  *  , 

Nuisanoe— what  must  be  shown.— Where  a  party  brings  a  bill  in 
equity  complaining  of  an  injury  for  which  he  has  a  plain  and  adequate 
remedy  at  law,  the  bill  will  be  dismissed;  and  in  the  federal  courts  such  an 
objection  goes  to  the  jurisdiction,  and  the  courts  may  dismiss,  though  the 
objection  is  not  raised  by  the  pleadings  or  suggested  by  the  counsel.  It  was 
thus  held  in  case  of  a  bill  for  a  private  nuisance  in  which  tHe  nature  of  the 
injury  was  not  set  out  so  as  to  show  that  the  plaintiff  was  without  legal 
remedy.  Parker  v,  Winnepeseogee  Company^  2  Black,  545.  See,  also/ 
Dade  r.  Irwin^  2  How. ,  383.  If  a  plain  defect  of  jurisdiction  appears  at  the 
hearing  the  court  will  not  make  a  decree.  Thompson  v.  Railroad  Companies^ 
6  Wall.,  134. 

The  test  of  jurisdiction  in  equity .-^The  absence  of  a  plain,  speedy 
and  adequate  remedy  at  law  affords  the  only  test  of  equity  jurisdiction,  and 
the  application  of  this  principle  to  particular  cases  must  depend  upon  the 
character  of  the  cases  as  disclosed  in  the  proceedings.  Watson  v.  Souther- 
land,  5  Wall.,  74;  Boyce  v,  Grundy,  3  Pet.,  210. 

Sec.  724.  Power  to  order  prodnction  of  books  and 
writings  in  actions  at  law.— In  the  trial  of  actions  at  law, 
the  courts  of  the  United  States  may,  on  motion  and  due  notice 
thereof,  require  the  •parties  to  produce  books  or  writings  in 
their  possession  or  power,  which  contain  evidence  pertinent 
to  the  issue,  in  cases  and  under  circumstances  where  they 
might  be  compelled  to  produce  the  same  by  the  ordinary  rules 
of  proceeding  in  chancery.  If  a  plaintiff  fails  to  comply  with 
such  order,  the  court  may,  on  motion,  give  the  like  judgment 
for  the  defendant  as  in  cases  of  nonsuit;  and  if  a  defendant 
fails  to  comply  with  such  order,  the  court  may,  on  motion, 
give  judgment  against  him  by  default. 

24  Sept.,  1789,  c.  20,  b.  15,  v.  1.  p.  82. 

Production  of  books  and  papers— practice.— Under  the  provisions 
of  this  section,  in  order  to  obtain  judgments  for  the  defendant  on  failure  of 
the  plaintiff  to  produce  books  or  papers,  it  is  not  enough  for  a  defendant  to 
give  notice,  and  then  move  for  a  judgment  of  nonsuit,  but  there  must  be  a 
motion  for  an  order  to  produce  the  books  and  papers.  Thompson  v,  Selden, 
20  How.,  195;  Bas  v,  Steele,  3  Wash.,  C.  C,  381;  Bank  v.  Kurtz,  2  Cr.,  0. 
C,  342;  Maye  v,  Carbery,  Id.,  336. 

The  order  nisi  issues,  as  a  matter  of  course.  Lawrence  v.  The  Ocean  Ins. 
Co.,  3  Wash.,  C.  C,  381.  As  to  proceedings  for  a  discovery  of  documents  in 
an  action  at  law,  see  Jacques  v,  Collins,  2  Blatch.,  23. 
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It  is  tiofc  necessary  that  the  party  applying  for  the  order  nisi  should  first 
produce  proof  of  the  pertinency  of  the  evidence.  A  single  suggestion  is  suf- 
ficient.   Hi/lton  r.  Brown,  1  Wash..  C.  C,  298. 

If  one  party  desires  the  inspection  of  papers  in  the  possession  of  another 
party,  he  mast  give  him  notice  to  produce  them,  and  if  they  are  not  pro- 
duced, he  may  give  evidence  of  their  contents,  or  may  draw  inference  from 
their  non- production  favorable  to  himself. 

If  his  purpose  is  to  obtain  a  judgment  by  default,  he  is  bound  to  give  the 
opposite  party  notice  that  he  shall  move  the  court  for  an  order  npon  him  to 
produce  the  papers,  or  on  failure  to  do  so,  to  award  a  judgment  or  nonsuit, 
as  the  case  may  require.    Bas  v,  Steele,  3  Wash.,  C.  C,  381. 

To  entitle  the  defendant  to  nonsuit,  he  must  first  obtain  an  order  of^  the 
court  under  a  rule  that  they  should  be  produced.  But  the  order  need  not 
be  absolute  when  moved  for,  but  may  be  to  show  cause  at  the  trial.  Dun- 
ham V,  Riley,  4  Wash.,  C.  C,  126;  laaigi  v.  Broum,  1  Curtis,  C.  C,  401.  If 
to  a  notice  to  produce  certain  letters  relating  to  moneys  received  in  a  certain 
transaction,  the  party  on  oath  answering  says  he  has  not  a  particular  letter 
in  his  possession  and  after  diligent  search  could  find  none  such,  it  is  sufficient 
to  prevent  offering  secondaiy  evidence  of  its  contents.  Vasse  v.  Mifflin,  4 
Wash.,  C.  C,  519. 

Seo.  725.  Power  to  impose  oaths  and  pnnish  con- 
tempts.— The  said  courts  shall  have  power  to  impose  and  ad- 
minister all  necessary  oaths,  and  to  punish,  by  fine  or  imprison- 
ment,  at  the  discretion  of  the  court,  contempts  of  their  au- 
thority: Provided,  That  such  power  to  punish  contempts  shall 
not  be  construed  to  extend  to  any  cases  except  the  misbehavior 
of  any  person  in  their  presence,  or  so  near  thereto  as  to  ob- 
struct the  administration  of  justice,  the  misbehavior  of  any  of 
the  officers  of  said  courts  in  their  official  transactions,  and  the 
disobedience  or  i*esistance  by  any  such  officer,  or  by  any  party, 
juror,  witness,  or  other  persons,  to  any  lawful  writ,  process, 
order,  rule,  decree,  or  command  of  the  said  courts. 

24  Sept,  1789,  c.  20,  s.  17,  v.  1,  p.  83;  2  Mar.,  1831,  c.  99,  s.  1,  v.  4,  p.  487. 

Oaths  imposed  upon  attorneys.— The  act  of  Jannaiy  24,  1865,  pro- 
hibitingr  the  admission  to  the  bar  of  the  Supreme  Court,  or  to  the 
bar  of  any  circuit  or  district  court,  or  court  of  claims,  or  to  be  heard  by 
virtue  of  any  previous  admission,  any  attorney  in  said  courts,  until  they 
had  taken  and  subscribed  an  oath  that  they  never  voluntarily  bore  arms 
against  the  United  States,  etc.,  was  held  to  be  punishment  for  past 
conduct,  and  to  partake  of  the  nature  of  a  bill  of  pains  and  penalties  and 
sul^ect  to  the  constitutional  inhibition  agaii^st  the  passafife  of  bills  of  attain- 
der and  also  within  the  inhibition  of  the  Constitution  against  ex  post  facto 
laws;  and  that  an  attorney  and  counselor  at  law  admitted  to  practice  in  the 
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federal  courts,  who  had  held  office  under  confederate  authority  and  received 
full  pardon  for  all  such  offenses,  could  not  be  deprived  of  the  ri^htfor  refus- 
ing to  take  such  oath,  or  be  excluded  by  reason  of  that  offense,  from  contin- 
ning  in  the  ex^joyment  of  the  previously  acquired  right  to  appear  as  an 
attorney  aAd  counselor  in  the  federal  courts.  Ex  parte  Garland,  4  Wall., 
383.  See,  also,  Ex  parte  Seeomb,  19  How.,  9;  Ex  parte  ffai/frow,  7  Id., 
127. 

Disbarring  an  attorney  for  contempt.— The  power  of  the  federal 
courts  to  disbar  an  attorney  for  a  contempt  can  only  be  exercised  when  there 
has  been  such  conduct  on  his  part  as  to  show  him  to  be  an  unfit  member  of 
the  profession,  and  before  disbarring  him,  he  should  have  notice  of  the 
grounds  of  complaint  against  him  and  opportunity  of  explanation  and  de- 
fense. Ex  parte  Robinson^  19  Wall.,  505.  If  disbarred  wrongfully,  man- 
damus is  the  proper  remedy.  Expatie  Bradley,  7  Wall.,  364.  See,  also, 
Bradley  r.  Fieher,  13  Id.,  354. 

Where  an  uncontested  order  made  by  a  register  in  bankruptcy  for  the 
bankrupt  to  produce  jcertain  books  and  papers  relating  to  his  business  was 
disobeyed,  and  on  proof  thereof  he  was  adjudged  to  have  been  guilty  of  con- 
tempt by  the  district  court,  and  ordered  to  deliver  up  the  books  and  papers, 
and  in  default  thereof  to  be  committed  to  jail,  and  on  failing  to  do  so  he  was 
arrested  by  the  deputy  marshal  in  pursuance  of  said  order  in  New  Hamp- 
shire, and  committed  to  jail  in  Vermont,  on  habecu  corpus  sued  out  by  the 
bankrupt,  it  was  held  that  the  order-  of  the  register  was  the  order  of  the 
court,  and  when  disobeyed  it  was  proper  to  institute  proceedings  for  con- 
tempt; that  it  was  proper  to  direct  the  bankrupt  to  be  committed  until  dis- 
charged by  the  order  of  the  court;  but  that  the  arrest  in  New  Hampshire 
and  the  imprisonment  in  Vermont  were  illegal,  although  the  warrant  for 
arrest  was  valid,  on  the  ground  that  the  deputy  marshal  was  beyond  his 
precincts  at  the  time  of  the  arrest.  In  the  matter  of  A  lien,  13  Blateh.,  271. 
Sep,  also.  In  re  Gettleson,  1  Nat.  Bank  R.,  604;  In  re  Speyer,  6  Id.,  255. 

Seo.  726.    New  trials. — All  of  the  said  courts  shall  have 
*  power  to  grant  new  trials,  in  cases  where  there  has  been  a  trial 
by  jury,  for  reasons  for  which  new  trials  have  usually  been 
granted  in  the  courts  of  law. 

24  Sept.,  1789,  c  20,  s.  17,  v.  1,  p.  83. 

Motion  for  new  tr^al—disoretion.— The  decision  on  a  motion  for  a 
new  trial  is  no  ground  for  a  writ  of  error,  as  it  is  addressed  to  the  discretion 
of  the  court.  Warner  v,  Norton,  20  How.,  448;  Marine  Insuf*anee  Co.  v. 
Hodgson,  G-Cr.,  206;  Barrv,  Gratz,  4  Wh.,  213;  Blount  p.  Smith,  7  Id., 
248.  In  case  of  torts,  Parker  v,  Lewis,  Hemp.,  72;  Rochell  v.  Philips,  Id., 
22.  It  will  be  granted  without  imposing  costs  whe^re  the  court  has  misdirected 
a  jury.  United  States  v.  Beaty^  Id.,  487;  Clark  v.  Mantrfacturer's  Ins.  Co., 
2  Woodb.  &  M.,  472;  Newcomh  v.  Wood,  97  U.  S.,  581 ;  Nudd  v.  Burrows,  91 
n.  8.,  426;  Indianapolis,  etc.,  R.  Co.  v.  Horst,  93  Id.,  291. 


PROVISIONS  COMMON  TO  MORE  THAN  ONE  COURT.       257 

Criminal  oases.— The  federal  courts  have  power  to  fpcsnt  new  trials  in 
criminal  cases,  and  as  well  in  those  that  are  capital  as  others.  There  is  no 
constitutional  inhibition  to  the  exercise  of  this  power.  United  States  9.  Keen, 
1  McLean,  429;  United  States  v.  Fries,  3  Dall.,  515;  United  States  v.  Ma- 
comb,  5  McLean,  286.    Bat  see  United  States  v,  Gilbert,  2  Sum.,  37. 

Bules  of  practioe  governing  new  trials.-- As  to  necessary  verifica- 
tion and  oath  to  merits  on  application  for  a  new  trial,  and  how  obtained 
where  the  motion  is  founded  upon  allei^^ed  newly  discovered  evidence,  or  the 
misconduct  of  the  opposite  party,  or  the  jury  in  respect  to  the  trial,  see 
Vose  V.  Mayo,  3  Cliff.,  C.  C,  484.  In  such  cases  the  motion  should  be  in 
writing  supported  by  affidavits;  and  affidavits  of  witnesses,  it  is  held,  cannot 
be  considered  a  compliance  with  the  rule  of  the  circuit  court.    Id. 

As  to  presumptions  and  the  proper  mode  of  proceeding  on  a  motion  for  a 
new  trial  of  a  defendant  convicted  of  an  offense  (perjury),  grounded  on  the 
allegation  that  the  defendant  was  insane  at  the  time  of  the  trial.  United 
States  V.  Lancaster,  7  Biss.,  440. 

Where  granted— practice.— A  new  trial  will  be  granted  where  there 
is  a  mistake  by  the  court  in  relying  upon  a  dictum  of  the  United  States  Su- 
preme Court.  Bowden  v,  Morris,  1  Hugh.,  378;  in  a  case  of  embezzlement, 
United  StaUs  v,  Polhamus,  13  Blatch.,  200. 

If  the  motion  is  based  on  the  ground  that  the  verdict  is  not  sustained  by 
the  evidence  and  that  the  court  erred  in  giving  certain  instructions  and  in 
refusing  others,  it  must  appear  to  the  appellate  court  that  exceptions  were 
made  to  the  rulings  at  the  time  they  were  made.  Railroad  Co,  v,  Twom- 
hly,  100  U.  S..  78. 

Sko.  727.    Power  to  hold  to  security  for  the  peace 

and  good  behavior. — ^The  judges  of  the  Supreme  Court  and 
of  the  circuit  and  district  courts,  the  commissioners  of  the  cir- 
cnit  courts,  and  the  judges  and  other  magistrates  of  the  sev- 
eral States  who  are  or  may  be  authorized  by  law  to  make  ar- 
rests for  offenses  against  the  United  States,  shall  have  the  like 
authority  to  hold  to  security  of  the  peace,  and  for  good  be- 
havior, in  cases  arising  under  the  Constitution  and  laws  of  the 
United  States,  as  may  be  lawfully  exercised  by  any  judge  or 
justice  of  the  peace  of  the  respective  States,  in  cases  cognizable 
before  them.       ' 

24  Sept.,  1789,  c.  20.  s.  33,  v.  1,  p.  91;  2  Mar.,  1793,  c.  22,  s.  4,  v.  1,  p.  834; 
16  July,  1798,  c.  83.  v.  1,  p.  609;  23  Aug.,  1842,  c.  188,  s.  1,  v.  5,  p.  516;  15. 
May.  1862.  c.  71,  s.  8,  v.  12,  p.  387;  10  April,  1869,  c  22,  s.  2,  v.  16,  p.  44. 

A^United  States  commissioner  has,  under  the  provisions  of  this  section,  as 
respects  the  taking  of  bail,  the  same  power  as  a  magistrate  of  a  State  and 
no  greater.    And  when  such  a'  commissioner  at  request  of  a  prisoner  ad- 

17 
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jounied  the  examination  of  a  prisoner  charged  with  a  violation  of  the  revenue 
laws  for  the  period  of  nineteen  days,  and  took  bail  for  his  appearance,  when 
the  magistrates  of  the  State  could  only  acljoum  the  examination  of  a  pris- 
oner ten  days,  it  was  held  on  a  suit  against  the  sureties  on  the  bond  that 
the  bond  was  invalid  and  that  the  consent  of  the  prisoner  could  not  confer 
power  to  make  the  order,  nor  estop  the  sureties  from  setting  up  the  invalid- 
ity of  the  recognizance.  United  States  v,  Horton^a  Sureties,  2  DDL,  94; 
United  States  v.  Goldstein,  1  Dill.,  413;  United  States  v,  Rundlett,  2  Cur- 
tis, C.  C,  41;  United  States  v.  Case,  8  Blatch.,  250. 

Sec.  728.  Power  to  enforce  awards  of  foreign  consnis, 
etc.,  in  certain  cases. — ^The  district  and  circuit  courts,  and 
the  commissioners  of  the  circuit  courts,  shall  have  power  to 
carry  into  ejffect,  according  tc  the  true  intent  and  meaning 
thereof,  the  award,  or  arbitration,  or  decree  of  any  consul,  vice- 
consul,  or  commercial  agent  of  any  foreign  nation,  made  or 
rendered  by  virtue  of  authority  conferred  on  him  as  such  con- 
sul, vice-consul,  or  commercial  agent,'  to  sit  as  judge  or  arbi- 
trator in  such  differences  as  may  arise  between  the  captains 
and  crews  of  the  vessels  belonging  to  the  nation  whose  interests 
are  committed  to  his  charge;  application  for  the  exercise  of 
sucli  power  being  first  made  to  such  court  or  commissioner 
by  petition  of  such  consul,  vice-consul,  or  commercial  agent. 
And  said  courts  and  commissioners*  may  issue  all  proper  re- 
medial process,  mesne  and  final,  to  carry  into  full  effect  such 
award,  arbitration,  or  decree,  and  to  enforce  obedience  thereto, 
by  imprisonment  in  the  jail  or  other  place  of  confinement  in 
the  district  in  which  the  United  States  may  lawfully  imprison 
any  person  arrested  under  the  authority  of  the  United  States, 
until  such  award,  arbitration,  or  decree  is  complied  with  or 
the  parties  are  otherwise  discharged  therefrom,  by  the  consent 
in  writing  of  such  consul,  vice-consul,  or  commercial  agent, 
or  his  successor  in  oflSce,  or  by  the  authority  of  the  foreign 
government  appointing  such  consul,  vice-consul,  or  commercial 
agent:  Provided,  however,  That  the  expenses  of  the  said  im- 
prisonment, and  maintenance  of  the  prisoners,  and  the  cost  of 
the  proceedings,  shall  be  borne  by  such  foreign  government, 
or  by  its  consul,  vice-consul,  or  commercial  agent  requiring 
such  imprisonment.    The  marshals  of  the  United  States  shall 
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Berve  all  ench  proce&s,  and  do  all  other  acts  necessary  and 
proper  to  carry  into  effect  the  premises,  under  tlie  authority 
of  the  said  courts  and  commissioners. 
8  Aug.,  1846,  c.  105,  v.  9.  t .  78;  23  June,  1874,  c.  469,  v.  18,  p.  253. 

Sbo.  729.     Offenses  punishable  with  death,  where 

tried. — The  trial  of  offenses  punishable  with  death  shall  be 
had  in  the  county  where  the  offense  was  committed,  where 
that  can  be  done  without  great  inconvenience. 

24  Sept.,  1789,  c.  20,  s.  29,  v.  1,  p.  88;  16  July,  1862,  c.  189,  s.  2,  t.  12, 
p.  589. 

Sec.  730.  Offenses  on  the  high  seas,  etc.,  where  triable. 

— ^The  trial  of  all  offenses  committed  upon  the  high  seas  or 

elsewhere,  out  of  the  jurisdiction  of  any  particular  State  or 

district,  shall  be  in  the  district  where  the  offender  is  found,  or 

into  which  he  is  first  brought. 

30  April,  1790.  c.  9,  8.  8,  v.  1,  p.  113;  20  April,  1818,  c.  88,  s.  4,  v.  3,  p. 
448;  15  May.  1820,  c.  113,  ss.  3,  4,  5,  y.  3,  p.  600;  3  Mar.,  1825,  c.  65,  ss. 
5, 14,  V.  4,  pp.  115, 118;  3  Mar.,  1847,  c.  51,  v.  9,  p.  175. 

It  must  appear,  in  order  to  confer  jurisdiction,  not  only  that  the  accused 
was  first  apprehended  in  or  first  brought  into  the  district  where  the  trial  is 
had,  but  that  the  offense  was  committed  out  of  the  jurisdiction  of  any  State, 
and  not  within  any  other  district  of  the  United  States;  and  this  is  a  matter 
of  fact  for  the  jury  to  determine,  and  a  verdict  merely  finding*  that  the  offense 
was  committed  at  a  place  designated,  but  omitting  to  find  that  it  was  out- 
side the  limits  of  any  State  will  be  set  aside.  United  States  v.  Jackalmo, 
1  Black,  484.  See,  also.  United  States  v,  Arwo,  19  Wall.,  486;  United 
States  V,  Baker t  5  Blatch.,  6.' 

Seo.  731.  Offenses  began  in  one  district  and  com- 
pleted in  another. — When  any  offense  against  the  United 
States  is  begun  in  one  judicial  circuit  and  completed  in  another, 
it  shall  be  deemed  to  have  been  committed  in  either,  and  may 
be  dealt  with,  inquired  of,  tried,  determined,  and  punished  in 
either  district,  in  the  same  manner  as  if  it  had  been  actually 
and  wholly  committed  therein. 

2  Mar.,  1867,  c.  169,  s.  30,  v.  14,  p.  484. 

Seo.  732.  Snits  for  pecuniary  penalties  and  forfeit- 
ures, where,  to  be  brought. — All  pecuniary  penalties  and 
forfeitures  may  be  sued  for  and  recovered  either  in  the  district 
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where  they  accrue,  or  in  the  district  where  the  offender  is 
found. 

28  Feb.,  1839,  c.  36,  a.  3, -v.  5,  p.  322;  13  July,  1866,  c.  184,  s.  9,  v.  14,  pp. 
Ill,  145;  30  June,  1864,  c.  ^73,  bs.  41, 179,  v.  13,  pp.  239,  305. 

Sec.  733.    Suits  for  internal-revenue  taxes,  where  to 

be  brought. — ^Taxes  accruing  under  any  law  providing  in- 
ternal revenue  may  be  sued  for  and  recovered  either  in  the 
district  where  the  liability  for  such  tax  occurs  or  in  the  dis- 
trict where  the  delinquent  resides. 

13  July,  1866,  c.  184,  s.  9,  v.  14,  p.  111. 

Sbc.  734.     Seizures,  where  co/ajnizable.— Proceedings 

on  seizures,  for  forfeiture  under  any  law  of  the  United  States, 
made  on  the  high  seas  may  be  prosecuted  in  any  district  into 
which  the  property  so  seized  is  brought  and  proceedings  in- 
stituted. Proceedings  on  such  seizures  made  within  any  dis- 
trict shall  be  prosecuted  in  the  district  where  the  seizure  is 
made,  except  in  cases  where  it  is  otherwise  provided. 

24  Sept.,  1789,  c.  20,  s.  9,  v.  1.  p.  76;  13  July,  1861,  c.  3,  ss.  4.  5,  9,  v.  12, 
pp.  256,  257,  258;  6  Aug.,  1861,  c.  60.  s.  2,  v.  12,  p.  319;  30  June,  1864,  c. 
173,  8. 48,  V.  13.  p.  240;  13  July,  1866,  c.  184,  s.  9,  v.  14,  p.  Ill;  2  Mar..  1867, 
c.  169,  8.  25,  V.  14,  p.  483. 

Seizure  a  jurisdictional  flEtot.—ln  case  of  aUbel  of  information  against 
a  vessel  to  procure  her  forfeiture  for  a  violation  of  the  revenue  laws,  the 
seizure  is  a  jurisdictional  fact  and  the  absence  from  a  libel  of  any  averment 
of  such  seizure  is  a  defect  of  which  advantage  may  be  taken  at  any  stage  of 
the  proceeding.    The  Washington^  4  Blatch.,  101. 

It  must  be  averred  that  the  vessel  has  been  seized  and  that  the  seizure  still 
subsists,  or  the  libel  will  be  dismissed.  Id.  The  Ann^  9  Cr.,  289;  The  Ah- 
by,  1  Mason,  360;  The  Merino,  9  Wh.,  391;  The  Little  Ann,  1  Paine,  256, 
holding  that  the  district  court  of  the  district  where  the  seizure  is  made,  etc., 
has  jurisdiction,  and  that  jurisdictional  facts  must  be  averred. 

Where  neutral  property  is  oaptured-Hieisure.— The  owner  of  a 
privateer  capturing  neutral  property,  is  not  liable  to  a  decree  of  restitution 
unless  the  property  or  its  proceeds  came  into  his  hands,  and  in  all  proceed- 
ings in  rem  the  court  has  a  right  to  order  the  thing  into  the  custody  of  the 
law,  and  order  it  to  be  sold  if  perishable,  even  though  the  case  is  appealed, 
as  the  thing  does  not  foUow  the  appeal  into  the  superior  court.  Jennings  v. 
Careon,  4  Or.,  2. 

Where  a  vessel  of  the  United  States  was  seized  by  the  naval  force  of  the 
United  States  within  the  territorial  jurisdiction  of  a  foreign  friendly  power, 
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for  a  violation  of  the  laws  of  the  United  States,  it  is  an  oflPense  against  that 
power  which  must  be  adjasted  between  the  two  nations,  and  the  district 
court  has  no  poipiizance  of  it.    Skip  Richmond  v.  United  States ,  9  Gr.,  102. 

Sec.  73&  Captures  of  insurrectionary  property, 
where  cognizable. — Proceedings  for  the  condemnation  of 
any  property  captured  {as  prize]  whether  on  the  high  seas  or 
elsewhere  out  of  the  limits  of  any  judicial  district,  or  witliin 
any  district,  on  account  of  its  being  purchase^  or  acquired, 
sold  or  given,  with  intent  to  use  or  employ  the  same,  or  to 
suffer  it  to  be  used  or  employed,  in  aiding,  abetting,  or  pro- 
moting any  insurrection  against  the  government  of  the  United 
'States,  or  knowingly  so  used  or  employed  by  the  owner  thereof, 
or  with  his  consent,  may  be  prosecuted  in  any  district  where 
the  same  may  be  seized,  or  into  which  it  may  be  taken  and 
proceedings  first  instituted. 

6  Aug.,  1861,  c.  60,  s.  2,  v.  12,  p.  319;  18  Feb,,  1875,  c.  80,  v.  18,  >.  318. 

Proceedings  to  conform  to  admiralty.— The  right  to  condemn, 
under  this  section,  extends  to  all  kinds  of  property,  real  and  personal,  and 
on  land  or  on  water.  The  circuit  court  has  jurisdiction  under  the  provisions 
of  this  section  of  proceedings  for  the  condemnation  of  real  estate  or  other 
property  on  land,  and  such  proceedings  may  be  shaped  in  general  conformity 
to  the  proceedings  in  admiralty,  and  may  be  in  the  forms  and  modes 
analogous  to  those  used  in  admiralty.  Proceedings  in  case  of  seizure  of 
real  estate  should,  in  respect  to  trial  by  jury  and  exception  to  evidence,  be 
conformed  to  the  course  of  proceedings  by  information  on  the  common  law 
side  of  the  court  in  cases  of  seizure  on  land.  Union  Ins,  Co,  o.  United 
States,  6  Wall.,  759;  The  Sarah,  8  Wh.,  394;  The  Vengeance,  3  Dall.,  297. 

Ssa  736.    Proceedings  to  eigoin  comptroller  of  the 

cnrrency. — ^AU  proceedings  by  any  national  banking  associa- 
tion to  enjoin  the  comptroller  of  the  currency,  under  the  pro- 
visions of  any  law  relating  to  national  banking^  associations, 
shall  be  had  in  the  district  where  such  association  is  located. 

3  June,  1864,  c.  106,  ss.  50,  57,  v.  13,  pp.  115, 116. 

8eo.  737.    When  a  part  of  several  defendants  cannot 

be  served. — When  there  are  several  defendants  in  any  suit  at 
law  or  in  equity,  and  one  or  more  of  them  are  neither  inhabit- 
ants of  nor  found  within  the  district  in  which  the  suit  is 
brought^  and  do  not  voluntarily  appear,  the  court  may  enter- 
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tain  jurisdiction,  and  proceed  to  the  trial  and  adjadication  of 
the  suit  between  the  parties  who  are  properly  before  it;  but 
the  judgment  or  decree  rendered  therein  shall  not  conclude  or 
prejudice  other  parties  not  regularly  served  with  process  nor 
voluntarily  appearing  to  answer;  and  non-joinder  of  parties 
who  are  not  inhabitants  of  nor  found  within  the  district,  as 
Aforesaid,  shall  not  constitute  matter  of  abatement  or  objection 
to  the  suit. 

28  Feb.,  1839,  c.  36,  a.  1,  v.  5,  p.  321;  3  Mar.,  1875,  c.  137,  m.  1,  7,  8, 10, 
V.  18,  pp.  470,  472,  473. 

When  a  party  may  be  dispensed  with,  when  not.— Where  no 
relief  can  be  ^iven  withoat  taking  an  account  between  an  absent  party  anc^ 
one  before  the  court,  though  the  defect  of  parties  may  not  defeat  jurisdiction 
strictly  speaking,  yet  the  court  will  make  no  decree  in  favor  of  the  com- 
plainant; but  in  case  a  prior  incumbrancer  is  out  of  the  jurisdiction,  or  can- 
not be  joined  without  defeating  it,  it  is  proper  to  dispense  with  his  presence 
and  order  a  sale  subject  to  his  incumbrance,  which  will  not  be  affected  by 
the  decree.  Hagan  v.  Walker,  14  How.,  29.  See,  also,  Louisville  R.  Co,  r. 
Letson,  2  Id.,  497. 

So  where  other  parties  had  a  nominal  interest  as  defendants,  but  resided 
beyond  the  jurisdiction  of  the  court,  it  was  held  error  in  the  circuit  court  to 
dismiss  the  bill  because  they  were  not  made  parties,  and  that  the  court 
should  have  ^ne  on  to  a  decree  against  the  actual  defendants.  Union 
Bank  v,  Stafford,  12  How.,  327.  , 

So  where  the  subject-matter  of  the  action  lies  beyond  the  limits  of  the 
district,  and  where  the  proeess  of  the  court  cannot  reach  the  locus  in  quo, 
the  provisions  of  the  section  relating  to  non-resident  parties  do  not  apply. 
Northern  Indiana  R,  Co,  v,  Michigan  Central  R.  Co,,  15  How.,  233. 

In  case  of  suits  against  one  or  more  of  parties  to  an  agree- 
ment to  set  it  aside. — Where  the  bill  is  filed  in  the  circuit  court  to  set 
aside  an  agreement  executed  by  six  individuals,  two  of  whom  resided  in 
another  State,  and  were  made  defendants,  and  four  in  the  State  where  the 
suit  was  brought,  it  was  held  that  the  latter  parties  not  being  suable  in  the 
State,  and  their  presence  as  defendants  was  required,  the  court  could  not 
rescind  the  contract  as  to  the  two  and  allow  it  to  stand  as  to  the  four;  and 
that  no  decree  in  equity  can  be  made  in  the  absence  of  an  indispensable 
party,  whose  rights  must  necessarily  be  affected  by  the  decree.  Shields  v. 
Barrow,  17  How.,  131;  Mallow  v.  Hinde,  12  Wh.,  193;  Cameron  v,  McRob- 
erts,  3  Id.,  591;  Russell  v.  Clark,  7  Cr.,  98. 

The  federal  courts  cannot  make  a  decree  in  the  absence  of  a  party  whose 
rights  must  necessarily  be  affected  by  it,  and  the  objection  may  be  taken  at 
any  time  on  the  hearing  or  in  the  appellate  court.  Coiron  v,  Millaudon,  19 
How.,  113. 
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In  oase  of  merely  formal  parties,  who  are  not.— Merely  formal 
parties  may  be  dispensed  with  when  they  cannot  be  reached.  Wormley  r. 
Wormley,  8  Wli.,  451;  Corneal  v.  Banks,  10  Id.,  188;  Vatteer  v.  Hinde,  7 
Pet.,  252.  And  parties  may  have  a  substantial  interest,  but  not  so  con- 
nected with  the  controversy  as  to  make  their  joinder  indispensable. 
Ofhome  v.  Bank  of  United  States ,  9  Wh.,  738;  Harding  v.  Handy,  11  Id., 
132.  In  case  of  transfer  of  claim  to  confer  jurisdiction,  see  Smith  r. 
Kemochen,  7  How.,  216;  McDonald  v.  Smalley,  1  Pet.,  620.  Parties  who 
have  such  an  interest  in  the  subject-matter  of  the  suit  that  a  final  decree 
cannot  be  made  without  either  affecting  that  interest  or  leaving  the  con- 
troversy in  such  a  condition  that  its  final  determination  may  be  wholly  incon- 
sistent with  equity  and  good  conscience  must  be  made  parties  to  the  suit. 
Bapity  V,  Baltimore  City,  6  Wall.,  280;  Shields  r.  Barrow,  17  How.,  130. 

Voluntary  parties. — A  party  residing  out  of  the  district  may  volun- 
tarily become  a  party  to  a  suit,  when  otherwise  the  juiisdiction  of  the  court 
would  be  ousted.  Taylor  v.  Cook,  2  McLean,  516;  Pond  v,  Vermont  Valley 
JR,  Co.f  12  Blatch.,  282,  And  where  there  were  three  joint  indorsers  and 
the  process  was  served  on  only  two  of  them,  it  was  held  that  the  suit  might 
be  prosecuted  against  the  two.    Cooper  v,  Gordon,  4  McLean,  6. 

Citizenship  of  parties. — In  a  suit  brought  by  a  citizen  of  Louisiana 
in  the  circuit  court  of  the  United  States  for  the  eastern  disttict  of  Arkansas 
to  enforce  a  lien  on  lands  situate  within  that  district,  and  where  one  of  the 
defendants,  a  citizen  of  Tennessee,  was  served  with  process  in  Arkansas,  it 
was  held  that  such  service  brought  him  within  the  jurisdiction  of  the  court, 
and  that  where  the  court  acquires  jurisdiction  of  the  parties  and  subject- 
matter,  it  will  retain  for  all  purposes  within  the  general  scope  of  the  equities 
to  be  enforced.    Oher  v.  Gallagher^  93  IT.  S.,  199. 

Seo.  738.  Saits  in  equity  against  absent  defendants, 
to  subject  property  in  the  district.— When  any  defendant 
in  a  suit  in  equity  to  enforce  any  legal  or  equitable  Hen  or 
claim  against  real  or  personal  property  within  the  district 
where  the  suit  is  brought  is  not  an  inhabitant  of  nor  found 
within  the  said  district,  and  does  not  voluntarily  appear  thereto, 
it  shall  be  lawtul  for  the  court  to  make  an  order  directing  such 
absent  defendant  to  appear,  plead,  answer,  or  demur  to  the 
complainant's  bill  at  a  certain  day,  therein  to  bo  designated; 
and  the  said  order  shall  be  served  on  such  absent  defendant, 
if  practicable,  wherever  found,  or,  where  such  personal  service 
is  not  practicable,  shall  be  published  in  such  manner  as  the 
court  shall  direct.  If  such  absent  defendant  does  not  appear, 
plead,  answer,  or  demur  within  the  time  so  limited,  or  within 
some  farther  time  to  be  allowed  by  the  court  in  its  discretion, 
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it  shall  be  lawful  for  the  court,  upon  proof  of  the  service  or 
publication  of  the  said  order,  and  of  the  performance  of  the 
directions  contained  therein,  to  entertain  jurisdiction,  and  pro- 
ceed to  the  hearing  and  adjudication  of  such  suit,  in  the  same 
manner  as  if  such  absent  defendant  had  been  served  with  pro- 
cess within  the  said  district  But  the  said  adjudication  shall, 
as  regards  such  absent  defendant  without  appearance,  &ffect 
his  property  within  such  district  only. 

1  Jane,  1872.  c.  255.  8. 13,  v.  17,  p.  193;  3  Mar.,  1875,  c.  137,  as.  1,  7,  8, 
10,  V,  18,  pp.  470. 472,  473. 

Thi»  section  woald  appear  to  be  repealed  by  section  8,  of  the  act  of  1875, 
by  implication.    See,  ante,  pag^e  175. 

Sec.  739.  Suits  against  inhabitants  of  United  States 
to  be  brought  where  they  reside  or  are  found.— Ex- 
cept in  the  cases  provided  in  the  next  three  sections,  no  person 
shall  be  arrested  in  one  district  for  trial  in  another,  in  any 
civil  action  before  a  circuit  or  district  court;  and  except  in  the 
said  cases  and  the  cases  provided  by  the  preceding  section, 
no  civil  suit  shall  be  brought  before  either  of  said  courts  against 
an  inhabitant  of  the  United  States;  by  any  original  process,  in 
any  other  district  than  that  of  whifch  he  is  an  inhabitant  or  in 
which  he  is  found  at  the  time  of  serving  the  writ. 

24  Sept.,  1789,  c.  20.  s.  11,  v.  1,  p.  79;  4  May,  1858,  c.  27,  ss.  1, 2,  v.  11. 
p.  272;  1  June,  1872,  c.  255.  s.  13,  v.  17,  p.  198;  8  Mar.,  1875,  c.  137,  m. 
1,  7,  8, 10,  v.  18,  pp.  470,  472,  473. 

This  section  woald  seem  to  be  repealed,  by  implication,  by  the  provisions 
of  section  one.  of  the.  act  of  1875.  See,  ante,  psLge  145,  §  1,  of  that  act  where 
the  authorities  will  be  found. 

Sec.  740.  Soits  not  of  local  nature  in  States  contain- 
ing several  districts. — ^When  a  State  contains  more  than 
one  district,  every  suit  not  of  a  local  nature,  in  the  circuit  or 
district  courts  thereof,  against  a  single  defendant,  inhabitant 
of  such  State,  must  be  brought  in  the  district  where  he  resides; 
but  if  there  are  two  or  more  defendants,  residing  in  different 
districts  of  the  State,  it  may  be  brought  in  either  district,  and 
a  duplicate  writ  may  be  issued  agjainst  the  defendants,,  directed 
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to  the  marshal  of  any  other  district  in  which  any  defendant 
resides.  The  clerk  issuing  the  duplicate  writ  shall  indorse 
thereon  that  it  is  a  true  copy  of  a  writ  saed  otit  of  the  court 
of  the  proper  district;  and  such  original  and  duplicate  writs, 
when  executed  and  returned  into  the  office  from  which  they 
issue,  shall  constitute  and  be  proceeded  on  as  one  suit;  and 
upon  any  judgment  or  decree  rendered  therein,  execution  may 
be  issued,  directed  to  the  marshal  of  any  district  in  the  same 
State. 

4  May,  1858.  c.  27,  b.  1,  v.  11,  p.  272;  24  Feb.,  1863,  o.  54,  8.  9,  v.  12, 
p.  662;  3  Mar.,  1875,  e.  137,  m.  1,  7,  8,  9,  10,  v.  18,  pp.  470.  472,  473. 

A  corporation  is  considered  a  resident  of  all  the  districts  of 
a  State. — A  corporation  created  by,  and  doing  business  in  a  State,  if  it 
lestdes'at  all,  resides  in  all  the  districts  of  the  8tate.  and  the  section  has  no 
application  to  a  case  where  the  single  defendant  resides  as  fully  in  all  the 
districts  of  the  State  as  in  any  one  of  them,  even  where  the  suit  is  not  of  a 
local  nature.  The  Locomotive  Engine  Truck  Co.  v.  The  Erie  Railway 
Company,  10  Blatch.,  292. 

Sec.  741.  Suits  of  a  local  nature  in  States  contain- 
ing several  districts. — In  suits  of  a  local  nature,  where  the 
defendant  resides  in  a  different  district,  in  the  same  State, 
from  that  in  which  the  suit  is  brought,  the  plaintiff  may  have 
original  and  final  process  against  him,  directed  to  the  marshal 
of  the  district  in  which  he  resides. 

4  May,  1858,  c.  27,  s.  1,  v.  11,  p.  272;  3  Mar.,  1875,  c.  137,  es.  1,  7,  8,  9, 
10,  V.  lH,pp.  470,  472,  473. 

Sec.  742.  When  land  lies  in  different  districts  of  same 

State. — Any  suit  of  a  local  nature,  at  law  or  in  equity,  where 
the  land  or  other  subject-matter  of  a  fixed  character  lies  partly 
in  one  district  and  partly  in  another,  within  the  same  State, 
may  be  brought  in  the  circuit  or  district  court  of  either  dis- 
trict; and  the  court  in  which  it  is  brought  shall  have  jurisdic- 
tion to  hear  and  decide  it,  and  to  cause  mesne  or  final  process 
to  be  issued  and  executed,  as  fully  as  if  the  Said  subject-matter 
were  wholly  within  the  district  for  which  such  court  is  con- 
stituted. 

4  May,  1853,  c.  27,  s.  2,  y.  11,  p.  272. 
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Sec.  743.  In  Indiua—  where  actions  may  be  com- 
menced.— In  the  district  of  Indiana  all  actions  of  which  the 
circuit  and  district  oonrts  have  jurisdiction  may  be  instituted 
in  said  courts,  respectively,  held  at  New  Albany  and  Evans- 
ville,  in  the  first  instance,  by  filing  the  proper  pleadings  or 
other  papers  in  the  offices  of  the  deputy  clerks  performing  the 
duties  of  clerks  of  said  courts  respectively;  and  all  proper  and 
lawful  process  shall  issue  therefrom  in  the  same  manner  as 
from  other  circuit  and  district  courts  in  like  cases. 

8  Mar.,  1871,  c.  108,  b.  1,  v.  16,  p.  473. 

Sec.  744.    Iowa— where  suits  are  to  be  bronght— In 

the  district  of  Iowa  all  suits  not  of  a  local  nature  in  the  dis- 
trict court  against  a  single  defendant,  inhabitant  of  such  State, 
must  be  brought  in  the  division  of  the  district  where  he 
resides;  but  if  there  are  two  or  more  defendants,  residing  in 
different  divisions  of  the  district,  such  suits  may  be  brought 
in  either  division,  and  duplicate  writs  may  be  sent  to  the  other 
defendants.  The  clerk  issuing  the  duplicate  writ  shall  indorse 
thereon  that  it  is  a  true  copy  of  a  writ  sued  out  of  the  court 
in  the  proper  division  of  the  district;  and  the  original  and 
duplicate  writs,  when  executed  and  returned  into  the  office 
from  which  they  issue,  shall  constitute  and  be  proceeded  in  as 
one  suit  AU  issues  of  fact  in  such  suits  shall  be  tried  at  a 
term  of  the  court  held  in  the  division  where  the  suit  is  so 
brought. 

3  Mar..  1849^  c.  124,  ss.  1.  3,  v.  9,  pp.  410,  411;  30  June,  1870.  c  178,  w. 
1,  3,  v.  16,  p.  174. 

Sbo.  745.    Kentucky— where  suits  to  be  returned  and 

tried. — In  the  district  of  Kentucky  the  clerks  of  the  circuit 
and  district  courts,  respectively,  upon  issuing  original  process 
in  a  civil  action,  shall  make  it  returnable  to  the  court  nearest 
to  the  county  of  the  residence  of  the  defendant,  or  of  that 
defendant  whose  county  is  nearest  a  court,  if  he  have  informa- 
tion sufficient,  and  shall  immediately,  upon  payment  by  the 
plaintiff  of  his  fees  accrued,  send  the  papers  filed  to  the  clerk 
of  the  court  to  which  the  process  is  made  returnable;  and 
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whenever  the  process  is  not  thus  made  returnable,  any  defend- 
ant may,  upon  motion,  on  or  before  the  calling  of  the  cause, 
have  it  transferred  to  the  court  to  which  it  should  have  been 
sent  had  the  clerk  known  the  residence  of  the  defendant  when 
the  action  was  brought. 

15  May,  1802,  c.  71,  s.  9,  v.  12.  p.  387. 

1^.  746.  Causes  in  progress  of  trial  not  discontinued 
by  arrival  of  new  term. — When  the  trial  or  hearing  of  any 
cause,  civil  or  criminal,  in  a  circuit  or  district  court,  has  been 
commenced  and  is  in  progress  before  a  jury  or  the  court,  it 
shall  not  foe  stayed  or  discontinued  by  the  arrival  of  the  time 
fixed  by  law  for  anodier  session  of  said  court;  and  the  court 
may  proceed  therein  and  bring  it  to  a  conclusion,  in  the  same 
manner  and  with  the  same  effect  as  if  another  stated  term  of 
the  court  had  not  intervened. 

2  Mar.,  1855,  c.  140,  8. 1,  v.  10,  p.  620. 

Seo.  747.  Parties  may  manage  their  canses  person- 
ally or  by  counsel. — In  all  the  courts  of  •the  United  States  the 
parties  may  plead  and  manage  their  own  causes  personally,  or 
by  the  assistance  of  such  counsel  or  attorneys  at  law  as,  by  the 
rules  of  fihe  said  oonrts,  respectively,  are  permitted  to  manage 
and  conduct  causes  therein. 

24  Sept.,  1789,  c.  20,  s.  85,  y.  1,  p.  d2. 

Sec.  748.    Certain  oflBcers  forbidden  to  practice  as 

attorneys,  etc. — No  clerk,  assistant  or  deputy  clerk,  of  any 
territorial,  district,  or  circuit  court,  or  of  the  court  of  claims, 
or  the  Supreme  Court  of  the  United  States,  or  marshal  or 
deputy  marshal  of  the  United  States  within  the  district  for 
which  he  is  appointed,  shall  act  as  a  solicitor,  proctor,  attorney, 
or  counsel  in  any  cause  depending  in  either  of  said  courts,  or 
in  any  district  for  which  he  is  acting  as  such  officer. 

16  Jan.,  1873,  c.  86,  b.  1,  v.  17,  p.  411. 

Sec.  749.    Penalty  for  violating  preceding  section.— 

Whosoever  violates  the  preceding  section  shall  be  stricken 
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from  the  roll  of  attorneys  by  the  court  upon  complaint,  upon 
which  the  respondent  shall  have  due  notice,  and  be  heard  in 
his  defense;  and  in  the  case  of  a  marshal  or  deputy  marshal 
so  acting,  he  shall  be  recommended  by  the  court  for  dismissal 
from  office. 
16  Jan.,  1873,  c.  36,  s.  2,  v.  17,  p.  411. 

Sec.  750.  Final  record— how  made  in  equity  'find 
admiralty  causes. — In  equity  and  admiralty  causes,  only  the 
process,  pleadings,  and  decree,  and  such  orders  and  memo- 
randums as  may  be  necessary  to  show  the  jurisdiction  of  the 
court  and  regularity  of  the  proceedings,  shall  be  entered  upon 
the  final  record.    [See  (698.] 

26  Feb.,  1853,  c.  80,  s.  1,  v.  10,  p.  163. 
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Seo.  751.   Power  of  courts  to  issue  writs  of  habeas 

corpus, — ^The  Supreme  Court  and  the  circuit  and  district 
courts  shall  have  power  to  issue  writs  of  habeas  corpus. 

24  Sept.,  1789,  c.  20.  s.  U,  v.  1,  p.  81;  10  April,  1869,  o.  22,  s.  2,  v.  16,  p. 
44;  2  Mar.,  1833,  c.  57,  s.  7,  v.  4,  p.  634;  5  Feb.,  1867,  c.  28,  s.  1,  v.  14,  p. 
385;  29  Aug.,  1842,  c.  257,  s.  1,  v.  5,  p.  539. 

Authority  of  the  Supreme  Court  depends  upon  appellate 
Jxurisdiction.— The  Supreme  Court  has  authority  to  issue  the  writ  only  as 
an  exercise  of  its  appellate  jurisdiction.  A  decision  that  a  person  must  be 
imprisoned  must  always  precede  the  application  for  the  writ  of  habeas 
corpus,  and  the  writ  must  always  issue  for  the  revising  of  that  decision,  and 
is;  therefore,  appellate  in  its  nature.  Ex  parte  Bollman  and  SwartwouU  4 
Cr.,  75;  Ex  parts  Buford,  3  Id.,  447;  Ex  parte  Wathins,  7  Pet,  568;  Ex 
parte  Hamilton,  8  Dall.,  17;  Ex  parte  Kearney,  7  Wh.,  38;  Marbury  f?. 
^Madison,  1  Cr.,  187;  Ex  parte  McCardU,  7  Watt.,  506;  Id.,  6  Wall.,  324; 
Exports  Yerger,  8  Wall.,  85. 

Writ  of  error  for  review,  when  proper.— Where  a  circuit  court 
renders  a  final  judgment  refusing  to  discharge  a  prisoner,  the  case  may  be 
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taken  to  the  Sapreme  Court  by  writ  of  error;  or  in  a  case  of  a  division  of 
opinion  of  the  circuit  court  he  may  have  the  point  certified  to  the  Supreme 
Court,  and  the  allowance  or  refusal  of  the  process  as  well  as  the  subsequent 
disposition  of  the  prisoner  is  matter  of  law  and  not  of  discretion.  Ex  parte 
lfi7/fV(iM,4Wall.,2. 

A  single  justice  may  issue  and  deoide.— A  single  justice  of  the 
Supreme  Court  may  issue  the  writ  in  vacation;  but  in  such  a  case  he  cannot 
remit  the  case  to  the  Supreme  Court  for  decision.  In  re  Kaine^  14  How., 
103. 

Not  granted  of  course. — Although  the  writ  of  habeas  carpus  is  one 
of  right,  it  is  not  granted  of  course,  but  only  upon  probable  cause  shown. 
United  States  v.  Lawrence,  4  Cr.,  C.  C,  518;  Matter  of  Keeler,  1  Hemp.«. 
907;  Ex  parte  Vallandigham,  Trial  of  Yallandigham,  250,  where  it  vras 
also  held  that  it  was  proper  to  refuse  the  writ  if  it  api>earB  from  the  facts 
disclosed  on  the  application  that  the  petitioner  would  not  be  discharged 
upon  a  hearing.  It  is  not  a  matter  of  discretion,  but  of  law.  Ex  parte 
MilUgant  supra. 

Previous  decision  no  bar.— Under  the  common  law  system  applica- 
ble to  proceedings  in  habeas  carpus  in  the  federal  courts  a  decision  under 
one  writ  is  no.  bar  to  issuing  any  number  of  other  successive  writs  by  any 
court  or  magistrate  having  jurisdiction.    Ex  parte  Kaine,  3  Blatch.,  1. 

When  issued  by  the  Supreme  Court.— The  Supreme  Court  will 
issue  thetivmt  of  habeas  corpus  to  review  the  proceedings  in  case  of  a  con- 
viction in  the  circuit  or  district  court  and  imprisonment  for  a  crime;  but  it 
will  not  revise  the  same  for  error  where  the  court  below  had  jurisdiction  of 
the  cause,  and  of  the  person,  and  where  it  would  not  be  reviewable  on  a 
writ  of  error.  If  these  things  arc  wanting,  and  the  proceedings  below  axe 
entirely  void  the  prisoner  may  be  discharged.  And  where  the  question  was 
whether  the  act  charged  was  a  crime  against  the  laws  of  the  United  States, 
it  was  held  that  an  error  in  the  decision  did  not  aifect  the  jurisdiction  of  the 
court  nor  warrant  a  discharge  on  the  writ.  Ex  parte  Parks ^  93  U.  S.,  18; 
ExparU  Watkins,  7  Pet.,  568;  ExparU  Lange,  18  Wall.,  163;  ExparU 
Yerger,  8  Id.,  85;  ExparU  Wells,  18  How.,  307. 

In  case  of  contempt.— The  Supreme  Court  will  not  grant  a  habeas 
corpus,  where  a  party  has  been  committed  for  a  contempt,  if  the  court  had 
jurisdiction  of  the  matter;  nor  could  the  court,  in  such  a  case,  inquire  into 
the  sufficiency  of  the  cause  of  commitment  on  a  writ  of  error,  as 'it  has  no 
appellate  jurisdiction  in  criminal  cases.  But  if  the  federal  court,  or  the 
State  court,  where  the  acts  of  alleged  contempt  were  committed  in  the  per- 
formance of  duty  created  by  the  Constitution  or  law»  of  the  United  States, 
has  clearly  exceeded  its  powers  the  prisoner  will  be  discharged.  Ex  parte 
Kearney,  7  Wh.,  38;  Electoral  College  South  Carolina,  1  Hughes,  571;  Mat- 
ter  Engle,  Id.,  592;  Ex  parte  Tatem,  Id.,  588;  Re  Bull,  4  Dill.,  323. 

Suspension  of  the  writ.— Suspension  of  the  privilege  of  habeas* 
carpus  is  not  a  suspension  of  the  writ.  The  writ  issues  as  a  matter  of  course, 
and  on  its  return  the  court  will  decide  whether  the  petitioner  is  to  be  denied 
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the  right  of  proceeding  under  the  writ  if  the  privilege  has  been  suspended. 
And  under  the  act  of  March  8,  1863,  authorizing  the  president  to  suspend 
the  writ,  a  person  arrested  under  the  act  was  entitled  to  a  discharge  if  not 
indicted  or  presented  by  a  grand  jury  convened  at  the  first  term  of  the  cir- 
cuit or  district  court  of  the  United  States  for  the  district.  Ex  parte  Milli" 
gan,4  Wall.,  3;  Ex  parte  BoUtnan  and  Siffartwout,  4  Cr.,  95;  Matter  of 
Keeler,  Hemp.,  306.  It  is  competent  for  congress  to'pass  a  law  authorizing 
the  president  to  susi>end  the  privilege  of  the  writ,  but  the  president  has  no 
authority  in  the  premises  except  such  as  is  conferred  by  congress.  McCall 
V.  McDowell,  1  Abb.,  U.  S.,  212. 

Sec.  752.    Power  of  judges  to  gj^aut  writs  of  habeas 

corpus. — The  several  justices  and  judges  of  the  said  courts, 
within  their  respective  jurisdictions,  shall  have  power  to  grant 
writs  of  habeas  corpus  for  the  purpose  of  an  inquiry  into  the 
cause  of  restraint  of  liberty. 

24  Sept.,  1789,  c.  20,  s.  14,  v.  1,  p.  81;  10  April,  1869,  c.  22,  s.  2,  v.  16,  p. 
44;  2  Mar.,  1833,  c.  57,  s.  7,  v.  4,  p.  634;  5  Feb.,  1867,  c.  28,  s.  1,  v.  14,  p. 
885;  29  Aug.,  1842,  c.  257,  s.  1,  v.  5,  p.  539. 

Sec.  753.  Writ  of  habeas  corpus  when  prisoner  is  in 
jail. — The  writ  of  haieas  corjms  shall,  in  no  case,  extend  to 
a  prisoner  in  jail,  unless  where  he  is  in  custody  under  or  by 
color  of  the  authority  of  the  United  States,  or  is  committed 
for  trial  before  some  court*  tliereof;  or  is  in  custody  for  an  act 
done  or  omitted  in  pursuance  of  a  law  of  the  United  States,  or 
of  an  order,  process,  or  decree  of  a  court  or  judge  tliereof;  or 
IS  in  custody  in  violation  of  the  Constitutidh  or  of  a  law  or 
treaty  of  the  United  States;  or,  being  a  subject  or  citizen  of  a 
foreign  State,  and  domiciled  therein,  is  in  custody  for  an  act 
done  or  omitted  under  any  alleged  right,  title,  authority,  priv- 
ilege, protection,  or  exemption  claimed  under  the  commission, 
or  order,  or  sanction  of  any  foreign  State,  or  under  color 
thereof,  the  validity  and  eflfect  whereof  depend  upon  the  law 
of  nations;  or  unless  it  is  necessary  to  bring  the  prisoner  into 
court  to  testify. 

24  Sept.,  1789,  c.  20,  s.  14,  v.  1,  p.  81;  2  Mar.,  1833,  c  57,  s.  7,  v.  4,  p. 
634;  5  Feb..  1867,  c.  28,  s.  1,  v.  14,  p.  385;  29  Aug.,  1842,  c.  257,  s.  1,  v.  5, 
p.  539. 

Wlien  the  writ  should  issue,  when  not.— It  should  issue  to  relieve 
a  federal  officer  who  has  been  imprisoned  under  State  authority  for  the  per- 
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fdnnance  of  his  duty.  Ex  parte  Rchinaon^  6  McLean,  355.  So  in  all  cases 
which  it  would  reach  at  common  law,  except  that  it  cannot  issue  to  bring 
np  any  peraon  in  jail  unless  held  under  color  of  the  authority  of  the  United 
States.  Ex  parte  Deo  Rochera,  1  McAlL,  68;  Ex  parte  Randolph,  2  Brock., 
445;  and  where  it  was  held  that  the  provision  extended  to  cases  of  commit- 
ment under  civil  as  well  as  criminal  process;  Ex  parte  Babrira,  1  Wash., 
0.  C,  232;  Ex  parte  Dorr,  3  How.,  laS.  So  the  federal  courts  have 
authority  to  issue  writs  of  habeas  corpus  upon  the  arrest  of  a  fugitive  from 
justice  by  authority  of  any  State  upon  the  requisition  of  the  governor  of 
another  State.  Ex  parte  Smithy  3  McLean,  121;  Ex  parte  Kaine,  14  How., 
103.  But  the  Supreme  Court  has  no  jurisdiction  to  review  the  decision  of  a 
district  or  circuit  judge  on  habeas  corpus  in  such  a  case.  Matter  of  Metz- 
ger,  5  How.,  176.  Nor  do  the  acts  of  congress  authorize  the  federal 
courts  to  issue  a  habeas  corpus  at  the  instance  of  a  father  requiring  his  wife 
and  her  friends  to  produce  his  child,  alleged  to  be  detained  from  him.  Ex 
parte  Barry ^  2  How.,  65;  Ex  parte  Everts,  7  Am.  L.  R.,  79. 

Conflict  of  Jorisdiotion.— The  federal  courts  have  no  authority  to  take 
a  person  by  habeas  corpus  from  the  custody  of  the  State  authorities,  except 
for  causes  set  forth  in  this  section,  nor  the  State  courts  authority  to  remove  a 
defendant  from  the  custody  of  the  federal  courts  or  authorities.  Ahleman 
V.  Boothy  21  How.,  506;  United  States  v.  Rector,  5  McLean,  174;  N^rris  tr. 
Newman,  Id.,  92;  Freeman  v.  Howe,  24  How.,  451.  Persons  and  property 
in  the  custody  of  the  law  of  a  State  are  withdrawn  from  the  process  of  the 
courts  of  the  United  States,  unless  otherwise  provided  by  act  of  congress; 
and  in  like  nuumer  persons  and  property  in  the  custody  of  the  law  of  the 
United  States  are  not  subject  to  any  process  of  the  State  courts.  Freeman 
V,  Howe,  supra;  Taylor  v.  Carry  I,  20  How.,  583;  The  Olive  Jordan,  2 
Curt.,  C.  C.,414;  Cropperv.  Cdburn,  Id.,  465;  Ex  parte  Robinson,  6  McLean, 
355;  Peek  v,  Jennies,  7  How.,  634;  Slocfim  v,  Mayberry,  2  Wh.,  2;  Tarble's 
Case,  13  Wall.,  397.  But  it  belongs  to  the  federal  courts  to  determine  the 
question  of  their  o^^  jurisdiction.  The  Supreme  Court  is  the  ultimata 
arbiter  in  such  cases.  United  States  p.  Peters,  5  Cr.,  115;  Freeman  v,  Howe, 
supra;  Ableman  v.  Booth,  21  How.,  506. 

In  case  of  a  sentence  for  life  in  a  State  court,  on  a  conviction  of  treason 
against  the  State,  the  Supreme  Court  of  the  United  States  has  no  power  to 
grant  a  habeas  corpus  to  bring  up  a  prisoner,  except  to  be  used  as  a  witness, 
as  it  is  beyond  the  reach  of  the  federal  courts.  Ex  parte  Dorr,  3  How.,  103. 

This  writ  was  held  proper  to  be  issued  by  any  judge  of  the  United  States, 
in  case  a  marshal  is  imprisoned  by  the  sentence  of  a  State  judge,  as  for  a 
contempt  in  not  producing  the  bodies  of  certain  persons  named  in  a  writ  of 
habeas  corpus,  issued  by  such  State  judge,  where  it  appeared  from  the 
evidence  that  the  persons  named  were  legally  in  the  custody  of  the  marshal, 
pursuant  to  the  provisions  of  the  fugitive  slave  act,  and  that  the  marshal 
was  entitled  to  his  discharge.  Ex  parte  Robinson,  1  Bond.,  39.  See,  also, 
Re  Neill,  8  Blatch.,  156;  Matter  of  Farrand,  1  Abb.,  U.  S.,  140.  A  circuit 
judge  has  no  power  to  review  on  habeas  corpus  the  judgment  of  the  circuit 
court  when  the  prisoner  was  convicted  and  sentenced  under  an  act  which  he 
claims  was  repealed  before  sentence  was  passed.    Re  Callicot,  8  Blatch.,  89. 
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But,  see  contrary,  in  case  of  pardon,  Oreathouae's  Cmb,  2  Abb.,  U.  S.,  382. 
See,  also,  where  the  prisoner  is  in  the  State  prison  for  an  act  done  in  pursu- 
ance of  a  United  States  law,  United  States  v.  Jailer,  2  Id.,  265. 

The  writ  will  issue  to  inquire  into  the  validity  of  the  enlistment  of  a  per- 
son into  the  military  service  of- the  United  States;  and  the  wife  of  a  recruit 
dependent  upon  him  for  support  may  prosecute  a  writ  to  secure  his  discharge 
from  the  army.  Ex  parte  Sehmiedy  1  Dill.,  587;  Matter  of  Ferrena,  3  Ben., 
442;  Seaverif  v,  Seymour,  3  CliflF.,  C.  C,  439. 

Sec.  754.    Application  for  the  writ  of  habeas  corpns. 

— ApplicatioD  for  writ  of  habeas  corpus  shall  be  made  to  the 

court,  or  jastice,  or  jndge  authorized  to  issue  the  same,  by 

complaint  in  writing,  signed  by  the  person  for  whose  relief  it 

is  intended,  setting  forth  the  facts  concerning  the  detention  of 

the  party  restrained,  in  whose  custody  he  is  detained,  and  by 

virtue  of  what  claim  or  authority,  if  known.    The  facts  set 

forth  in  the  complaint  shall  be  verified  by  the  oath  of  the 

person  making  the  application. 

5  Feb.;  1867,  c.  28,  s.  1,  v.  14,  p.  385. 

Practice  in  such  oases.— The  usual  course  of  practice  is  for  the  court 
on  application  of  a  prisoner  for  a  writ,  to  issue  the  writ,  and  on  its  return 
hear  and  dispose  of  the  case;  but  where  the  cause  of  imprisonment  is  fully 
shown  by  the  petitioner  for  the  same,  the  court  may  consider  and  determine 
the  matter  upon  the  facts  stated,  and  determine  from  them  whether  the 
court  should  discharge  the  prisoner.    Ex  parte  Milligan^  4  Wall.,  2. 

Seo.  755.    Allowance  and  direction  of  the  writ — The 

conrt,  or  justice,  or  judge  to  whom  such  application  is  made, 
shall  forthwith  award  a  writ  of  habeas  corpus^  unless  it  appears 
from  the  petition  itself  that  the  party  is  not  entitled  thereto. 
Th^  writ,  shall  be  directed  to  the  person  in  whose  custody  the 
party  is  detained. 
5  Feb.,  1867,  c  28,  s.  1,  v.  14,  p.  385. 

Original  jorisdiotion  of  circuit  court,  appeal  firom.— An  ap- 
peal lies  firom  the  decisions  of  a  distrcit  j  udge  or  of  a  district  court  to  the  circuit 
court,  and  from  the  judgment  of  the  circuit  court,  in  habeas  corpus  cases, 
in  the  exercise  of  original  jurisdiction,  to  the  Supreme  Court.  Ex  parte 
MeCardle,  6  Wall.,  318.  If  the  decision  below  was  unwarranted,  the  Su- 
preme Court,  in  the  exercise  of  its  appellate  jurisdiction,  aided  by  the  writ 
of  certiorari  J  will  relieve  the  prisoner.  Ex  parte  Yerger,  8  Wall.,  85.  See, 
also.  Ex  parte  McCardle,  7  Id.,  506.  In  regard  to  court  martial,  see  Ex  parte 
Vallandighatn,  1  Wall.,  243;  Military  Commissioners,  Dawes  v.  Hoover, 
20  How.,  781. 

18 
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Sec.  756.  Time  of  return. — Any  person  to  whom  sjicli 
writ  is  directed  shall  make  due  return  thei-eof  within  three 
days  threafler,  unless  the  party  be  detained  beyond  the  distance 
of  twenty  miles;  and  if  beyond  that  distance  and  not  beyond 
a  distance  of  a  hundred  miles,  within  ten  days;  and  if  l>eyond 
the  distance  of  a  hundred  miles,  within  twenty  days. 

5  Feb.,  1867,  c.  28,  8. 1,  v.  14,  p.  385, 

Sbo.  757.  Form  of  return. — The  person  to  whom  the 
writ  is  directed  shall  certify  to  the  court,  or  justice,  or  judge 
before  whom  it  is  returnable  the  true  cause  of  the  detention 
of  such  party. 

5  Feb.,  1867,  c.  28,  s.  1.  v.  14,  V-  385. 

Sec.  758.    Body  of  the  party  to  bte  produced.— The 

person  making  the  return  shall  at  the  same  time  bring  the 
body  of  the  party  before  the  judge  who  granted  the  writ. 

5  Feb.,  1867,  c.  28,  s.  1,  v.  14,  p.  385. 

Sec.  759.  Day  for  hearing. — When  the  writ  is  returned, 
a  day  shall  be  set  for  the  hearing  of  the  cause,  not  exceeding 
five  days  thereafter,  unless  the  party  petitioning  requests  a 
longer  time. 

5  Feb.,  1867,  c.  28,  b.  1,  v.  14,  p.  385. 

Sec.  760.     Denial  of  return— counter-allegations— 

amendments. — The  petitioner  or  the  party  imprisoned  or  re- 
strained may  deny  any  of  the  facts  set  forth  in  the  return,  or 
may  allege  any  other  fact^  that  may  be  material  in  the  case. 
Said  denials  or  allegations  shall  be  under  oath.  The  return 
and  all  suggestions  made  against  it  may  be  amended,  by  leave 
of  the  court,  or  justice,  or  judge,  before  or  after  the  same  are 
filed,  so  that  thereby  tlie  material  facts  may  be  ascertained. 

5  Feb.,  1867,  c.  28,  9. 1,  v.  14,  p.  385. 

Sec.  761.    Summary  hearing— disposition  of  party.— 

The  court,  or  justice,  or  judge  shall  proceed  in  a  summary 
way  to  determine  the  facts  of  the  case,  by  hearing  the  testi- 
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mony  and  arguments,  and  thereupon  to  dispose  of  the,  party 
as  law  and  justice  require. 

5  Feb.,  1867,  c.  28,  s.  1,  v.  14,  p.  385.  ^ 

Seo.  762.  '  In  cases  involving  the  law  of  nations,  no- 
tice to  be  served  on  State  attorney-general.— When  a 

writ  of  habeas  corpus  is  issued  in  the  case  of  any  prisoner  who, 
being  a  subject  or  citizen  of  a  foreign  State  and  domiciled 
therein,  is  committed,  or  confined,  or  in  custody,  by  or  under 
the  authority  or  law  of  any  one  of  the  United  States,  or  pro- 
cess founded  thereon,  on  account  of  any  act  done  or  omitted 
under  an  alleged  right,  title,  authority,  privilege,  protection, 
or  exemption,  claimed  under  the  commission  or  order  or  sanc- 
tion of  any  foreign  State,  or  under  color  thereof,  the  validity 
and  effect  whereof  depend  upon  the  law  of  nations,  notice  of 
the  said  proceeding,  to  be  prescribed  by  the  court,  or  justice, 
or  judge  at  the  time  of  granting  said  writ,  shall  be  served  on 
the  attorney-general  or  other  officer  prosecuting  the  pleas  of 
said  State,  and  due  proof  of  such  service  shall  be  made  to  the 
court,  or  justice,  or  judge  before  the  hearing. 

29  Anic.,  1842,  c.  257,  v.  5,  p.  539. 

Seo.  763.  Appeals  in  cases  of  habeas  corpns  to  cir- 
cuit court. — From  the  final  decision  of  any  court,  justice,  or 
judge  inferior  to  the  circuit  coiirt,  upon  an  application  for  a 
writ  of  haheoB  corjma  or  upon  such  writ  when  issued,  an  ap- 
peal may  be  taken  to  the  circuit  court  for  the  district  in  which 
the  cause  is  heard: 

1.  In  the  case  of  any  person  alleged  to  be  restrained  of  his 
liberty  in  violation  of  the  Constitution,  or  of  any  law  or  treaty 
•of  the  United  States. 

2.  In  the  case  of  any  prisoner  who,  being  a  subject  or  citi- 
zen of  a  foreign  State,  and  domiciled  therein,  is  committed  or 
confined,  or  in  custody  by  or  under  the  authority  or  law  of  the 
United  States,  or  of  any  State,  or  process  founded  thereon,  for 
or  on  account  of  any  act  done  or  omitted  under  any  alleged 
right,  title,  authority,  privilege,  protection,  or  exemption,  set 


276  FEDERAL  PBAOTICE* 

up  or  claimed  under  the  commisBion,  order  or  sanction  of  any 
foreign  State  or  sovereignty,  the  vah'dity  and  eflfect  whereof 
depend  upon  the  law  o^nations,  or  under  color  thereof. 

29  Aug.,  1842.  c.  257,  v.  5,  p.  539;  5  Feb.,  1867,  c.  28,  a.  1,  v.  14,  p.  385; 
27  Mar.,  1868,  c.  34,  a.  2,  v.  15,  p.  44. 

Seo.  764.    Appeal  to  Supreme  Court — From  the  final 

decision  of  such  circuit  court  an  appeal  may  be  taken  to  the 
Supreme  Court  in  the  cases  described  in  the  last  clause  of  the 
preceding  section. 

29  Aug.,  1842,  c.  257,  ▼.  5,  p.  539. 

Sbo.  765.  Appeals,  how  taken. — The  appeals  allowed 
by  the  two  preceding  sections  shall  be  taken  on  such  terms, 
and  under  such  regulations  and  orders,  as  well  for  the  custody 
and  appearance  of  the  person  alleged  to  be  in  prison  or  con-{ 
fined  or  restmned  of  his  liberty,  as  for  sending  up  to  the  ap- 
pellate tribunal  a  transcript  of  the  petition,  writ  of  habeas 
oorpu8y  return  thereto,  and  other  proceedings,  as  may  be  pre- 
scribed by  the  Supreme  Court,  or,  in  default  thereof,  by  the 
court  or  judge  hearing  the  cause. 

29  Aug.,  1842,  c.  257,  v.  5,  p.  539;  5  Feb.,  1867,  c.  28,  a.  1,  v.  14,  p.  385. 

Sec.  766.  Pending  (iroceedings  in  certain  cases— ac- 
tion by  State  authority  void. — Pending  the  proceedings 
or  appeal  in  the  cases  mentioned  in  the  three  preceding  sections, 
and  until  final  judgment  therein,  and  after  final  judgment  of 
discharge,  any  proceeding  against  the  person  so  imprisoned  or 
confined  or  restrained  of  his  liberty,  in  any  State  court,  or  by 
or  under  the  authority  of  any  State,  for  any  matter  so  heard 
and  determined,  or  in  process  of  being  heard  and  determined, 
under  such  writ  of  habeas  carpus^  shall  be  deemed  null  and 
void. 

29  Aug.,  1842,  c.  257,  v.  5,  p.  539;  5  Feb.,  1867,  c.  28,  b.  1,  v.  14,  p. 
885. 
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See. 

767.  Districi  attorneys. 

768.  Iowa,  district  attorney. 

769.  Term  and  oath  of  district  attor- 

ney. 

770.  Salaries  of  difttiict  attorneys. 

771.  Duties  of  district  attorneys. 

772.  Statement  of  suits  for  fines,  pen- 

alties, and  forfeitures. 

773.  Returns  of  district  attorneys  to 

solicitor  of  the  treasury. 

774.  Returns  of  district  attorneys  to 

commissioner  of  internal  rev- 
^ue. 

775.  Reports  by  district  attorney  to 

department  of  justice. 

776.  Marshals. 

777.  Geor^a  (N.  D.),  marshal's  of- 

fice in. 

778.  Iowa,  marshal. 

779.  Marshal's  term. 

780.  Deputy  marshals. 

781   Marshals'  salaries  for  extra  ser- 
vices. 

782.  Oath  of  marshals  and  deputy 

marshals. 

783.  Marshal's  bond. 

784.  Suits  on  marshal's  bond;  costs. 

785.  Marshal's  bond  to  remain  after 

judgement  as  further  security. 

786.  Limi&tion  of  suit  on  marshal's 

bond. 


Seo. 

787.  Duties  of  marshal. 

788.  Marshals  shall   have,  in   each 

State,  the  same  power  as  sher- 
iffs in  executing^  the  laws  of  the 
United  States. 
789  In  case  of  death  of  the  marshals, 
deputies  to  continue. 

790.  Marshals  and  deputy  marshals, 

when  removed  or  office  expires, 
may  execute  process  in  their 
hands. 

791.  Marshal's  returns  to  the  solic- 

itor of  the  treasury. 

792.  Returns  of  marshals  to  auditor 

of  post-office  department. 

793.  Vacancies  in  office  of  district  at- 

torney and  marshal,  how  filled 
temporarily. 

794.  Oath  of  clerks. 

795.  Clerk's  bond. 

796.  Bond  of  deputy  clerks. 

797.  Clerk  to  forward  to  solicitor  of 

the  treasury  a  list  of  judg- 
ments. 

798.  Account  of  payments  and  mon- 

evs  in  court  to  be  stated  by  the 
Clerk. 

799.  Oaths  to  persons  identifying  pa- 

pers in  admiralty  causes,  when 
administered  by  clerks. 


Sko.  767.  District  attorneys. — There  shall  be  appointed 
in  eacli  district,  except  in  the  middle  district  of  Alabama,  and 
the  northern  district  of  Georgia,  and  the  western  district  of 
South  Carolina,  a  person  learned  in  the  law,  to  act  as  attorney 
for  the  United  States  in  such  district.    The  district  attorney 
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of  the  northern  district  of  Alabama  shall  perform  the  duties 
of  district  attorney  of  the  middle  district  of  said  State;  and 
the  district  attorney  of  tlie  southern  district  of  Georgia  shall 
.perform  the  duties  of  district  attorney  of  the  northern  district 
of  said  State;  and  the  district  attorney  of  the  eastern  district 
of  South  Carolina  shall  perform  the  duties  of  district  attorney 
for  the  western  district  of  said  State. 

24  Sept.,  1789,  c.  20,  s.  35,  v.  1,  p.  92;  20  June,  1874,  c.  328,  v,  18,  p.  109. 
Ala.,  21  April,  1820,  c.  47,  s.  6,  v.  3,  p.  565;  10 Mai-.,  1824,  c.  28,  s.  8,  v.  4, 
p.  10;  6  Feb.,  1839,  c.  20,  s.  7,  v.  5,  p.  316.  Ark.,  15  June,  1836,  c.  100,  8. 
6,  V.  5,  p.  51;  3  Mar.,  1851,  c.  24,  s.  4,  v.  9,  p.  595.  Ga.,  11  Aug.,  1848,  c. 
151,  8.  7,  V.  9,  p.  281.  Fla.,  3  Mar.,  1845,  c.  75,  a.  7,  v.  5,  p.  788;  23  Feb., 
1847,  c.  20,  a.  5,  v.  9,  p.  131.  111.,  3  Mar.,  1819,  c.  70,  8.  4,  v.  3,  p.  503;  13 
Feb.,  1855,  c.  96,  s.  9,  v.  10,  p.  607.  Ind.,  3  Mar.,  1817,  c.  100,  a.  4.  v.  3,  p. 
891.  Iowa,  3  Mar.,  18^,  c.  76,  a.  4,  V.  5,  p,  789.  Eana.,  29  Jan.,  1861,  c.  20, 
a.  4,  V.  12,  p.  128.  La.,  27  July,  1866,  c.  280,  a.  1,  v.  14,  p.  300.  Mich..  1 
July.  1836,  c.  234.  a.  4,  v.  5,  p.  62;  24  Feb.,  1863,  c.  54,  s.  8,  v.  12,  p.  661. 
Minn.,  11  May,  1858,  c.  31,  a.  3,  v.  11,  p.  285.  Miaa.,  3  April,  1818,  c.  29, 
a.  4,  y.  3,  p.  413;  18  June,  1838.  c.  115,  a.  6,  y.  5,  p.  248.  Mo.,  16  Mar., 
1822,  c.  12,  a.  4,  v.  3,  p.  653;  3  Mar.,  1857,  c.  100.  aa.  8,  9,  y.  11,  p.  198; 
Nebr.,  25  Mar.,  1867,  c.  7,  a.  1.  y.  15,  p.  5.  Ney.,  27  Feb.,  1865,  c.  64,  a.  1, 
y.  13.  p.  440.  N.  Y,  3  Mar.,  1815.  c.  95,  y.  3.  p.  235;  25  Feb.,  1865,  c.  54; 
a.  1,  y.  13,  p.  438.  N.  C,  4  June,  1790,  c.  17,  a.  1,  y.  1,  p.  126;  4  June,  1872, 
c.  282,  a.  7,  y.  17,  p.  217.  Ohio,  19  Feb.,  1802,  c.  7,  a.  4,  v.  2,  p.  202;  10 
Feb.,  1855,  c.  73,  a.  8,  y.  10,  p.  605.  Oreg.,  3  Mar.,  1859,  c.  85,  a.  3,  y.  11,  p. 
437.  Pa.,  20  April,  1818,  c.  108,  a.  5,  y.  3,  p.  463.  Tenn.,  29  April,  1802,  c. 
31,  a.  20,  y.  2,  p.  165;  18  June,  1838,  c.  118,  a.  11,  y.  5,  p.  250;  18  Jan., 
1839,  c.  3.  a.  1,  y.  5,  p.  313.  Tex.,  29  Dec.,  1845,  c.  1,  a.  3,  y.  9,  p.  1;  21 
Feb.,  1857,  c.  57,  a.  6,  y.  11,  p.  165.  Vfc.,  2  Mar.,  1791,  c.  12,  s.  1,  y.  1,  p. 
197.  Va.,  3  Feb.,  1871,  c.  35,  a.  8,  y.  16,  p.  404.  W.  Va.,  4  Feb.,  1819,  c. 
12,  88.  1,  3,  y.  3,  pp.  478,  479;  26  May,  1824,  c.  167,  a.  1,  y.  4,  p.  48;  11 
June,  1864,  c.  120,  a.  1,  y.  13.  p.  124.  Wiav  6  Aug.,  1846,  c.  89,  a.  5.  y.  9, 
p.  57;  29  June,  1870,  c.  175,  a.  8,  v.  16,  p.  172;  22  June,  1874,  c.  401,  «.  3, 
V.  18.  p.  195. 

Sec.  768.  Iowa,  district  attorney.— The  district  attor- 
ney of  the  district  of  Iowa  shall  perform  the  duties  of  district 
attorney  for  all  of  the  divisions  of  said  district. 

3  Mar.,  1849,  c.  124,  s.  5,  y.  9,  p.  412;  3  Mar.,  1859,  c.  85,  88.  5,  8,  pp. 
437,  438;  30  June,  1870,  c.  178,  sa.  1,  3,  y.  16,  p.  174. 

Sec.  769.    Term  and  oath  of  district  attorney,— Dis- 

trict  attorneys  shall  be  appointed  for  a  term  of  four  years,  and 
their  commissions  shall  cease  and  expire  at  the  expiration  of 
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four  years  from  their  respective  dates.  And  every  district  at- 
torney, before  entering  upon  his  office,  shall  be  sworn  to  a 
faithful  execution  thereof. 

24  Sept,  1789,  c.  20,  s.  35,  v.  1,  p.  92;  15  May,  1820,  c.  102,  ss.  1,  2, 
V.  3,  p.  582. 

Seo.  770.    Salaries  of  district  attorneys.— The  district 

attorney  for  the  southern  district  of  New  York  is  entitled  to 
receivjB  Quarterly,  for  all  his  services,  a  salary  at  the  rate  of 
six  thousand  dollars  a  year.  For  extra  services  the  district 
attorney  for  the  district  of  California  is  entitled  to  receive  a 
salary  at  the  rate  of  five  hundred  dollars  a  year,  and  the  dis- 
trict attorneys  for  all  other  districts  at  the  rate  of  two  hundred 
dollars  a  year. 

N.  T.  (8.  D.),  6  Aug.,  1861,  c.  55,  s.  1,  v.  12,  p.  317.  (M.,  28  Sept.,  1850, 
c.  86,  8.  8,  V.  9,  p.  522.  Districts  in  1841,  3  Mar.,  1841,  c.  35,  s  1,  v.  5,  p. 
427.  Ark.  (W.  D.),  3  Mar.,  1851,  c.  24,  8.  4,  v.  9,  p.  565.  Fla.  (N.  D.),  3 
Mar.,  1845,  c.  75,  s.  7,  v.  5,  p.  788.  Ha.  (S.  D.),  23  Feb.,  1847,  c  20,  a.  5, 
y.  9,  p.  131.  Iowa,  3  Mar.,  1845,  c.  76,  8.  4,  v.  5,  p.  789.  Eans.,  29  Jan., 
1861,  0.  20,  8.  4,  V.  12,  p.  128.  Mich.  (W.  D.).  24  Feb.,  1863,  c.  54,  s.  3,  v. 
12,  p.  661.  Minn.,  11  May,  1858,  c.  31,  8.  3,  v.  11,  p.  285.  Nebr.,  8  Jane, 
1872,  c.  350,  V.  17,  p.  837.  N.  Y.  (E.  D.},  25  Feb.,  1865,  c.  54.  b.  1,  v.  13,  p. 
438.  Obio  OS.  D.),  10  Feb.,  1855,  c.  73,  s.  8,'v,  10,  p.  605.  Oreg.,  3  Mar., 
1859,  c.  85,  a.  3,  v.  ll,  p.  437.  Nev.,  20  July,  1868,  c.  176,  s.  1,  v.  15,  p.  109. 
TcMW  (E.  D.),  29  Dec,  1845,  c.  1,  s.  3,  v.  9,  p.  1.  I^exas  (W.  D.),  21  Feb., 
1857,  c.  57,  8.  6,  v.  11,  p.  165.  W.  Va.,  4  Feb.,  1819,  c  12,  88. 1,  3,  v.  3,  pp. 
478, 479j  26  May,  1824,  c.  167,  s.  1,  v.  4,  p.  48;  11  Jone,  1864,  c.  120,  8. 1, 
V.  13,  p..l24.  Wis.,  6  Aug.,  1846,  c.  89,  8.  5,  v.  9,  p.  57;  29  June,  1870,  c. 
175,  8.  8,  V.  16,  p.  172. 

Skc.  771.  Duties  of  district  attorneys.— It  shall  be  the 
duty  of  the  district  attorney  to  prosecute^  in  his  district,  all 
delinquents  for  crimes  and  offenses  cognizable  under  the  au- 
thority of  the  United  States,  and  all  civil  actions  in  which  the 
United  States  are  concerned,  and,  unless  otherwise  instructed 
by  the  secretary  of  the  treasury,  to  appear  in  behalf  of  the  de- 
fendants in  all  suits  or  proceedings  pending  in  his  district 
against  collectors,  or  other  officers  of  the  revenue,  for  any  act 
done  by  them  or  for  the  recovery  of  any  money  exacted  by  or 
paid  to  such  officers,  and  by  them  paid  into  the  treasury. 

24  Sept.,  1789^  c.  20,  s-  35^  t.  1,  p.  92;  3  Mar.,  1868,  c.  76,  8.  13,  v. 
12,  p.  741- 


280  FEDEEAL  PEACTIOB. 

Distriot  attorney  must  appear  for  the  United  States.  —  No 
power  is  conferred  by  statute  or  usage  on  the  courts  of  the  United  States  to 
recognize  a  suit,  civil  or  criminal,  as  legally  before  them  in  the  name  of  the 
(Jnited  States,  unless  it  is  instituted  and  prosecuted  by  a  district  attorney, 
legally  appointed  and  commissioned,  conformably  to  the  statute;  and,  al- 
though the  signature  of  the  district  attorney  is  no  part  of  an  indictment,  it 
is  necessary  as  evidence  to  the  court  that  he  is  prosecuting  the  party  charged 
with  an  offense  conformably  with  his  duty.  United  States  v.  McAvoy^  4 
Blatch.,  418.  See,  also,  United  States  v.  Ingersolly  Crabbe,  135,  where  it  was 
held  that  he  was  liable  for  moneys  received  or  lost  by  his  neglec^  The  at- 
torney for  the  United  States  is,  by  law,  official  master  of  suits  prosednted  by 
the  United  States  in  prize  cases,  and  has  authority,  at  his  discretion,  to  of-' 
fer,  or  withhold,  from  the  consideration  of  the  courts  any  particular  testi- 
mony relative  to  a  prize  suit  being  prosecuted  under  his  direction.  The 
Peterhoff,  Blatch.  Prize  Cas.,  463. 

Distriot  attorney's  duty  and  powers.— The  district  attorney  is  es- 
pecially charged  with  the  prosecution  of  all  delinquents  for  crimes  and  of- 
fenses against  the  laws  of  the  United  States;  and  these  duties  do  not  end 
with  the  judgment  or  order  of  the  court,,  but  he  is  bound  to  provide  the  mar- 
shal with  all  necessary  process  to  cany  into  execution  judgments  or  orders 
of  the  courts;  and  the  marshal  is  not  bound  to  apply' to  him  for  executions 
in  cases  of  fines  levied.    Levy  Court  r.  Ringgold^  5  Pet.,.  450. 

So  the  district  attorney  has  power,  under  control  of  the  court,  at  aiiy  time 
before  a  jury  i»  impaneled,  to  enter  a  nolle  prosequi.  United  States  r, 
StoweU,  2  Curt.,  CO.,  153;  and  may  assure  a  counterfeiter  of  a  pardon, 
who  will  disclose  accomplices  and  produce  the  plates  and  counterfeit  paper; 
but  the  mere  disclosure  is  not  enough.    1  Op.  Atty.  Gen.,  77. 

Seo.  772.    Statement  of  suits  for  flnes^  penalties,  and 

forfeitures. — Everj'^  district  attorney  shall,  on  instituting  any 
suit  for  the  recovery  of  any  fine,  penalty,  or  forfeiture,  ininie*- 
diately  transmit  to  the  solicitor  of  the  treasury  a  statement 
thereof. 
29  May,  1830,  c.  153,  s.  4,  r.  4;  p.  415. 

Seo.  773.    Returns  of  district  attorneys  to  solicitor 

of  the  treasury. — Every  district  attorney  shall,  immediately 
after  the  end  of  every  term  of  the  circuit  and  district  courts 
for  his  district,  forward  to  the  solicitor  of  the  treasury,  ex- 
cept in  the  cases  provided  for  in  the  next  section,  a  full  and 
particular  statement,  accompanied  by  the  certificate  of  the 
clerks  of  said  courts,  respectively,  of  all  causes  pending  in  said 
courts,  and  of  all  causes  decided  therein  during  such  term,  in 
which  the  JJnited  States  are  party.    He  shall  also,  on  the  first 
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day  of  October  in  eacli  year,  make  a  return  to  said  solicitor 
of  the  number  of  suits  and  proceedings  commenced,  pending, 
and  determined  within  his  district  during  the  fiscal  year  next 
preceding  the  date  of  such  return,  showing  the  date  when 
proceeding  or  suit  in  each  case  was  commenced.  If  the  de- 
termination thereof  has  been  delayed  or  continued  beyond  the 
usual  or  reasonable  period,  the  reasons  must  be  set  forth,  and 
a  statement  must  be  made  of  the  measures  taken  by  the  dis- 
trict attorney  to  press  such  proceedings  or  suits  to  a  close. 

29  May,  1830,  c.  153,  s.  3,  v.  4,  p.  414;  3  Mar.,  1863,  c.  76,  8. 13,  v.  12, 
p.  741;  2  Mar.,  1867,  c.  169,  s.  3,  v.  14,  pp.  471,  472. 

Sec.  774.    Returns  of  district  attorneys  to  commis- 
sioner of  internal  revenue, — ^When  any  suit  or  proceeding 

arising  under  the  internal  revenue  Jaws,  to  which  the  United 
States  are  party,  or  any  suit  or  proceeding  againdt  a  collector 
or  other  officer  of  the  internal  revenue,  wherein  a  district  at- 
torney appears,  is  commenced,  the  attorney  for  the  district  in 
which  it  is  brought  shall  immediately  report  to  the  commis- 
sioner of  internal  revenue  the  full  particulars  relating  to  the 
same;  and  he  shall,  immediately  after  the  end  of  each  term 
of  the  court  in  which  such  suit  or  proceeding  is  pending,  for- 
ward to  the  said  commissioner  a  full  and  particular  statement 
of  its  condition. 

2  Mar.,  1867,  c.  169,  a.  3,  v.  14,  pp.  471,  472. 

Sec.  775.  ReiH>rts  by  district  attorney  to  depart- 
ment of  justice. — ^Each  district  attorney  shall,  immediately 
after  the  end  of  every  term  in  which  any  suit  for  moneys  due* 
on  account  of  the  post-office  department  has  been  pending  in 
his  district,  forward  to  the  department  of  justice  a  statement 
of  any  judgment  or  order  made,  or  step  taken  in  the  same, 
during  such  term,  accompanied  by  a  certificate  of  the  clerk, 
showing  the  parties  to  and  amount  of  every  such  judgment, 
with  such  other  information  as  the  department  of  justice  may 
require.  And  the  said  attorney  shall  direct  speedy  and  effect- 
ual execution  upon  said  judgment,  and  the  United  States  mar- 
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shal  to  whom  the  same  is  directed  shall  make  returns  of  the 

proceedings  thereon  to  the  department  of  justice,  at  such 

times  as  it  may  direct. 

2  July,  1836,  c.  170,  8.  16,  ▼.  5,  p.  83;    8  June,  1872,  c.  335,  s.  309, 
V.  17,  p.  324. 

Seo.  776.    Marshals. — A  marshal  shall  be  appointed  in 

each  district,  except  in  the  middle  district  of  Alabama,  and  the 

northern  district  of  Georgia,  and  the  western  district  of  South 

Carolina.    The  marshal  of  the  southern  district  of  Alabama 

shall  perform  the  duties  of  marshal  of  the  middle  district  of 

said  State,  and  shall  keep  an  office  at  Montgomery,  in  said 

middle  district.    The  marshal  of  the  southern  district  of 

Georgia  shall  perform  the  duties  of  marshal  of  the  northern 

district  of  said  State.    The  marshal  of  the  eastern  district  of 

South  Carolina  shall  perform  the  duties  of  marshal  of  the 

western  district  of  said  State. 

24  Sept.,  1789,  c  20,  s,  27,  v.  1,  p.  87;  22  June,  1874,  c  397,  v.  18,  p.  193. 
Ala.,  21  April,  1820,0.  47, 8.  7,  v.  3,  p.  565;  5  May,  1820,  c.  87,  a.  1,  v.  4. 
p.  399;  6  Feb.,  1839,  c.  20,  s.  7,  v.  5,  p.  316.  Ark.,  15  June,  1836,  c.  100,  s. 
7,  y.  5,  p.  51;  3  Mar.,  1851,  c  24,  a.  4,  t.  9,  p.  595.  Ga.,  11  Aur.,  1848,  c. 
151,  8.  7,  T.  9,  p. 281,  Fla.,  8  Mar.,  1845,  c.  75,  8.  8,  v.  5.  p.  788:  23  Feb.. 
1847,  c.  20,  8.  6,  7. 9,  p.  131.  111.,  3  Mar.,  1819,  c.  70,  s.  5,  y.  3,  p.  503;  13 
Feb.,  1855,  c.  96,  8.  9,  v.  10,  p.  607.  Ind.,  3  Mar.,  1817,  c.  100,  s.  5,  y.  3,  p. 
891.  Iowa,  3  Mar.,  1845,  c.  76,  b.  5,  y.  5,  p.  789.  Eans.,  29  Jan.,  1861,  c. 
20,  8.  4,  y.  12,  p.  128.  La.,  27  July,  1866,  c.  280,  a.  1,  y.  14,  p.  800.  Mich,, 
1  July,  1836,  c.  234,  a.  5,  y.  5,  p.  62;  24  Feb.,  1863,  c.  54,  a.  8,  y.  12,  p.  661. 
Minn.,  11  May,  1858,  c.  81,  a.  3,  y.  11,  p.  285.  Mias.,  3  April,  1818,  c.  29,  a. 
5,  y.  3,  p.  413;  18  June,  1838,  c.  115,  a.  6,  y.  5,  p.  24S.  Mo.,  16  Mar.,  1822, 
c.  12,  a.  5,  y.  3,  p.  653;  8  Mar.,  1857,  c,  100,  aa.  8,  9,  y.  11,  p.  198.  Nebr., 
25  Mar.,  1867,  c.  7,  8. 1,  v.  15,  p.  5.  Ney.,  27  Feb.,  1865,  c.  64,  a.  1,  y.  13, 
'  p.  440.  N.  Y.,  3  Mar.,  1815,  c.  95,  v.  3,  p.  235;  25  Feb.,  1865,  c.  54,  a.  1,  y. 
13,  p.  488.  N.  C,  4  June,  1790,  c.  17,  a.  1,  y.  1,  p.  126.  Ohio,  19  Feb.,  1802. 
c.  7,  a.  5,  y.  2.  p.  202;  10  Feb.,  1855,  c.  73,  a.  8,  y.  10,  p.  605.  Oreg.,  3 
Mar.,  1859,  c  85,  a.  3.  y.  11,  p.  437.  Pa.,  20  April,  1818.  c.  108,  a.  5,  y.  3, 
p.  468.  Tenn.,  29  April,  1802,  c  31,  a.  19,  y.  2,  p.  165;  18  June,  1838,  c. 
118,  a.  10,  y.  5,  p.  250;  18  Jan.,  1839,  c.  3,  a.  1,  v.  5,  p.  313.  Tex.,  29  Dec., 
1845,  c.  1,  a.  3,  y.  9,  p.  1;  21  Feb.,  1857,  c.  57,  a.  6,  y.  11,  p.  165.  Vt.,  2 
Mar.,  1791,  c.  12,  a.  1,  y.  1,  p.  197.  Va.,  8  Feb.,  1871,  c.  35,  a.  8,  y,  16,  p. 
404.  W.  v.,  4  Feb.,  1819,  c.  12,  sa.  1,  3,  y.  2,  pp.  478,  479;  26  May,  1824, 
c.  167,  8.  1,  y.  4,  p.  48;  11  June,  1864,  c.  120,  a.  1,  y.  13,  p.  124.  Wia.,  6 
Augr.,  1846,  c.  89,  a.  5,  y.  9,  p.  57;  29  June,  1870,  c.  175,  a.  8.  y.  16,  p.  172; 
22  June,  1874,  e.  401,  s.  8,  9. 18,  p.  195;  22  June,  1874,  e.  890,  a.  19,  v.  18. 
p.  184.  . 
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Sx:o.  777.    Georgia  (N.  D.),  marshaFs  oifice  in.— The 

marshal  of  the  soathern  district  of  Georgia  shall  keep  an  of- 
fice at  Marietta,  in  the  northern  district,  and  his  charges  for 
mileage,  in  the  execution  of  the  duties  of  his  oflSce,  within  the 
northern  district,  shall  be  computed  from  Marietta. 

18  Aug.,  1848,  c.  151,  s.  7,  v.  9,  p.  281.  • 

Sec.  778.  Iowa,  marshal. — The  marshal  of  the  district 
of  Iowa  shall  perform  the  duties  of  marshal  for  all  of  the  di- 
visions of  said  district,  and  shall  keep  an  office  at  each  of  the 
places  in  the  four  divisions  of  said  district  where  the  circuit 
and  district  courts  thereof  are  required  to  beheld;  and  his 
charges  for  mileage,  in  the  execution  of  the  duties  of  his  of- 
fice, within  said  district,  shall  be  computed  from  the  city  of 
Iowa. 

8  Mar.,  1849,  c.  124,  s.  5,  v.  9,  p.  412;  3  Mar.,  1859.  c.  85,  ss.  5, 8,  y.  II, 
pp.  437,  438;  80  Jane,  1870,  c.  178,  bs.  1,  3,  v.  16,  p.  174. 

Seo.  779.  MarshaFs  term. — Marshals  shall  be  appointed 
for  a  term  of  four  years. 

24  Sept.,  1789,  c.  20,  s.  27,  v.  1,  p.  87;  20  June,  1874,  e.  328,  v.  18,  p. 
109. 

Sec.  780.  Deputy  marshals.— Every  marshal  may  ap- 
point one  or  more  deputies,  who  shall  be  removable  from  office 
by  the  judge  of  the  district  court,  or  by  the  circuit  court  for 
the  district,  at  the  pleasure  of  either. 

24  Sept.,  1789,  c.  20,  8.  27,  v.  1,  p.  87;  23  June,  1874,  c.,469,  v.  18,  p.  253. 

Seo.  781.    Marshals^  salaries  for  extra  services.— 

Marshals  are  entitled  to  receive  salaries,  as  a  compensation  for 
extra  services,  as  follows:  The  marshal  of  the  district  of 
California,  at  the  rate  of  five  hundred  dollars  a  year;  the  mar- 
shal of  the  districts  of  North  Carolina,  at  the  rate  of  four  hun- 
dred dollars  a  year;  the  marshals  of  other  districts,  except  the 
southern  and  eastern  district  of  New  York,  the  eastern  dis- 
trict of  Pennsylvania,  the  southern  district  of  Illinois,  the 
western  district  of  Missouri,  the  northern  and  southern  dis- 
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tricts  of  Georgia,  and  the  districts  of  Massachusetts,  Maryland, 
and  Nevada,  at  the  rate  of  two  hundred  dollars  a  year. 

Cal.,  28  Sept.,  1850.  c.  86,  a.  9,  v.  9,  p.  522;  27  July,  1866,  c.  280,  8. 1,  v. 
14,  p.  300.  N..C.  and  N.  J..  25  Feb..  1808,  c.  22,  s.  1,  v.  2/pp.  468,  469. 
Me.,  N.  H.,  yL  and  Ky.,  28  F$b.,  1799,  e.  19,  s.  1,  v.  1,  p.  625.  Tenn.,  29 
April,  1802,  c.  81,  s.  19,  v.  2,  p.  165;  24  Feb.,  1807,  c.  17,  s.  4,  v.  2,  p.  421; 
18  June,  1888,  c.  118,  ^1,  v.  5,  p.  249;  18  Jan.,  1839,  c.  3,  a.  1,  v.  5,  p.  313. 
R.  I.,  2  Mar.,  1831,  c.  91,  s.  1,  v.  4,  p.  482.  Conn.,  6  Jan.,  1829,  c.  6,  s.  1, 
V.  4,  p.  330.  Nebr.,  8  June,  1872,  c.  350,  v.  17,  p.  337.  N.  Y.  (N.  D.),  and 
Pa.  (W.  D.),  15  May,  1820,  c.  Ill,  s.  4,  v.  3,  p.  598.  Del.,  24  Feb.,  1835,  c. 
23,  a.  1,  V.  4,  p.  753.  Va.,  21  Jan.,  1829,  c.  9,  a.  1,  v.  4,  p.  331.  W.  Va.,  4 
Feb.,  1819,  c.  12,  a.  4,  v.  3,  p.  479;  26  May,  1824,  c.  167,  a.  1,  v.  4.  p.  48;  11 
June,  1864,  c.  120,  a.  1,  v.  13,  p.  124.  Ohio,  19  Feb..  1803,  c.  7,  a.  5,  v.  2,  p, 
202;  10  Feb.,  1805,  c.  73,  a.  8,  v.  10,  p.  606.  La.,  8  April,  1812,  c.  50,  a.  4,  v. 
2,  p.  703;  27  July,  1866,  c.  280,  a.  1,  v.  14,  p.  300.  Miaa.,  3  April,  1818,  c. 
29,  a.  5,  V.  3,  p.  413;  ^8  June,  1838.  c.  115,  a.  7,  v.  5,  p.  248.  Ind.,  3  Mar., 
1817,  c.  100,  a.  5,  v.  3,  p.  391.  111.  (N.  D.),  3  Mar.,  1819,  c.  70.  a.  5,  v.  3,  p. 
503;  13  Feb.,  1855,  c.  96,  a.  8,  v.  10,  p.  607.  Ala.,  5  May,  1830,  c.  87,  a.  2, 
V.  4,  p.  899.  Mo.  (E.  D.),  16  Mar.,  1822,  c.  12,  a.  5,  v.  3,  p.  653;  3  Mar., 
1857,  c.  100,  a.  8,  v.  11.  p.  198.  Mich.,  1  July,  1836,  c.  234,  a.  5,  v.  5,  p.  62; 
24  Feb.,  1863,  c.  54,  a.  8,  v.  12,  p.  662.  Ark.,  15  June,  1886,  c.  100,  a.  7,  v. 
5,  p.  51 ;  3^Mar.,  1851,  c.  24,  a.  4,  v.  9,  p.  595.  Fla.,  3  Mar.,  1845,  c.  75,  a.  8, 
V.  5,  p.  788;  23  Feb.,  1847,  c.  20,  a.  6,  v.  9,  p.  131.  Tex.,  29  Dec.,  1845,  c.  1, 
a.  3,v.  9,  p.  2;  21  Feb.,  1857,  c.  57,  a.  6,  v.  11,  p.  165.  Wia.,  6  Aug.,  1846, 
c.  89,  a.  5,  V.  9,  p.  58.  Iowa,  8  Mar.,  1845,  c.  76,  a.  5,  v.  5,  p.  789.  Minn., 
11  May,  1858,  c.  31,  a.  3,  v.  11,  p.  285.  Oreg.,  3  Mar..  1859,  c.  85,  a.  3,  v.  11, 
p.  437.  Eana.,  29  Jan.,  1861,  c.  20,  a.  4,  v.  12,  p.  128. 

Sec.  782.    Oaths  of  marshals  and  deputy  marshals.— 

Every  marshal  and  deputy  marshal  shall,  before  he  enters 
upon  the  duties  of  his  appointment,  take,  before  the  district 
judge  of  the  district,  an  oath  or  affirmation  in  the  following 
form:  "I,  A.  B.,  do  solemnly  swear  (or  affirm)  tliat  I  will 
faithfully  execute  all  lawful  precepts  directed  to  the  marshal 

of  the  district  of ,  under  the  authority  of  the  United 

States,  and  true  returns  make,  and  in  all  things  well  and  truly, 
and  without  malice  or  partiality,  perform  the  duties  of  the 
office  of  marshal  (or  marshal's  deputy,  as  the  case  may  be)  of 

the  district  of ,  during  my  continuance  in  said  office,  and 

take  only  m^  lawful  fees.  So  help  me  God."  The  words  "  so 
help  me  God  "  shall  be  omitted  in  all  cases  where  an  affirma- 
tion is  admitted  instead  of  an  oath:  Provided^  That  when 
any  person  who  is  appointed  deputy  marshal  resides  and  is 
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more  than  twenty  miles  from,  the  place  where  the  district 
judge  Presides  and  is,  the  said  oath  of  office  may  be  taken  by 
him  before  any  judge  or  justice  of  any  State  court  within  the 
Bame  district,  or  before  any  justice  of  the  peace  having 
authority  therein,  or  before  any  notary  public  duly  appointed 
in  such  State,  or  before  any  commissioner  of  a  circuit  court 
for  such  district,  and  shall,  when  certified  by  such  officer  to 
the  said  district  judge,  be  as  effectual  as  if  taken  before  such 
district  judge. 

24  Sept.,  1789,  c.  20,  ss.  7, 27.  v.  1,  pp.  76,  87;  28  Feb.,  1799,  c.  19,  6.  2, 
▼.  1,  p.  625;  16  Sept.,  1850,  c.  52,  ss.  1,  2,  v.  9,  p.  468. 

Sec.  783.  Marshals^  bonds.— Every  marshal,  before  he 
enters  on  the  duties  of  his  office,  shall  give  bond  before  the 
district  judge  of  the  district,  jointly  and  severally  with  two 
good  and  sufficient  sureties,  inhabitants  and  freeholders  of  such 
district,  to  be  approved  by  said  judge,  in  the  sum  of  twenty 
thousand  dollars,  for  the  faithful  performance  of  said  duties  by 
himself  and  his  deputies.  Said  bond  shall  be  filed  and 
recorded  in  the  office  of  the  clerk  of  the  district  court  or  cir- 
cuit court  sitting  within  the  district,  and  copies  thereof,  cer- 
tified by  the  clerk,  under  the  seal  of  the  said  court,  shall  be 
competent  evidence  in  any  court  of  justice.   . 

24  Sept.,  1789,  c.  20,  s.  27,  v.  1,  p.  87;  10  April,  1806,  c.  21,  s.  1,  v.  2.  p. 
872;  22  Feb,,  1875,  c.  95,  «.  2,  v.  18,  p.  833. 

When  not  liable  on  his  bond.— A  marshal  is  not  liable  for  the  act 
of  his  deputy  in  discharging  sureties  on  a  replevin  bond,  in  case  the  plaintiff 
in  the  suit  has  done  that  which  was  calculated  to  mislead  the  deputy  and 
induce  him  to  commit  the  mistake.  Rogers  v.  The  Marshal^  1  Wall.,  644 
An  irregularity  on  the  part  of  the  marshal  may  be*  cured  by  the  assent  or 
ratification  of  the  parties  interested  if  there  be  no  mala  fides.  The  Col- 
lector^  6  Wh.,  194;  Guinn  v.  Buchanan,  4  How.,  1.  The  comptroller  of  the 
treasury  may  direct  to  whom  the  marshal  shall  pay  moneys  received  upon 
executions  for  the  United  States,  and  if  the  directions  are  followed  he  will 
not  be  responsible  for  loss.    United  States  v,  Giles,  9  Qr.,  212. 

So  he  is  not  liable  for  an  escape  of  a  debtor  committed  to  a  State  jail  under 
process  from  the  courts  of  the  United  States,  as  the  keepers  of  jails  in  such 
cases  are  not  the  agents  or  deputies  of  the  marshal.  Randolph  v.  Donald- 
son, 9  Cr.,  76.  So,  for  not  returning  execution,  unless  required  by  rule  of 
court,  and  he  has  refused.    United  States  v.  Williams,  5  Gr.,  C.  C,  400. 
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When  liable. — ^A  marshal  is  liable  if  he  suffers  a  debtor  to  escape  after 
arrest,  thotif^h  the  debtor  return  into  custody  and  is  in  court  on  the  return 
day.  United  States  v.  Brents  1  Cr.,  C.  C,  525.  So  he  may  be  required  to 
account  for  all  fines  and  penalties  received,  and  on  failure  so  to  do  would  be 
liable  to  a  suit.  United  States  v.  Williams^  5  Cr.,  C.  C,  619.  He  performs 
his  duty  at  his  peril,  and  is  liable  for  any  wrong*  done.  Life  dt  Fire  Ins. 
Co.  V.  Adamff,  9  Pet.,  573;  Segourney  v,  Ingraham,  2  Wash.,  C.  C,  336; 
Worfman  v.  Conyngham,  1  Pet.,  C.  C,  241. 

Besponsibie  for  acts  of  deputy.— The  marehal  is  responsible  for  the 
acts  of  the  deputy  done  in  the  line  of  his  duty,  otherwise  not.  But  in  such 
cases  the  deputy  may  also  be  directly  responsible  to  the  party  injured  by  his 
wrongrful  act.  Bagley  v.  Yates,  3  McLean,  463;  United  States  v.  Mills,  2 
Brock.,  9;  United  States  v.  Moore,  Id.,  817.  See,  also,  1  Op.  Att'y  Gen.,  92. 

In  Mississippi  a  marshal  who  has  collected  money  on  execution  may  be 
proceeded  against  by  motion,  and  a  judgment  rendered  against  him  for  the 
amount.  Gwin  v.  Beedlove,  2  How.,  29;  Gicin  v.  Barton,  6  Id  ,  7.  And  he 
is  generally  liable  for  any  failure  to  pay  moneys  attached  by  him  forthwith 
into  court.  The  Laurens,  Abb.,  Adna.,  508.  Suits  may  be  brought  by  the 
party  iigured  in  his  own  name.    Montgomery  v.  Hernandez,  12  Wh.,  129. 

Sureties  of  the  marshal. — ^The  marshal  and  the  sureties  on  his  bond 
are,  liable  for  all  advances  made  to  him  by  the  president  of  the  United 
States  under  the  authority  of  law,  and  they  are  liable  to  account  for  all 
common  law  fines  and  forfeitures  received  by  the  marshal  whether  on  execu- 
tion or  otherwise.  United  States  p,  Williams,  5  Cr.,  C.  C,  619.  They  can- 
not be  proceeded  against  jointly,  by  motion,  in  a  summary  way  as  provided 
by  the  State  of  Mississippi  in  case  of  shenfis,  but  must  be  sued  as  directed 
by  act  of  congress.    Givin  v.  Barton,  6  How.,  7. 

Where  a  marshal  receives  upon  an  execution,  befoi^  the  date  of  his  official 
bond,  money  due  to  the  United  States  with  orders  from  the  comptroller  to 
pay  it  into  the  United  States  bank,  which  he  neglects  to  do,  the  sureties  on 
his  official  bond  afterwards  executed,  are  not  liable  therefor,  though  the 
money  remains  in  the  marshal^s  hands  after  the  execution  of  the  bond. 
United  States  v,  Giles,  9  Cr.,  214. 

8bc.  784r.  Suits  on  marshaFs  bond— costs.— In  case  of 
a  breach  of  the  condition  of  a  marshal's  bond,  any  person 
thereby  injured  may  institute  in  his  own  name  and  for  his  sole 
use  a  suit  on  said  bond,  and  thereupon  recover  such  damages 
as  shall  be  legally  assessed,  with  costs  of  suit,  for  which  execu- 
ti<*n  may  issue  for  him  in  due  form.  If  such  party  fails  to 
recover  in  the  suit,  judgment  shall  be  rendered  and  execution 
may  issue  against  him  for  costs  in  favor  of  the  defendant;  and 
the  United  States  shall,  in  no  case,  be.  liable  for  the  same. 

10  April,  1806,  c.  21,  s.  2,  p.  373. 
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When  the  marshal  liable,  when  not.— Where  a  court  martial  has 
jurisdiction  over  the  subject-matter,  an  action  of  trespass  against  the  min- 
isterial officer  who  executes  the  sentence,  will  not  lie.  Dyner  v.  Hoover,  20 
How.,  65;  Slade  r.  Minora  2  Or.,  C.  C,  139.  But  it  is  otherwise  when  the 
coui-t  has  no  jurisdiction.  Wist  v.  Withers,  3  Cr.,  331.  If  the  court  has 
jurisdiction  to  issue  the  writ  it  is  a  protection  to  the  officer  in  all  courts 
where  the  writ  points  out  the  proper^  to  be  seized.  But  where  the  process 
or  writ  merely  directs*  the  officer  to  make  money  out  of  property  of  the 
party  named  the  officer  must  determine  for  himself  whether  the  property  he 
proposes  to  take  is  liable  to  be  so  taken,  and  he  is  liable  in  damages  for  mis- 
takes thus  made.  B%^ek  r.  Colbaih,  3  Wall.,  334.  Where  a  ministerial 
officer  acts  in  good  faith  he  is  not  liable  to  exemplary  damages.  Tracy  v. 
Swartwout,  10  Pet.,  80.  But  he  is  not  justified  by  an  order  or  process  which 
is  void  for  want  of  jurisdiction  in  the  court.  Duncan  v,  Darst,  1  How.,  301 ; 
WooUey  v.  Dodge,  6  McLean,  142. 

Seo.  785.  MarshaFs  boiid  to  remain  after  judgment 
as  farther  security. — The  said  bond  shall  i-emain,  after  any 
judgment  rendered  thereon,  as  a  eecurity  for  the  benefit  of 
any  pei*son  injured  by  breach  of  the  condition  of  the  same, 
until  the  whole  penalty  has  been  recovered;  and  the  proceed- 
ings shall  always  be  as  directed  in  the  preceding  section. 

10  April,  1806,  c.  21,  8.  3,  y.  2,  p.  374. 

Sec.  786.    Limitation  of  suit  on  marshal^s  bonds.—  • 

No  suit  on  a  marshal's  bond  shall  be  maintained  unless  it  is 
coipmenced  within  six  years  after  the  right  of  action  accrues, 
saving,  nevertjieless,  the  rights  of  infants,  married  women, 
and  insane  persons,  so  that  they  sue  within  three  years  after 
tbeir  disabilities  are  removed. 
10  April.  1806,  c.  21,  8.  4,  ▼.  2,  p.  374. 

Sec.  787.  Duties  of  marshal. — It  shall  be  the  duty  of 
the  marshal  of  each  district  to  attend  the  district  and  circuit 
courts  when  setting  therein,  and  to  execute,  throughout  the 
district,  all  lawful  precepts  directed  to  him,  and  issued  under 
the  authority  of  the  United  States;  and  he  shall  have  power 
to  command  all  necessary  assistance  in  the  execution  of  his 
dnty.     [8m  1 4999.] 

24  Sept.,  1789,  c.  20,  8.  27.  v.  1.  p.  87. 

Their  dnties  and  privileges.— Marshals  are  bound  simply  as  officers 
of  coorts  to  execute  process  issaed  to  them.    3  Op.  Att>  Gen.,  496;  Id., 
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536;  and  to  account  to  the  United  States  for  moneys  received  by  their  depu- 
ties on  execution.  3  Op.  Att'y  Gen.,  78.  When  he  is  opposed  in  the  execu- 
tion of  his  duty  by  unlawful  combinations  he  has  authority  to  summon  the 
entire  able-bodied  force  of  his  precinct  as  posse  comiiatus.  6  Op.  Att'y 
€ren.,  466.  And  this  includes  militia  of  Uie  State,  or  officers,  soldiers, 
sailors  and  mariners  of  the  United  States.  Id.  And  in  case  of  a  person 
held  by  him  as  a  fu^^tive  from  justice  he  may  refuse,  on  habeas  corpus^  to 
have  tiie  body  of  the  party  before  the  State  court.  -6  Op.  Att'y  Gen.,  227; 
7  Id.,  482;  6  Id.,  290;  Id.,  466.  He  is  required  to  serve  attachments  for  the 
non-attendance  of  witnesses,  though  the  persons  to  be  served  reside  in  a  dis- 
tant county.  United  States  v,  Montgomery^  2  Dall.,  335.  To  bring  the  pro- 
ceeds of  property  sold,  upon  all  interlocutoiy  sales,  into  court  witii  a  regu- 
lar account  of  the  sales.    The  Avary,  2  Gall.,  808. 

Deputies. — ^The  deputy  is  a  sworn  officer  known  to  the  law,  and  he  may 
make  return  as  deputy  of  the  process  served  by  him.  Spafford  v,  Goodelly 
3  McLean,  97.  A  deputy  marshal  is  an  officer  of  the  court  and  amenable 
to  its  jurisdiction  for  malfeasance  in  office.  And  this  jurisdiction  may  be 
exercised  by  summary  order  or  attachment  for  a  contempt.  The  Laurens, 
Abb.,  Adm.,  508;  BagUy  v,  Yates,  3  McLean,  465;  United  States  v.  The 
Lawrence,  7  N.  Y.,  Leg.  Obs.,  174. 

Seo.  788.    Marshals  shall  have,  in  each  State*  the 
same  powers  as  sherifts  in  executing  the  laws  of  the 

United  States. — ^The  marshals  and  their  duputies  shall  have, 
in  each  State,  the  same  powers  in  executing  the  laws  of  the 
United  States,  as  the  sheriffs  and  their  deputies  in  such  State 
may  have,  by  law,  in  executing  the  laws  thereof. 

28  Feb.,  1795,  c.  36,  s.  9,  v.  1,  p.  425;  29  July,  1861,  c.  25,  s.  7,  v.  12,  p. 
282. 

Sec.  789.    In  case  of  death  of  the  marshals,  deputies 

to  continue. — In  case  of  the.  death  of  any  marshal,  his  deputy 
or  deputies  shall  continue  in  o£Sice,  unless  otherwise  specially 
removed,  and  shall  execute  the  same  in  the  name  of  the 
deceased,  until  another  marshal  is  appointed,  as  provided  in 
tliis  chapter,  and  duly  qualified.  The  defaults  or  misfeasances 
in  ofiice  of  such  deputies  in  the  mean  time  shall  be  adjudged 
a  breach  of  the  condition  of  the  bond  given  by  the  marshal 
who  appointed  them ;  and  the  executor  or  administrator  of  the 
deceased  marshal  shall  have  like  remedy  for  the  defaults  and 
misfeasances  in  office  of  such  deputies,  during  such  interval, 
as  he  would  be  entitled  to  if  the  marshal  had  continued  in  life 
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and  in  the  exercise  of  his  said  office  until  his  successor  was 
appointed  and  dnljr  qualified. 

24  Sept.,  1789,  c  20,  s.  28,  v.  1,  p.  87. 

Sec.  790.  Marshals  and  deputy  marshals,  when  re- 
moved or  oiBBce  expires,  may  execute  process  in  their 

hands. — Every  marshal  or  his  deputy,  when  removed  from 
office,  or  when  the  term  for  which  the  marshal  is  appointed 
expires,  shall  have  power,  notwithstanding,  to  execute  ail  such 
precepts  as  may  be  in  their  hands  respectively  at  the  time  of 
such  removal  or  expiration  of  office;  and  the  marshal  shall  be 
held  responsible  for  the  delivery  to  his  successor  of  all  pris- 
oners wlio  may  be  in  his  custody  at  the  time  of  his  removal, 
or  when  the  term  for  which  he  is  appointed  expires;  and  for 
that  purpose  he  may  retain  such  prisoners  in  his  custody  until 
his  successor  is  appointed  and  duly  qualified. 

24  Sept.,  1789,  c.  20,  a.  28,  v.  1,  p.  87;  7  May,  1800,  c*  45,  b.  3,  v.  2.  p.  61. 

Bemoval  from  office,  acts  done  after.— A  sale  of  land  by  a  max- 
shal  on  a  tenditi(mi  exponas  after  he  is  removed  from  office  is  not  void.  And 
when  SQch  sale  is  returned  to  the  court  and  confirmed  by  it  on  motion,  and 
a  deed  ordered  to  be  made  by  the  new  marshal  to  the  purchaser,  such  sale 
is  valid.    Doolittle  v,  Bryan,  14  How.,  563  (1852). 

Sec.  791.    Marshals^  returns  to  the  solicitor  of  the 

treasury. — Every  marshal  shall,  within  thirty  days  before 
the  comniencement  of  each  term  of  the  circuit  and  district 
courts  in  his  district,  make  returns  to  the  solicitor  of  the 
treasury  of  the  proceedings  had  upon  all  writs  of  execution, 
or  other  process,  which  have  been  placed  in  his  hands,  for  the 
collection  of  moneys  adjudged  and  decreed  to  the  United 
States  in  the  said  courts  respectively. 

,  15  May,  1820,  c.  107,  s.  8,  v.  3,  p.  596;  29  May,  1830,  c.  153,  s.  2.  v.  4,  p. 
414. 

Seo.  792.  Returns  of  marshals  to  auditors  of  post-oifice 

department. — Every  marshal  to  whom  any  execution  upon 
a  judgment  in  any  suit  for  moneys  due  on  account  of  the 
post-office  department  has  been  directed,  shall  make  returns  to 
the  sbcth  auditor  at  such  times  as  he  may  direct,  of  the  pro- 
19 
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ceedings  which  have  taken  place  upon  the  said  process  of 
execntion. 

2  July,  1836,  c.  270,  s.  16,  v.  5,  p.  83;  22  June,  1874,  c,  390,  s,  19,  r.  18, 
p.  184. 

Sec.  793.  Vacancies  in  office  of  district  attorney  and 
marshal,  how  filled  temporarily.— In  case  of  a  vacancy  in 
the'  office  of  the  district  attorney  or  marshal  within  any  cir- 
cuit, the  circuit  justice  of  such  circuit  may  fill  the  same,  and 
the  person  appointed  by  him  shall  serve  until  an  appointment 
is  made  by  the  President,  and  the  appointee  is  duly  qualified, 
and  no  longer.  The  appointment  made  by  such  justice  shall 
be  in  writing,  which  shall  be  filed  in  the  clerk^s  office  of  the 
circuit  court,  and  a  copy  thereof  shall  be  entered  upon  the 
jotlmal  of  said  court.  Any  marshal  so  appointed  shall  give 
bond,  as  if  appointed  by  the  President,  and  the  bond  shall  be 
approved  by  said  justice.  It  shall  then  be  filed  in  the  clerk's 
office  of  said  court,  and  a  copy  shall  be  entered  on  the  journal 
of  the  court.  A  certified  copy  of  such  entry  shall  be  prima 
facie  proof  of  the  execution  of  such  bond,  and  of  the  contents 
thereof. 

3  Mar.,  1863,  c.  93,  s.  2,  v.  12,  p.  768. 

« 

Sec.  794.  Oath  of  clerks.— The  clerk  of  the  Supreme 
Court,  and  every  clerk  and  deputy  clerk  of  a>  circuit  or  district 
court,  shall,  before  he  enters  upon  the  execution  of  his  office, 
take  an  oath  or  affirmation  in  the  following  form:  "  I,  A  B, 
being  appointed  a  clerk  of ,  do  solemnly  swear  (or  af- 
firm) that  I  will  truly  and  faithfully  enter  and  record  all  the 
orders,  decrees,  judgments,  and  proceedings  of  the  said  court, 
and  that  I  will  faithfully  and  impartially  discharge  and  per- 
form all  the  duties  of  my  said  office,  according  to  the  best  of 
my  abilities  and  understanding.  So  help  me  God."  The  words 
"so  help  me  God"  shall  be  omitted  in  all  cases  where  an  affir- 
mation is  admitted  instead  of  an  oath. 

24  Sept.,  1789,  c.  20,  s.  7,  v.  1,  p.  76;  30  June,  1870,  c.  180,  b.  7,  v.  16, 
p.  175. 
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Sec.  795.  Clerk's  bond. — ^The  clerk  of  every  court  shall 
give  bond,  in  a  8iim  to  be  fixed  and  with  enreties  to  be  ap- 
proved by  the  conrt  which  appoints  him,  faithfully  to.  discharge 
the  duties  of  his  ofiSce,  and  seasonably  to  record  the  decrees, 
judgments,  and  determinations  of  the  court  of  which  he  is 
clerk;  and  a  new  bond  may  be  required  whenever  the  court 
deems  it  proper  that  such  bond  should  be  given.  A  copy  of 
every  bond  given  by  a  clerk  shall  be  entered  on  the  journal  of 
the  court  for  which  he  is  appointed,  and  the  bond  shall  be  de- 
posited for  safe-keeping  as  the  court  may  direct.  A  certified 
copy  of  such  entry  shall  be  prirryz  facie  proof  of  the  execution 
of  such  bond  and  of  the  contents  thereof. 

24  Sept.,  1879,  c.  20,  b.  7,  v.  1,  p.  76;  3  Mar.,  1863,  c.  93.  s.  2,  v.  12,  p. 
768;  22  Feb,,  1875,  c.  95,  88.  2,  3,  v.  18,  p.  333. 

Sec.  796.  Bond  of  deputy  clerks. — Any  circuit  or  dis- 
trict court  may  require  any  deputy  clerk  thereof  to  give  bond 
to  the  United  States  for  the  faithful  discharge  of  his  duty  as 
such  deputy,  in  the  same  penalty,  and  with  surety  in  the  same 
manner,  as  is  required  by  law  of  clerks;  and  such  bond  shall 
be  recorded  and  preserved  in  like  manner.  But  the  taking  of 
such  bond  shall  not  afiect  the  legal  responsibility  of  the  clerk 
for  the  acts  of  such  deputy. 

80  June,  1870,  c.  180,  a.  7,  v.  16,  p.  175. 

Sec.  797.    Clerk  to  forward  to  solicitor  of  the  treas- 

■ 

nry  a  list  of  jadgments. — Every  clerk  of  a  circuit  or  dis- 
trict  court  shall,  within  thirty  days  after  the  adjournment  of 
each  term  thereof,  forward  to  the  solicitor  of  the  treasury  a 
list  of  all  judgments  and  decrees,  to  which  the  United  States 
are  parties,  which  have  beenentered  in  said  court,  respectively, 
during  such  tenn,  showing  the  amount  adjudged  or  decreed^ 
in  each  case,  for  or  against  the  United  States,  and  the  term  to 
which  execution  thereon  will  be  returnable.  [He.shall  also,  at 
the  close  of  each  quarter  or  within  ten  days  thereafter,  report 
to  the  commissioner  of  internal  revenue  all  moneys  paid  into 
court  on  account  of  cases  arising  under  the  internal  revenue 
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laws,  as  well  as  all  moneys  paid  on  suits  on  bonds  of  collectors 
of  internal  revenue.  The  report  shall  show  the  name  and  na- 
ture of  each  case,  the  date  of  payment  into  court,  the  amount 
paid  on  account  of  debt,  tax,  or  penalty,  and  also  the  amount 
on  account  of  costs.  If  such  money,  or  any  portion  thereof, 
has  been  paid  by  the  clerk  to  any  internal  revenue  officer,  or 
other  person,  the  report  shall  show  to  whom  each  of  such  pay- 
ments was  made;  and  if  to  an  internal  revenue  officer,  it  shall 
be  accompanied  by  the  receipt  of  such  officer.] 

15  May,  1820,  c.  107,  s.  8,  r.  3,  p.  596;  29  May,  1830,  c.  158,  s.  2,  v.  4,  p. 
414;  22  Feb,,  1875,  c.  95,  $8,  5,  6,  f^.  18,  p.  324;  amended  by  c.  125,  Mar.  1, 
1879,  p.  327. 

Seo.  798.    Account  of  payments  and  moneys  in  court 

to  be  stated  by  the  clerk. — At  each  regular  session  of  any 

court  of  the  United  States,  the  clerk  shall  present  to  the  court 

an  account  of  all  moneys  remaining  therein,  or  subject  to  its 

order,  stating  in  detail  in  what  causes  they  are  deposited,  and 

in  what  causes  payments  have  been  made;  and  said  account 

and  the  vouchers  thereof  shall  be  filed  in  the  court.  * 

24  Mar.,  1871,  c.  2,  s.  3,  V.-17,  p.  596;  22  Feb.,  1875,  c.  95,  8,  5,  v.  18,  p. 
334. 

Sec.  799.  Oaths  to  persons  identifying  papers  in  ad- 
miralty cases,  when  administered  by  clerks.— The  clerks 
of  the  district  and  circuit  courts  may,  in  the  absence  or  in  case 
of  the  disability  of  the  judges,  administer  oaths  to  all  persons 
identifying  papers  found  on  board  of  vessels  or  elsewhere  to  be 
used  on  trials  in  admiralty  causes. 

8  May,  1792,  c.  36,  s.  10,  v.  1,  p.  278. 

Seo.  799a.  That  whenever  the  business  of  the  courts  in  any 
judicial  district  shall  make  it  necessary,  in  the  opinion  of  the 
attorney-general,  for  the  derk  or  marshal  to  furnish  greater 
security  than  the  official  bond  now  required  by  law,  a  bond  in 
a  sum  not  to  exceed  forty  thousand  dollars  shall  be  given  when 
required  by  the  attorney-general,  who  shall  fix  the  amount 
thereof. 

Ch.  95,  Feb.  22, 1875,  p.  838. 
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CHAPTER  XY. 


JURIES. 


800.  Jurors,  oualifications  and  selec- 
tion or»  according  to  State 
laws. 

802.  Jurors,  how  to  be  appointed  in 

the  district. 

803.  Writ  of  venire,  how  issued  and 

served. 

804.  Talesmen  for  petit  juries. 

805.  Special   juries    in    the  circuit 

courts. 

806.  New  York. 

807.  Vermont,  when  petit  juiy  to  be 

summoned. 

808.  Number  of  grand  jurors;  com- 

pleting  jury. 
o09.  Foreman  of  grand  jury,  appomt- 
ment  and  powers  of. 

810.  Grand  juries,  when  summoned. 

811.  Discharge  of  grand  juries. 


Sec. 

812.  Jurors  not  to  be  summoned  of- 

tener  than  once  in  two  years. 

813.  Grand  juries  of  district  courts 

may  act  in  cases  cognizable  in 
circuit  court. 

814.  Arkansas,    western  district,  at 

Helena;  jurors. 

815.  Juries  in  Kentucky  and  Indiana. 

816.  North  Carolina,  juries  at  special 

terms. 

817.  Juries  for  western  district   of 

South  Carolina. 

818.  Vermont,  charge  to  grand  jury 

by  the  circuit  court. 

819.  Challenges. 

822.  Grand  and  petit  jurors,  in  cases 
under  act  20  April,  1881,  c. 
22. 


Sec.  800.  Jurors,  qualifications  and  selection  of,  ac- 
cording to  State  laws. — Jurors  to  serve  the  courts  of  the 
United  States,  in  each  State  respectively,  shall  have  the  same 
qualifications,  subject  to  the  provisions  hereinafter  contained, 
and  be  entitled  to  the  same  exemptions,  as  jurors  of  the  high- 
est court  of  law  in  such  State  may  have  and  be  entitled  to  at 
the  time  when  such  jurors  for  service  in  the  courts  of  the 
United  States  are  summoned;  and  they  shall  be  designated  by 
ballot,  lot,  or  otherwise,  according  to  the  mode  of  forming 
such  juries  then  practiced  in  such  State  court,  so  far  as  such 
mode  may  be  practicable  by  the  courts  of  the  United  States  or 
the  officers  thereof.    And  for  this  purpose  the  said  courts- 


294  FEDERAL  PBAOTIOE. 

may,  by  rule  or  order,  conform  the  desij^ation  and  impanel- 
ing of  juries,  in  substance,  to  the  laws  and  usages  relating  to 
jurors  in  the  State  courts,  from  time  to  time  in  force  in  such 
State.  [This  section  shall  not  apply  to  juries  to  serve  in  the 
courts  of  the  United  States  in  Pennsylvania.*]    [See  S 1671.] 

20  July,  1840,  c.  47.  v.  5,  p.  394;  17  June,  1862,  c.  103,  s.  1,  v.  12,  p.  430; 
20  April.  .1871,  c.  22,  s.  5,  v.  17,  p.  15;  3  Mar.,  1849,  c.  118,  v.  9.  p.  403;  15 
July,  1870.  c  298,  8.  3,  v.  16,  p.  363;  22  Dec.,  1870,  Res-  2,  v.  16,  p.  589;  1 
Mar.,  1875,  e,  114,  8.  4,  v.  18,  p,  336. 

Fraotioe  in  obtaining  a  jury.— Where  a  juror  became  ill  and  was 
discharged  before  any  evidence  was  given,  and  before  the  plaintiff  *8  counsel 
had  concluded  his  opening  address,  and  the  court  ordered  another  juror 
sworn  and  proceeded  with  the  trial  pursuant  to  the  practice  in  the  State 
courts,  it  was  held  that  this  was  the  proper  practice.  Siblei/  v.  Foote,  14 
How..  218. 

The  courts  of  the  United  States  have  the  power  to  make  all  the  necessary 
rules  and  regulations  for  conforming  the  impaneling  of  juries  to  the  laws 
and  usages  in  force  in  the  States;  and  this  power  includes  that  of  regulat- 
ing the  challenges  of  jurors,  whether  peremptory  or  for  cause,  and  in  civU 
and  criminal  cases,  except  as  to  peremptory  challenges  in  cases  of  treason 
and  other  crimes,  punishable  with  death,  which  is  regulated  by  the  act  of 
1790  (now  §  819  of  the  Revised  Statute).  United  States  v.  Shacklefard,  18 
How.,  588.  It  does  not  allow  the  common  law  right  of  thirty-five  peremp- 
tory challenges  to  the  State.    Id.;  United  States  v.  Marchant,  12  Wh.,  480. 

Qualified  peremptory  challenge.— [See,  post,  i  819,  which  now 
regulates  the  right  of  challenges  in  civil  and  criminal  cases.]  A  right  ex- 
ists, on  the  part  of  the  government  in  criminal  cases,  to  a  qualified  peremp- 
tory challenge  to  a  juror  in  a  criminal  case,  that  is,  the  right  to  set  aside  a 
juror  without  challenge  for  cause  or  favor,  and  have  him  finally  excluded 
from  the  jury  unless  the  panel  is  exhausted  by  the  challenges  of  the  prisoner. 
United  States  v.  Douglass,  2  Blatch.,  207.  See,  also.  United  States  v.  Reid, 
12  How.,  261;  UnUed  States  v,  Wilson,  1  Bald.,  78. 

The  acts  of  congress  adopt  the  State  regulations  respecting  the  procure- 
ment of  grand  and  petit  juries  to  serve  in  the  federal  courts,  and  apply  to 
those  courts  the  State  regulations  respecting  the  qualifications  and  the  ex- 
emptions of  grand  and  petit  jurors.  A  challenge  to  a  grand  juror  for  favor 
on  the  ground  that  he  is  a  prosecutor  or  complainant  upon  a  charge,  or  that 
he  is  a  witness  on  the  part  of  the  prosecution,  and  has  been  subpoenaed  or 
bound  in  a  recognizance  as  such,  goes  to  his  qualifications.  A  challenge  to 
the  grand  jury,  on  the  ground  that  they  have  been  selected,  summoned,  and 
returned  by  a  person  unfit  to  summon  an  indifferent  jury  in  the  case,  touches 
the  qualifications  of  the  panel;  and  hence  State  regulations  respecting  such 
challenges  are  applicable  in  the  federal  courts.    United  States  v,  Reid,  2 

*The  last  clause  of  section  800  repealed  by  section  2,  chapter  52,  act  of  June 
30, 1879,  page  43. 
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Blatch*.  435;  United  States  t>.  Woodruff,  4  McLean,  105.  Bnfc  when  chal- 
lenges to  the  array  of  the  grand  jurors  are  abolished  in  the  State  courts, 
they  are  also  abolifihed  in  the  federal  courts.  United  States  v.  Tallman,  10 
Blatch.,  21;  United  States  c.  Reid^  supra. 

It  is  only  necessary  that*  the  proceeding  to  secure  juries  in  the  federal 
courts  should  substantially  comply  with  the  provisions  of  the  State  law,  pre- 
scribing how  jurors  shall  be  selected,  but  a  State  law  which  provides  tUey 
shall  be  taken  from  the  book  of  the  receiver  of  tax  returns,  is  not  binding 
on  the  courts  of  the  United  States.  United  States  v.  Collins^  1  Woods,  499; 
United  States  v.  Woodruff,  4  McLean,  105. 

District  and  oirouit  oourts  in  Territories.— The  district  and  cir- 
cuit courts  of  the  Territories,  held  by  judges  appointed  by  the  President  un- 
der acts  of  congress,  are  not  courts  of  the  United  States,  but  the  fegislative 
courts  of  the  territory;  and  hence  jurors  summoned  into  them  under  the  acts 
of  congress  applicable  to  the  courts  of  the  United  States,  established  under 
the  Constitution  which  relates  to  judicial  power,  are  wrongly  summoned^ 
and  judgment  on  the  verdict  of  such  jurors  cannot  be  sustained  if  properly 
objected  to.  Clinton  v,  Englehrecht,  13  Wall.,  447.  See,  also,  American 
Ins,  Co.  V.  Cantef,  1  Pet.,  546;  Benner  v.  Porter,  9  How.,  235. 

Challenges  now  regulated  by  dtatute.—Challenge8  to  petit  jurors 
in  civil  and  criminal  cases  in  the  federal  courts  are  now  regulated  by  statutes 
of  the  United  States.  See,  post,  §  g  819,  820,  adopted  in  1872.  The  foregoing 
cases  relating  to  such  challenges  were  previously  decided. 

Section  801  of  the  Bevised  Statutes  repealed  by  section  2, 
act  of  June  30, 1879,  as  follows: 

Sec.   2.     Repeal,   801,  820,   821  — Jurors  drawn. 

— ^That  the  per  diem  pay  of  each  juror,  grand  or  petit,  in  any 
court  of  the  United  States,  shall  be  two  dollars;  and  that  the 
last  clause  of  section  eight  hundred  of  the  Eevised  Statutes 
of  the  United  States,  which  refers  to  the  State  of  Pennsylvania, 
and  sections  eight  hundred  and  one,  eight  hundred  and  twenty, 
and  eight  hundred  twenty-one  of  the  Eevised  Statutes  of  the 
United  States,  are  hereby  repealed;  and  that  all  such  jurors, 
grand  and  petit,  including  those  summoned  during  the  session 
of  the  court,  shall  be  publicly  drawn  from  a  box  containing, 
at  the  time  of  each  drawing,  the  names  of  not  less  than  three 
hundred  persons,  possessing  the  qualifications  prescribed  in 
section  eight  hundred  of  the  Revised  Statutes,  which  names 
shall  have  been  placed  therein  by  the  clerk  of  such  court  and  a 
commissioner,  to  be  appointed  by  the  judge  thereof,  which 
commissioner  shall  be  a  citizen  of  good  standing,  residing  in 
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the  district  in  which  &nch  court  is  held,  and  a  well-known 
member  of  the  principal  political  party  in  the  district  in  which 
the  court  is  held  opposing  that  to  whidi  the  clerk  may  belong, 
the  clerk  and  said  commissioner  each  to  place  one  name  in 
Bjiid  box  alternately,  without  reference  to  party  affiliations,  un- 
til the  whole  number  required  shall  be  placed  therein.  But 
nothing  herein  contained  shall  be  construed  to  prevent  any 
judge  from  .ordering  the  names  of  jurors  to  be  drawn  from 
the  boxes  used  by  the  State  authorities  in  selecting  jurors  in 
the  highest  courts  of  the  State;  and  no  person  shall  serve  as  a 
petit  juror  more  than  one  term  in  any  one  year,  and  all  juries 
to  serve  in  courts  after  the  passage  of  this  act  shall  be  drawn 
in  conformity  herewith:  Provided^  That  no  citizen  possessing 
all  other  qualifications  w^ich  are  or  may  be  prescribed  by  law 
shall  be  disqualified  for  services  as  grand  or  petit  juror  in  any 
court  of  the  United  States  on  account  of  race,  color,  or  previous 
condition  of  servitude, 

3  Mar.,  1849,  c.  118,  v.  9,  p.  403;  20  July,  1840,  c.  47,  v.  5,  p.  394;  13 
May,  1800,  c.  61,  v.  2,  p.  82;  15  July,  1870,  c.  298,  s.  3,  v.  16,  p.  3'63;  22 
Dec.,  1870,  Res.  No.  2,  v.  16,  p.  589;  17  June,  1862,  c.  103,  s.  1,  v.  12,  p. 
430;  20  April,  1871,  c.  22,  b.  5,  v.  17,  p.  16. 

Sec.  802.  Jurors,  how  to  be  apportioned  in  the  dis- 
trict.-—Jurors  shall  be  returned  from  such  parts  of  the  district 
from  time  to  time,  as  the  court  shall  direct,  so  as  to  be  most 
favorable  to  an  impartial  trial,  and  so  as  not  to  incur  an  un- 
necessary expense,  or  unduly  to  burden  the  citizens  of  any 
part  of  the  district  with  such  services. 

24  Sept.,  1789,  c.  20,  a.  29,  v.  1,  p.  88. 

Jurors  to  be  selected  from  the  State  at  large.— Under  this  sec- 
tion a  defendant  has  a  riflrht  to  claim  that  the  jurors  shall  be  selected  from 
the  State  atlai^e  and  not  from  a  limited  portion  of  any  part  of  the  State. 
United  States  v.  Woodruffs  supra.  See,  also^ cases  cited  under  §  800,  supra; 
United  States  v.  Stowell^  2  Curt.,  supra. 

Sec.  803.    Writ  of  venire*  how  issued  and  served.— 

Writs  of  Venire  facias^  when  directed  by  the  court,  shall  issue 
from  the  clerk's  office,  and  shall  be  served  and  returned  by 
the  marshal  in  person,  or  by  Iii&  deputy;,  or^in  ease  the  mar- 
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filial  or  his  deputy  is  not  an  indifferent  person^  or  is  interested 
in  the  event  of  the  cause,  by  such  fit  person  as  may  be  specially 
appointed' for  that  purpose  by  the  courts  who  shall  administer 
to  him  an  oath  that  he  will  truly  and  impartially  serve  and  re- 
turn the  writ. 

24  Sept.,  1789,  c.  20,  s.  29,  v.  1,  p.  88. 

Sec.  804.  Talesman  for  petit  juries.— When,  from  chal- 
lenges  or  otherwise,  there  is  not  a  petit  jury  to  determine  any 
civil  or  criminal  cause,  the  marshal  or  his  deputy  shall,  by 
order  of  thecourt  in  which  such  defect  of  jurors  happens,  re- 
turn  jnrymen  from  the  by-standers  sufficient  ta  complete  the 
panel;  and  when  the  marshal  or  his  deputy  is  disquaGfied  as^ 
aforesaid,  jurors  may  be  so  returned  by  such  disinterested 
person  as  the  court  may  appoint,  aiid  such  person  shall  be 
Bwom,  as  provided  in  the  preceding  section. 

24 Sept.,  1789,  c.20,  s.  29,  v.l,p.  88;  3Mar.,  1865,  c.  86,  a.  1,  v.  13,  p. 500. 

See  post,  %  819,  where  the  right  to  challenge  petit  jurors  in  criminal  cases 
is  regulated,  p.  801. 

Sec.  805.  Special  juries  in  the  circuit  courts. — ^When 
special  juries  are  ordered  in  any  circuit  court,  they  shall  be  re- 
turned by  the  marshal  in  the  same  manner  and  form  as  is  re- 
quired in  such  cases  by  tlie  laws  of  the  several  States. 

29  April,  1802,  c.  81,  s.  30,  v.  2,  p.  167. 

Beo.  806.  New  York. — No  jury  shall  be  drawn  for  serv- 
ice  exclusively  in  the  circuit  court  for  the  northern  district  of 
New  York  at  the  adjourned  terms  thereof  required  by  law  to 
be  held  at  Albany  and  Utica,  but  the  jury  drawn  to  serve  in 
the  district  court  held  at  the  same  times  and  places  with  said 
adjourned  terms  shall  be  used  for  the  trial  issue  of  fact  arising 
in  civil  causes  in  said  circuit  court,  and  the  verdicts  of  said 
jiiry,  and  all  proceedings  upon  the  trial  of  said  issues,  shall  be 
of  the  same  effect  as  if  the  said  jury  had  been  drawn  to  serve 
in  the  said  circuit  court. 

4  July,  1864,  c.  245,  s.  2,  v.  13,  p.  385. 
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« 

Seo.  807.    Vermonty  when  petit  jury  to  be  summoned. 

— ^The  clerk  of  the  district  court  for  Vermont  shall  not  cause  a 
petit  jury  to  be  summoned  or  returned  to  any  session  in  which 
there  shall  appear  to  be  no  issue  proper  for  trial  by  jury,  un- 
less by  special  order  of  the  judge. 
29  April,  1802,  c.  31,  a.  29,  v.  2,  p.  167. 

Seo.  808.    Number  of  grand  jurors;  completing  jury. 

— ^Every  grand  jury  impaneled  before  any  district  or  circuit 
court  shall  consist  of  not  less  than  sixteen  nor  more  than  twenty- 
three  persons.  If  of  the  persons  summoned  less  than  sixteen 
attend,  they  shall  be  placed  on  the  grand  jury,  and  the  court 
shall  order  the  marshal  to  summon,  either  immediately  or  for 
a  day  fixed,  from  the  body  of  the  district,  and  not  from  the  by- 
standers, a  sufficient  number  of  persons  to  complete  the  grand 
jury.  And  whenever  a  challenge  to  a  grand  juror  is  al- 
lowed, and  there  are  not  in  attendance  other  jurors  suffi- 
cient to  complete  the  grand  jury,  the  court  shall  make  a 
like  order  to  the  marshal  to  summon  a  sufficient  number  of 
persons  for  that  purpose. 
3  Mar.,  1865,  c.  86,  a.  1,  v.  18,  p.  500. 

Sec:  809.    Foreman  of  grand  jury,  appointment  and 

powers  of. — ^From  ithe  persons  summoned  and  accepted  as 
grand  jurors,  the  court  shall  appoint  the  foreman,  who  shall 
have  power  to  admminister  oaths  and  affirmation  to  w^itnesses 
appearing  before  the  grand  jury. 

3  Mar.,  1865,  <f.  86,  a.  1,  v.  13,  p.  500. 

Sec.  810.  Grand  juries,  when  summoned.— No  grand 
jury  shall  be  summoned  to  attend  any  circuit  or  district  court 
unless  one  of  the  judges  of  such  circuit  court,  or  the  judge  of 
such  district,  in.his  own  discretion,  or  upon  a  notification  by 
the  district  attorney  that  such  jury  will  be  needed,  orders  a 
venire  to  issue  therefor.  And  either  of  the  said  courts  may 
in  term  order  a  grand  jury  to  be  summoned  at  such  time,  and 
to  serve  such  time  as  it  may  direct,  whenever,  in  its  judgment, 
•it  may  be  proper  to  do  so.    But  nothing  herein  shall  operate 
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to  extend  beyond  the  time  permitted  by  law  the  imprisonment 
before  indictment  found  of  a  person  accased  of  a  crime  or  of- 
fense^  or  the  time  during  which  a  person  so  accused  may  be 
held  under  recognizance  before  indictment  found. 

24  Sept.,  1789,  c.  20,  s.  29,  v.  1,  p.  88;  20  May,  1826,  c.  136,  v.  4,  p.  188; 
8  Aufir.,  1846,  c.  98,  a.  3,  v.  9.  p.  72;  16  Aug.,  1856,  c.  124,  s.  7,  v.  11,  p.  50. 

« 

Sbc.  811.  Discharge  of  grand  juries.— The  circuit  and 
district  courts,  the  district  courts  of  the  Territories,  and  the 
Supreme  Court  of  the  District^of  Colupabia,  may  discharge 
their  grand  juries  whenever  they  deem  a  continuance  of  the 
session  of  such  juries  unnecessary. 

16  Ang.,  1856,  c.  124,  s.  7,  v.  11,  p.  50. 

Sec.  812.    Jurors  not  to  be  summoned  oftener  than 

once  in  two  years. — No  person  shall  be  summoned  as  a  juror 
in  any  circuit  or  district  court  more  than  once  in  two  years, 
and  it  shall  be  sufficient  cause  of  challenge  to  any  juror  called 
to  be  sworn  in  any  cause  that  he  has  been  summoned  and  has 
attended  said  court  as  a  j'uror  at  any  term  of  said  court  held 
within  two  years  prior  to  the  time  of  such  challenge. 
15  July,  1870,  c.  298,  s.  2,  v.  16,  p.  363. 

Sec.  813.  Grand  juries  of  district  courts  may  act  in 
cases  cognizable  in  circuit  court— The  ghmd  jury  im- 
paneled and  sworn  in  any  district  court  may  take  cognizance 
of  all  crimes  and  offienses  within  the  jurisdiction  of  the  circuit 
«0]irt  for  said  district  as  well  as  of  said  district  court. 

8  Aug.,  1846,  c.  98,  s.  3,  v.  9,  p.  72. 

Sec.  814.  Arkansas  western  district,  at  Helena;  jurors. 

— In  the  western  district  of  Arkansas  such  number  of  jurors 
shall  be  summoned  at  every  term  of  the  district  court  thereof^ 
to  be  held  at  Helena,  as  may  have  been  ordered  at  a  previous 
term,  or  by  the  district  judge  in  vacation.  And  a  grand  jury 
'  may  be  summoned  to  attend  any  such  term  when  ordered  by 
the  court  or  by  the  judge  in  vacation.  In  case  of  a  deficiency 
of  jurors,  talesmen  may  be  summoned  by  order  of  the  court. 
3  Mar.,  1871,  c.  106,  s.  2,  v.  16,  p.  472. 
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Sec.  815.    Juries  in  Kentucky  and  Indiana.— In  the 

Beveral  districts  of  Kentucky  and  Indiana,  such  number  of 
jurors  shall  be  summoned  by  the  marshal  at  every  term  of  the 
circuit  and  district  courts,  respectively,  as  may  have  been  or- 
dered of  record  at  the  previous  term ;  and  in  case  there  is  not 
a  sufficient  number  of  jurors  in  attendance  at  any  time,  the 
court  may  order  such  number  to  be  summoned  as,  in  its  judg- 
ment, may  be  necessary  to  transact  the  business  of  the  court 
And  a  grand  jury  may  be  summoned  to  attend  every  term  of 
the  circuit  or  district  court  by  order  of  the  com't.  The  mar- 
shal may  summon  juries  and  talesmen  in  case  of  a  deficiency, 
pursuant  to  an  order  of  the  court  made  during  the  term,  and 
they  shall  serve  for  such  time  as  the  court  may  direct. 

15  May,  1862,  c.  71,  b.  3,  v.  12,  p.  386;  30  June,  1870,  c  180,  s.  3,  v.  16, 
p.  175. 

Seo.  816.    North  Carolina  j  uries  at  special  terms.— The 

circuit  and  district  courts  for  either  of  the  districts  of  North 
Carolina  may  order  a  grand  or  petit  jury,  or  both  to  attend 
any  special  term  thereof,  by  an  order  to  be  entered  of  record 
thirty  days  before  the  day  on  which  such  special  term  is  ap- 
pointed to  convene. 

4  June,  1872,  q.  282,  s.  4,  v.  17,  p.  215. 

Seo.  817.  Juries  for  western  district  of  South  Carolina. 

—The  grand  and  petit  jurors  for  the  district  court  sitting  in  the 
western  district  of  South  Carolina  shall  be  drawn  from  the 
inhabitants  of  said  district  who  are  •liable,  according  to  the 
laws  of  said  State,  to  do  jury  duty  in  the  courts  thereof;  and 
all  jurors  shall  be  drawn  during  the  sitting  of  the  court  for  the 
next  succeeding  term. 

16  kag.,  1856,  c.  119,  s.  2,  v.  11,  p.  43;  21  Feb.,  1823,  c  11,  a.  1,  v.  3, 
p.  726;  25  May,  1824,  c.  145,  a.  3,  v.  4,  p.  35. 

Seo.  818.  Vermont,  charge  to  grand  jury  by  the  cir- 
cuit court. — In  the  district  of  Vennont,  it  shall  be  the  duty 
of  the  circuit  court,  at  its  regular  sessions,^  to  give  in  charge 
to  the  grand  juries  all  crimes,  offenses  and  misdemeanors  which 
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are  cognizable  as  well  in  the  district  court  thereof  as  in  the  said 
circuit  court. 
29  April,  1802,  c.  31,  8.  29,  ▼.  2,  p.  167. 

Seo.  819.  Challenges. — When  the  oflfense  charged  is  trea- 
son or  a  capital  offense,  the  defendant  shall  be  entitled  to  twenty 
and  the  United  States  to  five  peremptory  challenges.  On  the 
trial  of  any  other  felony,  the  defendant  shall  be  entitled  to  ten 
and  the  United  States  to  three  peremptory  challenges;  and  in 
all  other  cases,  civil  and  ■  criminal,  each  party  shall  be  entitled 
to  three  peremptory  challenges;  and  in  all  cases  where  there 
are  several  defendants  or  several  plaintiffs,  the  parties  on  each' 
side  shall  be  deemed  a  single  party  for  the  purpose  of  all  chal- 
lenges under  this  section.  All  challenges,  whether  to  the  ar- 
ray or  panel,  or  to  individual  jurors  for  cause  or  favor,  shall  be 
tried  by  the  court  without  the  aid  of  triers.  [Sm  SHOSl,  4808.] 

8  June,  1872,  c.  833.  b.  2,  v.  17,  p.  282. 

Sections  820  and  821  repealed  by  section  2,  act  of  Jane  30,  1879;  see,  ante, 
p.  295. 

Seo.  823.    Grand  and  petit  jnrors,  in  cases  nnder  act 

20  April,  1871,  C.  22.— No  person  shall  be  a  grand  or  petit 
juror  in  any  court  of  the  United  States,  upon  any  inquiry, 
hearing,  or  trial  of  any  suit,  proceeding,  or  prosecution  based 
upon  or  arising  under  the  provisions  of  Title  "Civil  Rights" 
and  of  Title  "Crimes"  for  enforcing  the  provisions  of  the  four- 
teenth amendment  to  the  Constitution,  who  is,  in  the  judg- 
ment of  the  court,  in  complicity  with  any  combination  or  con- 
spiracy in  said  titles  set  forth;  and  every  grand  and  petit  juror 
shall,  before  entering  upon  any  such  inquiry,  hearing,  or  trial, 
take  and  subscribe  an  oath,  in  open  court,  that  he  has  never, 
directly  or  indirectly,  counseled,  advised^  or  voluntarily  aided 
any  such  combination  or  conspiracy. 

20  AprU,  1871,  c.  22,  a.  5,  v.  17,  p.  15. . 
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Seo.  823.  Pees  to  be  taxed.— The  following  and  no  other 
compensation  shall  be  taxed  and  allowed  to  attorneys,  solicitors 
and  proctors  in  the  courts  of  the  United  States,  to  district  at^ 
tomeys,  clerks  of  the  circuit  and  district  courts,  marshals,  com- 
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missioners,  witnesses,  jurors,  and  printers  in  the  several  States 
and  Territories,  except  in  cases  otherwise  expressly  provided  by 
law.  But  nothing  herein  shall  be  construed  to  prohibit  attorneys, 
solicitors  and  proctors  from  charging  to  and  receiving  from  their 
clients,  other  tlian  the  government,  snch  reasonable  compensa- 
tion for  their  services,  in  addition  to  the  taxable  costs,  as  may  be 
in  accordance  with  general  usage  in  their  respective  States,  or 
may  be  agreed  upon  between  the  parties. 

26  Feb.,  1853,  c.  80,  s.  1,  v.  10,  p.  161;  3  Mar.,  1855,  c.  155,  s.  12,  v.  10, 
pp.  670, 671. 

•      FEES  OF    ATT0BNET8,  SOLICrrOBS,  AND    PB0CT0B8. 

Seo.  824.     Attorneys,  solicitors,  and  proctors.— On  a 

trial  before  a  jury,  in  civil  or  criminal  causes  or  before  referees, 
or  on  a  final  hearing  in  equity  or  admiralty,  a  docket  fee  of 
twenty  dollars:  Provided^  That  in  cases  of  admiralty  and  mari- 
time jurisdiction,  where  the  libelant  recovers  less  than  fifty 
dollars,  the  docket  fee  of  his  proctor  shall  be  but  ten  dollars. 

In  cases  at  law,  when  judgment  is  rendered  without  a  jury, 
ten  dollars. 

In  cases  at  law,  when  the  cause  is  discontinued,  five  dollars. 

For  8Gi/refaoiaSy  and  other  proceedings  on  recognizances,  five 
dollars. 

For  each  deposition  taken  and  admitted  in  evidence  in  a 
cause,  two  dollars  and  fifty  cents. 

For  services  rendered  in  cases  removed  from  a  district  to  a 
circuit  court  by  writ  of  error  or  appeal,  five  dollars. 

For  examination  by  a  district  attorney,  before  a  judge  or 
commissioner,  of  persons  charged  with  crime,  five  dollars  a 
day  for  the  time  necessarily  employed. 

For  each  day  of  his  necessary  attendance  in  a  court  of  the 
United  States  on  the  business  of  the  United  States,  when  the 
court  is  held  at  the  place  of  his  abode,  five  dollars;  and  for  his 
attendance  when  the  court  is  held  elsewhere,  five  dollars  for 
each  day  of  the  term. 

For  traveling  from  the  place  of  his  abode  to  the  place  of 
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holding:  any  conrt  of  the  United  States  in  his  district,  or  to  the 
place  of  any  examination  before  a  judge  or  commissioner,  of 
a  person  charged  with  crime,  ten  cents  a  mile  for  going  and 
ten  cents  a  mile  for  returning. 

When  an  indictment  for  crime  is  tried  before  a  jury  and  a 
conviction  is  had,  the  district  attorney  may  be  allowed,  in  ad- 
dition to  the  attorney's  fees  herein  provided,  a  counsel  fee,  in 
proportion  to  the  importance  and  diiBBiculty  of  the  cause,  not 
exceeding  thirty  dollars. 

26  Feb.,  1853,  c.  80,  s.  1,  v.  10,  pp.  161, 162;  22  Feb.,  1875,  e.  95,  v.  18, 
p,  333;  26  June,  1876,  e.  HI,  v.  19,  p.  62. 

Solicititor's  fees  in  equity  cases.— The  fee-bill  of  1853  (§  823  of  the 
Rev.,  Stat.)  does  not  interfere  with  the  practice  in  courts  of  equity,  to  allow 
counsel  fees  as  costs,  in  certain  cases;  but  they  can  be  taxed  for  only  two 
counsel  for  the  same  party,  nor  can  the  expenses  of  a  short-hand  reporter 
be  taxed.  Ex  parte  Joffray,  1,  Low.,  Dec.,  321 ;  Ex  parte  Plitt,  2  Wall., 
Jr.,  a  453. 

Seo.  825.  Fees  in  revenue  cases,  and  in  suits  on  offi- 
cial bonds. — ^There  shall  be  taxed  and  paid  to  every  district 
attorney  two  per  centum  upon  all  moneys  collected  or  realized 
in  any  suit  or  proceeding  arising  under  the  revenue  laws,  and 
conducted  by  him,  in  which  the  United  States  is  a  party,  which 
shall  be  in  lieu  of  all  costs  and  fees  in  such  proceeding. 

3  Mar.,  1863,  c.  76,  s.  11,  v.  12,  p.  741. 

Seo.  826.    Fees  on  bonds,  when  not  allowed.— No  fee 

shall  accrue  to  any  district  attorney  on  any  bond  left  with  him 
for  collection,  or  in  a  suit  commenced  on  any  bond  for  the  re- 
newal of  which  provision  is  made  by  law,  unless  the  party 
neglects  to  apply  for  such  renewal  for  more  than  twenty  days 
after  the  maturity  of  the  bond. 

12  Oct.,  1837,  o.  3,  8.  2,  v.  5,  p.  204. 

Seo.  827.  Pees  of  district  attorney  for  defense  of 
revenue  officers. — When  a  district  attorney  appears  by 
direction  of  the  secretary  or  solicitor  of  the  treasury,  on 
behalf  of  any  officer  of  the  revenue  in  any  suit  against  such 
officer,  for  any  act  done  by  him,  or  for  the  recovery  of  any 
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money  received  by  him  and  paid  into  the  treasury  in  the  per- 
formance of  his  oflBcial  duty,  he  shall  receive  such  compensa- 
tion as  may  be  certified  to  be  proper  by  the  court  in  which  the 
suit  is  brought,  and  approved  by  the  secretary  of  the  ti^easury. 

[See  %  4646.] 

3  Mar.,  1863,  c.  76,  s.  12,  v.  12,  p.  741;  16  Tune,  1874,  c.  285,  v.  18,  p,  72; 
22  FfJ}.,  1875,  e.  95,  8.  7,  v.  18,  p.  334. 
See  act  of  Febniaiy  22,  1875,  post. 

glebes'  fees. 

Seo.  828.  Clerks'  fees. — For  issuing  and  entering  every 
process,  commission,  summons,  capias,  execution,  warrant, 
attachment,  or  other  writ,  except  a  writ  of  venire,  or  a  sum- 
mons  or  subpoena  for  a  witness,  one  dollar. 

For  issuing  a  writ  of  summons  or  subpoena,  twenty-five 
cents. 

For  filing  and  entering  every  declaration,  plea,  or  other 
paper,  ten  cents. 

For  administering  an  oath  or  affirmation,  except  to  a  juror, 
ten  cents. 

For  taking  an  acknowledgment,  twenty-five  cents. 

For  taking  and  certifying  depositions  to  file,  twenty  cents 
for  each  folio  of  one  hundred  words. 

For  a  copy  of  such  deposition  furnished  to  a  party  on  request, 
ten  cents  a  folio. 

For  entering  any  return,  rule,  order,  continuance,  judgment, 
decree,  or  recognizance,  or  drawing  any  bond,  or  making  any 
record,  certificate,  return,  or  report,  for  each  folio,  fifteen  cents. 

For  a  copy  of  any  entry  or  record,  or  of  any  paper  on  file, 
for  each  folio,  ten  cents. 

For  making  dockets,  issuing  venire,  taxing  costs,  and  all 
other  services,  on  the  trial  or  argument  of  a  cause  where  issue 
is  joined  and  testimony  given,  three  dollars. 

For  making  dockets  and  indexes,  taxing  costs,  and  all  other 
services,  in  a  cause  where  issue  is  joined,  but  no  testimony  is 
given,  two  dollars. 

For  making  dockets  and  indexes,  taxing  costs,  and  other 
20 
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Bervices,  in  a  cause  which  is  dismissed  or  discontinued,  or 
where  judgment  or  decree  is  made  or  rendered  without  issue, 
one  dollar. 

For  making  dockets  and  taxing  costs,  in  cases  removed  by 
writ  of  error  or  appeal,  one  dollar. 

For  affixing  the  seal  of  the  court  to  any  instrument,  when 
required,  twenty  cents. 

For  every  search  for  any  particular  mortgage,  judgment,  or 
other  lien,  fifteen  cents. 

For  searching  the  records  of  the  court  for  judgments, 
decrees,  or  other  instruments  constituting  a  general  lien  on 
real  e&tate,  and  certifying  the  result  of  such  search,  fifteen 
cents  for  each  person  against  whom  such  search  is  required  to 
be  made. 

For  receiving,  keeping,  and  paying  out  money,  in  pursuance 
of  any  statute  or  order  of  court,  one  per  centum  on  the 
amount  so  received,  kept,  and  paid. 

For  traveling  from  the  office  of  the  derk,  where  he  is 
required  to  reside,  to  the  place  of  holding  any  court  required 
by  law  to  be  held,  five  cents  a  mile  for  going  and  five  cents  for 
returning,  and  five  dollars  a  day  for  his  attendance  on  the  court 
while  actually  in  session. 

26  Feb.,  1858,  c.  80,  b.  1,  v.  10,  pp.  163, 167;  16  June,  1874,  c.  285,  v.  18, 
p.  72;  22  Feb.,  1875,  c.  95,  v.  18,  p,  233;  22  Feb.,  1875,  c.  95,  *.  7,  v,  18,  p. 
334;  26  June,  1876,  c.  147,  v.  19,  p,  (52. 

Books  in  clerks'  offices  open  to  inspection.— All  books 

in  the  offices  of  the  clerks  of  the  circuit  and  district  courts, 
containing  the  docket  or  minute  of  the  judgments,  or  decrees 
thereof,  shall,  during  office  hours,  be  open  to  the  inspection  of 
any  person  desiring  to  examine  the  same,  without  any  fees  or 
charge  therefor. 

12  Augr.,  1848,  c.  166,  s.  1,  v.  9,  p.  292. 

Fees  in  special  cases^-when  not.— The  derk  may  charge  fees  in 
equity  causes  as  to  absent  defendants  as  to  whom  a  cause  is  continued.   Ex* 
parte  Lee,  4  Cr.,  C.  C,  197.    And  he  is  entitled  to  commissions  upon  the 
proceeds  of  prize  property  sold  by  interlocutory  order  and  paid  into  court  by 
the  marshal.    The  Avery,  2  Gall.,  306;  Ex  panU  Preecott,  Id.,  146. 
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Bat  where  a  fund  which  is  the  subject  of  litigfation  among  heirs  remains 
in  the  hands  of  the  administrator,  no  order  being  made  that  it  should  be 
paid  into  court,  it  is  not  regarded  as  money  paid  into  court  or  money 
received,  kept,  or  paid  out  by  the  clerk,  and  hence  the  clerk  has  no  claim 
to  commissions  upon  it,  although  the  fund  is  within  the  judicial  control  of 
and  sulg'ect  to  the  decree  of  the  court.  Ex  parte  Plitt,  2  Wall.,  Jr.,  C.  C, 
453.  Each  party  is  liable  to  the  clerk  of  Ihe  Supreme  Court  for  services 
performed  for  him.    Caldwell  v,  Jackson,  7  Cr.,  276. 

MABSHALS'  FEES. 

Seo.  829.  Marshals*  fees.— For  service  of  any  warrant, 
attachment,  summons,  capias,  or  other  writ,  except  execution, 
venire,  or  a  summons  or  subpoena  for  a  witness,  two  dollars 
for  each  person  on  whom  service  is  made. 

For  the  keeping  of  personal  property  attached  on  mesne 
process,  such  compensation  as  the  court,  on  petition  setting 
forth  the  facts  under  oath,  mav  allow. 

26  Feb.,  1853,  c.  80,  s.  1,  ▼.  10,  p.  164;  22  Feb.,  1875,  c.  95,  v.  18,  p.  333. 

For  serving  venires  and  summoning  every  twelve  men  as 
grand  or  petit  jurors,  four  dollars,  or  thirty-three  and  one- 
third  cents  each.  In  States  where,  by  the  laws  thereof,  jurors 
are  drawn  by  lot,  by  constables,  or  other  officers  of  corporate 
places,  the  marshal  shall  receive,  for  each  jury,  two  dollars  for 
the  use  of  the  officers  employed  in  drawing  and  summoning 
the  jurors  and  returning  each  venire,  and  two  dollars  for  his 
own  services  in  distributing  the  venires.  But  the  fees  for  dis- 
tributing and  serving  venires,  drawing  and  summoning  jurors 
by  township  officers,  including  the  mileage  chargeable  by  the 
marshal  for  each  service,  shall  not  at  any  court  exceed  fifty 
dollars. 

26  June,  1876,  e.  147,  v.  19,  p.  62. 

For  holding  a  court  of  inquiry  or  other  proceeding  before  a 
jury,  including  the  summoning  of  a  jnry,  five  dollars. 

For  serving  a  writ  of  subpoena  on  a  witness,  fifty  cents;  and 
no  further  compensation  shall  be  allowed  for  any  copy,  sum- 
mons, or  notice  for  a  witness. 

For  serving  a  writ  of  possession,  partition,  execution,  or  any 
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final  process,  the  same  mileage  as  is  allowed  f6r  the  service  of 
any  other  writ,  and  for  making  the  service,  seizing  or  levying 
on  property,  advertising  and  disposing  of  the  .same  by  sale, 
set-off,  or  otherwise  according  to  law  receiving  and  paying 
over  the  money,  the  same  fees  and  poundage  as  are  or  shall  be 
allowed  for  similar  services  to  the  sheriffs  of  the  States, 
respectively,  in  which  the  service  is  rendered. 

For  each  bail-bond,  fifty  cents. 

For  summoning  appraisers,  fifty  cents  each. 

For  executing  a  deed  prepared  by  a  party  or  his  attorney, 
one  dollar. 

For  drawing  and  executing  a  deed,  five  dollars. 

For  copies  of  writs  or  papers  furnished  at  the  request  of  any 
party,  ten  cents  a  folio. 

For  every  proclamation  in  admiralty,  thirty  cents. 

For  serving  an  attachment  m  rem  or  a  Ubel  in  admiralty, 
two  dollars. 

For  the  necessary  expenses  of  keeping  boats,  vessels,  or 
other  property  attached  or  libeled  in  admiralty,  not  exceeding 
two  dollars  and  fifty  cents  a  day. 

When  the  debt  or  claim  in  admiralty  is  settled  by  the  par- 
ties without  a  sale  of  the  property,  the  marshal  shall  be 
entitled  to  a  commission  of  one  per  centum  on  the  first  five 
hundred  dollars  of  the  claim  or  decree,  and  one-half  of  one 
per  centum  on  the  excess  of  any  sum  thereof  over  five  hun- 
dred dollars:  Provided,  That,  when  the  value  of  the  property 
is  less  than  the  claim,  such  commission  shall  be  allowed  only 
on  the  appraised  value  thereof. 

For  sale  of  vessels  or  other  property  under  process  in 
admiralty,  or  under  the  order  of  a  court  of  admiralty,  and  for 
receiving  and  paying  over  the  money,  two  and  one-half  per 
centum  on  any  sum  under  five  hundred  dollars,  and  one  and 
one-quarter  per  centum  on  the  excess  of  any  sum  over  five 
hundred  dollars. 

For  disbursing  money  to  jurors,  and  witnesses,  and  for 
other  expenses,  two  per  centum. 
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For  expenses  while  employed  in  endeavoring  to  arrest, 
tinder  process,  any  person  charged  with  or  convicted  of  a  crime, 
the  snm  actually  expended,  not  to  exceed  two  dollars  a  day,  in 
addition  to  his  compensation  for  service  and  travel. 

For  every  commitment  or  discharge  of  a  prisoner,  fifty 
cents. 

For  transporting  criminals,  ten  cents  a  mile  for  himself  and 
for  each  prisoner  and  necessary  guard;  except  in  the  case  pro- 
vided for  in  the  next  paragraph. 

For  transporting  criminals  convicted  of  a  crime  in  any  dis- 
trict or  Territory  where  there  is  no  penitentiary  available  for 
the  confinement  of  convicts  of  the  United  States,  to  a  prison 
in  another  district  or  Territory  designated  by  the  attorney- 
general,  the  reasonable  actual  expense  of  transportation  of  the 
criminals,  the  marshal,  and  the  guards,  and  the  necessary  sub- 
sistence and  hire. 

12  May,  1864,  c.  85,  8. 1,  ▼.  13,  p.  74.       ♦ 

For  attending  the  circuit  and  district  courts,  when  both  are 
in  session,  or  either  of  them  when  only  one  is  in  session,  and 
for  bringing  in  and  committing  prisoners  and  witnesses  dur- 
ing the  term,  five  doUiars  a  day. 

For  attending  examinations  before  a  commissioner,  and 
bringing  in,  gnarding,^and  returning  prisoners  charged  with 
crime,  and  witnesses,  two  dollars  a  day;  and  for  each  deputy 
not  exoeeding  two,  necessarily  attending,  two  dollars  a  day. 

For  traveling  from  his  residence  to  the  place  of  holding  court, 
to  attend  a  term  thereof,  ten  cents  a  mile  for  going  only. 

For  traveling,  in  going  only,  to  serve  any  process,  warrant,, 
attachment,  or  other  writ,  including  writs  of  subpoena  in  civil 
or  criminal  cases,  six  cents  a  mile,  to  be  computed  from  the 
place  where  the  process  is  returned  to  the  place  of  service,  or, 
when  more  than  one  person  is  served  therewith,  to  the  place  of 
service  which  is  most  remote,  adding  thereto  the  extra  travel 
which  is  necessary  to  serve  it  on  the  others.  But  when  more 
than  two  writs  of  any  kind  required  to  be  served  in  behalf  of  * 
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the  same  party  on  the  same  person  might  be  served  at  the  same 
time,  the  marshal  shall  be  entitled  to  compensation  for  travel 
on  only  two  of  such  writs;  and  to  save  unnecessary  expense,  it 
shall  be  the  duty  of  the  clerk  to  insert  the  names  of  as  many 
witnesses  in  a  cause  in  such  subpoena  as  convenience  in  serving 
the  same  will  permit 

In  all  cases  where  mileage  is  allowed  to  the  marshal  he  may 
elect  to  receive  the  same  or  his  actual  traveling, expenses,  to  be 
proved  on  his  oath,  to  the  satisfaction  of  the  courts    [See  %  1660.] 

26  Feb.,  1853,  c.  80,  s.  1,  v.  10,  p.  165. 

Compenf^ation  for  the  custody  of  goods.— The  marsbala*  fees  for 
the  castody  of  goods  in  case  of  seizure  and  in  proceedings  in  rem,  are  not 
honorary,  but  are  dependent  upon  the  precise  regulations  of  the  law,  or,  in 
the  absence  of  such  regulations,  are  to  be  allowed  upon  the  principles  of 
quantum  meruit,  graduated  by  the  ordinaiy  value  of  such  services,  and  de- 
pendent upon  the  circumstances  of  each  particular  case.  The  practice  in  ad- 
miralty is  to  refer  disputed  cases  of  this  nature  to  an  auditor  to  examine  the 
evidence  and  hear  the  parties  and  report  the  case  to  the  court  for  decision. 
Bottomley  v.  United  States,  1  Story,  153  (1840). 

In  case  of  settlement,  before  levy  of  execution,  and  other 
cases— K^ompensation. — The  marshal  is  entitled  to  receive  on  an  execu- 
tion in  his  hands,  the  commission  allowed  by  the  statute  (now  the  same  as 
allowed  for  similiar  services  to  sheriffis  of  the  States  respectively)  where  the 
money  is  paid,  without  sale  of  the  property.  And  it  is  not  material  whether 
the  payment  is  made  before  or  after  a  levy,  or  whether  the  money  is  paid 'to 
the  plaintiff  or  the  marshal,  the  marshal  is  entitled  to  commissions.  Pom- 
roy  V.  Barter,  1  McLean,  448;  United  States  v»  Smith,  2  Wood,  and  M., 
184.    But,  see,  Erunn  v,  Cummins,  Hemp.,  7Q&. 

He  is  entitled  to  compensation  for  transporting  witnesses  in  custody, 
though  it  is  not  mentioned  in  the  statute,  by  analogy  to  the  statute  compen- 
sation for  transporting  criminals.    6  Op.  Att'y  Gen.,  58. 

Where  he  has  received,  in  due  course  of  law,  process  of  summons  and  sub- 
poena for  the  same  party,  and  has  served  them,  he  is  entitled  to  compensa- 
tion for  both.    3  Id.,  496. 

When  allowed  fees,  when  not. — A  fee  is  allowed  for  commitment 
when  made  under  an  order  of  the  court,  or  in  execution  of  ar  mittimus,  but 
not  in  other  cases.  And  a  fee  for  a  discharge  is  proper  when  the  prisoner  is 
entirely  released  from  custody,  but  not  when  brought  into  court  for  trial  or 
testifying.    Ex  parte  PariSy  3  Wood,  and  M.,  227. 

He  is  entitled  to  mileage  actually  traveled  in  enabling  him  to  make  a  re- 
turn of  nulla  bona;  but  not  to  commissions  on  a  forfeited  deliveiy  bond« 
Anonymous,  Hemp.,  450. 
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Sec.  830.    What  fees  to  be  paid  to  marshals.--There 

shall  be  paid  to  the  marshal  his  fees  for  services  rendered  for 
the  United  States,  for  summoning  jurors  and  witnesses  in  be- 
half  of  any  prisoner  to  be  tried  for  a  capital  offense,  for  the 
maintenance  of  prisoners  of  the  United  States  confined  in  jail 
for  any  criminal  offense;  also,  for  his  reasonable  actual  expense 
for  the  transportation  of  criminals,  and  of  the  marshal  and 
guards,  to  prisons  designated  by  the  attorney-general,  and 
for  hire  and  subsistenoe  in  that  behalf,  as  hereinbefore  pro- 
vided; also,  his  fees  for  the  commitment  or  discharge  of  pris- 
oners; his  expenses  necessarily  incnrred  for  fuel,  lights,  and 
other  contingencies  that  may  accrue  in  holding  the  courts 
within  this  district,  and  providing  the  books  necessary  to  I'e- 
cord  the  proceedings  thereof:  Provided^  That  he  shall  not  in- 
cur, or  be  allowed,  an  expense  of  more  than  twenty  dollars  in 
any  one  year  for  furniture,  or  fifty  dollars  for  rent  of  a  building 
and  making  improvements  thereon  without  first  submitting  a 
statement  and  estimates  to  the  attorney-general  and  getting 
his  instructions  in  the  premises* 

26  Feb.,  1853,  c-  80,  a.  2,  v.  10,  p- 165;  12  May,  1864,  c.  85,  sa.  1,  3,  v.  13, 
pp.  74,  75;  22  June,  1870,  c.  150,  s.  15,  v.  16,  p  164;  16  Jnne^  1874,  c.  285, 
V,  18,  p.  72;  22  Feb^  1875,  e.  95,  «.  7,  p.  18,  p.  334. 

Seo.  831.  Attendance  on  mle-days,  and  when  cir- 
enit  and  district  eonrts  sit  at  same  time.— ^o  per  diem 

or  other  allowance  shall  be  made  to  Any  district  attorney,  clerk 
of  a  circuit  court,  clerk  of  a  district  court,  marshal  or  deputy 
marshal^  for  attendance  at  rule-days  of  a  circuit  or  district 
court;  and  when  the  circuit  and  district  courts  sit  at  the  same 
time  no  greater  per  diem  or  other  allowance  £hall  be  made  to 
any  such  officer  than  for  an  attendance  on  one  court 

26  Feb.,  1853,  c.  80,  a.  3,  v.  10,  p.  167. 

Sec.  832.    Marshal  of  the  Snpreme   Court  of  the 

United  States. — ^The  marshal  of  the  Supreme  Court  of  the 
United  States  shall  be  entitled  to  receive  for  the  service  of 
Any  warrant,  attachment,  summons,  capias,  or  other  writ,  ex- 
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cept  execution,  venire^  or  a  Bammons,  or  subpoena  for  a  wit« 
nessy  one  dollar  for  eaeh  person  on  whom  such  service  may  be 
made.    His  fees  for  all  other  services  shall  be  the  same  as  are 

* 

herein  allowed  to  other  marshals;  but  he  shall  pajr  into  the 
treasury  of  the  XJBited  States  all  fees  received  by  him,  and 
render  a  true  account  thereof  at  the  close  of  each  term  to 
the  attoraey-general. 

27  Jose,  1864,  c.  163,  as.  1,  4,  ▼.  13,  pp.  195, 196;  2  Mar.,  1867,  c.  156,  8. 
2,  V.  14,  p.  433;  22  June,  1870,  c.  150,  b.  15,  v.  16,  p.  164. 

Sec.  833.  Semi-annual  returns  of  fees  by  district  at- 
torneys, marshals,  and  clerks.— Every  district  attorney, 
clerk  of  a  district  court,  clerk  of  a  circuit  court,  and  marshal, 
shall,  on  the  first  days  of  January  and  July,  in  each  year,  or 
within  thirty  days  thereafter,  make  to  the  attomey-genel*aI, 
in  such  form  as  he  may  prescribe,  a  written  return  for  the  half 
year  ending  on  said  days,  respectively,  of  all  the  fees  and  emol- 
uments of  his  office^  of  every  name  and  character,  and  of  aU 
the  necessary  expenses  of  bis  ofSce,  including  necessary  clerk- 
hire,  together  with  the  vouchers  for  the  payment  of  the  same 
for  su«h  last  half  year.  He  shall  state  separately  in  such  re- 
turns the  fees  and  emoluments  received  or  payable  under  the 
bankrupt  act;  and  every  marshal  shall  state  separately  therein 
the  fees  and  emoluments  received  or  payable  for  services  ren- 
dered by  himself  personally,  those  received  or  payable  for  ser- 
vices rendered  by  each  of  his  deputies,  naming  him,  and  the 
proportion  of  such  fees  and  emoluments  which,  by  the  terms 
of  his  service,  each  deputy  is  to  receive.  Said  returns  shall 
be  verified  by  the  oath  of  the  officer  making  them.    [8«e ;;  sosff, 

4644,  4647.] 

26  Feb.,  1853,  c.  80,  s.  3,  v.  10,  p.  165;  22  June,  1870.  c.  50, 8.  15,  v.  16v 
p.  164. 

Sec.  834.  What  to  be  included  in  the  semi-annual 
returns  of  district  attorneys  and  marshals.— The  pre- 
ceding section  shall  not  apply  to  the  fees  and  compensation  al- 
lowed to  district  attorneys  by  sections  eight  hundred  and 
twenty. five  and  eight  hundred  and  twcntj^seven.    All  other 
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fees,  cliarges,  and  eixu^laments  to  which  a-district  attorney  or  a 
marshal  may  be  entitled,  by  reason  of  the  discharge  of  the  du-. 
ties  of  his  office^  as  now  or  hereinafter  prescribed  bylaw,  or  in 
any  case  in  which  the  United  States  will  be  bound  by  the 
judgment  rendered  therein,  whether  prescribed  by  statute  or 
allowed  by  a  court,  or  any  judge  thereof,  shall  be  included  in 
the  semi-annual  return  required  of  said  officers  by  the  preced- 
ing section. 

3  Mar.,  1863,  c.  76,  88. 11, 12,  v.  12,  p.  741;  27  Jane,  1864,  o.  163,  s.  2,  y. 
13,  p.  196. 

Sec.  835.  Compensation  of  district  attorney.— No  dis- 
trict attorney  shall  be  allowed  by  tl)^  attorney-general  to  re- 
tain of  the  fees  and  emoluments  of  his  office  which  he  is  re- 
quired to  include  in  his  semi-annuaV  return,  for  his  personal 
compensation,  over  and  above  the  necessary  expenses  of  his  of- 
fice, including  necessary  clerk-hire,  to  be  admitted  and  allowed 
by  the  proper  accounting  officers  of  the  treasury  department, 
a  sum  exceediufic  six  thousand  ^dollars  a  year,  or  exceeding:  that 

26  Feb.,  1853,  c.  80,  8. 3,  v.  10,  p.  166;  3  Mar.,  1863,  c.  76.  s.  11,  v.  12,  p. 
741;  27  June,  1864,  c.  163,  8.  2,  y.  13,  p.  196;  30  June,  1864,  c  174,  8. 19,  v. 
13,  p.  312;  22  June,  1870,  c.  150,  8. 15,  y.  16,  p.  164. 

Seo.  886.  Sum  to  be  .paid  to  district  attorney  of 
southern  district  of  New  York  for  office  expenses.— 

There  shall  be  paid  to  the  district  attorney  for  the  southern 
district  of  New  York,  in  addition  to  his  salary,  at  the  rate  of 
six  thousand  dollars  a  year,  such  sums  as  shall  be  necessary, 
together  with  the  costs  and  fees  allowed  him  by  law,  to  pay 
such  amount  as  may  be  fixed  by  the  attorney-general  for  the 
proper  expenses  of  his  office.  But  nothing  in  this  or  the  pre- 
ceding section  shall  forbid  the  allowance  of  additional  compen- 
sation for  services  in  prize  causes,  as  provided  in  Title 
<'Pbize." 

6  Aug.,  1861,  c.  55,  8.  1,  V.  12,  p.  317;  22  June,  1870,  c.  150,  8. 15,  v.  16, 
p.  164;  30  June,  1864,  c.  174,  8. 19,  v.  13,  p.  312. 
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Sec.  837.  District  attarney  and  marshal  in  Oregon 
and  Nevada. — ^The  district  attorneys  and  inai*shal8  for  the 
districta  of  Oregon  and  Nevada  &ball  bo  entitled  to  receive, 
tor  the  like  services,  doable  the  fees  hereinbefore  provided;  bnt 
neither  of  them  shall  be  allowed  to  retain  of  sach  fees  any  sam 
exceeding  the  aggr^ate  compensation  of  snch  officer  ba  here- 
inbefore provided. 

27  Feb.,  1865,  c.  64,  s.  6,  v.  13,  p.  440. 

SEa  838.    Prosecntion  of  frauds  on  the  revenue.— It 

shall  be  [the]  dnty  of  every  district  attorney  to  whom  any  col- 
lector of  customs,  or  of  internal  revenue,  shall  report,  accord- 
ing to  law,  any  case  in  which  any  fine,  penalty,  or  forfeiture 
has  been  incurred  in  the  district  of  such  attorney  for  the  vio- 
lation of  any  law  of  the'United  States  relating  to  the  reve- 
nue, to  cause  the  proper  proceedings  to  be  commenced  and 
prosecuted  without  delay,  for  the  fines,  penalties,  and  forfeit- 
ures in  such  case  provided,  unless,  upon  inquiry  and  exami- 
nation, he  shall  decide  that  such  proceedings  cannot  be  sus- 
tained, or  that  the  ends  of  public  justice  do  not  require  that 
such  proceedings  should  be  instituted;  in  which  case  he  shall 
report  the  facts  in  customs  cases  to  the  secretary  of  the  treas- 
ury, and  in  internal  revenue  cases  to  the  commissioner  of  in- 
ternal revenue  for  their  direction.  And  for  the  expenses  in- 
curred and  services  rendered  in  all  such  cases,  the  district  at- 
torney shall  receive  and  be  paid  from  the  treasury  such  sum 
as  the  secretary  of  the  treasury  shall  deem  just  and  reason- 
able, upon  the  certificate  of  the  judge  before  w^hom  snch  cases 
are  tried  or  disposed  of:  Provided^  That  the  annual  compensa- 
tion of  such  district  attorney  shall  not  exceed  the  maximum 
amount  prescribed  by  law,  by  reason  of  such  allowance  and 
payment 
3  Mar.,  1873,  c.  244,  v.  17,  p.  581;  27  Fe6.,  1877,  c.69,  v,  19.  p.  241. 

Sbo.  839.    Compensation  retained  by  a  clerk.— No 

clerk  of  a  district  court,  or  clerk  of  a  circuit;  court,  shall  be  al- 
lowed by  the  attorney-general,  except  as  provided  in  the  next 
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section,  and  in  section  eight  hundred  and  forty-two,  to  retain 
of  the  fees  and  einolnments  of  liis  office,  or,  in  case  both  of  the 
said  clerkships  are  held  by  the  same  person,  of  the  fees  and 
emoluments  of  the  said  offices,  respectively,  for  his  personal 
compensation,  over  and  above  his  necessary  office  expenses,  in- 
eluding  necessary  clerk-hire,  to  be  audited  and  allowed  by  the 
proper  accounting  officers  of  the  treasury,  a  sum  exceeding 
three  thousand  five  hundred  dollars  a  year  for  any  such  dis- 
trict clerk  or  for  any  such  circuit  clerk,  or  exceeding  that  rate 
for  any  time  less  than  a  year. 

26  Feb.,  1853,  c.  80,  b.  3,  v.  10,  p.  166;  22  June,  1870,  c.  150,  s.  15,  v.  16. 
p.  174. 

Where  the  two  offioes  are  united.— Under  the  act  of  18  May,  1842, 
which  provides  that  where  the  offices  of  the  clerk  of  the  district  and  circuit 
court  are  held  by  one  person,  he  was  entitled  to  compensation,  not  exceed- 
ing 93,500,  as  district  clerk,  and  also  to  a  compensation  not  exceeding  $2,500 
as  circuit  clerk,  per  annum;  it  was  held,  that  where  the  two  offices  were 
held  by  one  person,  and  his  fees  as  district  clerk  amounted  to  more  than 
$3,500,  and  his  fees  as  circuit  derk  to  less  than  f  2,500,  he  was  entitled  to  the 
first  mentioned  sum  as  diBtrict  clerk,  and  to  actual  fees  as  circuit  clerk,  and 
no  more.     United  States  v.  Bassett,  2  Story,  389  (1843). 

Sec.  840.    Clerks  iQ  California,  Oregon,  and  Neva^^a. 

*--The  clerks  of  the  several  circuit  and  district  courts  in  Cali- 
fornia, Oregon,  and  Nevada  shall  be  entitled  to  charge  and  re- 
ceive double  the  fees  hereinbefore  allowed  to  clerks,  and  shall 
be  allowed,  respectively,  by  the  attorney-general,  to  retain  of 
the  fees  so  received  by  them,  for  their  personal  compensation, 
over  and  above  the  necessary  expenses  of  their  offices,  include 
ing  the  salaries  of  deputy  clerks,  and  necessary  clerk-hire,  ta 
be  audited  by  the  proper  accounting  officers  of  the  treasury 
department,  any  sum  not  exceediug  seven  thousand  dollars  a 
year,  nor  exceeding  that  rate  for  any  time  less  than  a  year: 
Provided^  That  whenever,  in  either  of  the  said  districts,  the 
same  person  holds  the  office  of  clerk  of  both  the  circuit  and 
district  courts,  he  shall  be  allowed  by  the  attorney-general  to 
retain  for  his  personal  compensation,  as  aforesaid,  only  such 
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8am  as  is  herein  allowed  to  be  retained  bj  a  person  holding 
the  oflSice  of  clerk  of  only  one  of  the  said  courts. 

26  Feb.,  1853,  o.  80.  b.  1,  v.  10,  p.  163;  19  Feb.,  1864,  c.  il,  b.  6.  v.  18,  p. 
5;  27  Feb.,  1865,  c.  64.  s.  7,  v.  13,  p.  440;  22  June,  1870,  c.  150,  s.  15.  y.  16, 
p.  164;  8  June.  1872.  c.  336,  v.  17.  p.  830. 

Sec.  841.  Compensation  of  marshal. — No  marshal  shall 
be  allowed  by  the  attorney-general,  except  as  provided  in  the 
next  section,  to  retain  of  the  fees  and  emoluments  which  he  is 
required  to  include  in  his  semi-annual  return,  as  aforesaid,  for 
his  personal  compensation,  over  and  above  the  necessary  ex- 
penses of  liis  office,  including  necessary  clerk-hire,  to  be  au- 
dited and  allowed  by  the  proper  accounting  officers  of  the 
treasury  department,  and  a  proper  allowance  to  his  deputies, 
any  sum  exceeding  six  thousand  dollars  a  year,  or  exceed- 
ing that  rate  for  any  tinxe  less  than  a  year.  The  allowance  to 
any  deputy  shall  in  no  case  exceed  three-fourths  of  the  fees 
and  emoluments  received  or  payable  for  the  services  rendered 
by  him,  and  may  be  reduced  below  that  rate  by  the  attorney- 
general,  whenever  the  returns  show  such  rate  to  be  unreason- 
able. 

26  Feb.,  1853.  c.  80,  s.  3,  v.  10,  p.  166;  2  Max.,  1861.  c.  84,  b.  1,  v.  12.  p. 
219;  27  June,  1864,  c.  163,  s.  2,  v.  13,  p.  196;  22  June,  1870,  c.  150,  s.  15,  v. 
16,  p.  164. 

Sec.  842.    Additional  compensation  in  prize  causes.— 

Clerks  and  marshals  may  be  allowed  to  retain,  for  all  official 
services  in  prize  causes,  an  additional  compensation  not  ex- 
ceding  in  amount  one-half  of  the  maximum  compensation 
allowed  to  them,  respectively,  by  the  three  preceding  sections. 

80  June,  1364,  c.  174,  b.  19,  v.  13,  p.  312. 

Sec.  843.    Allowances  for  each  year  made  from  the 

fees  thereofl — ^The  allowances  for  personal  compensation  of 
district  attorneys,  clerks,  and  marshals,  for  each  calendar  year, 
shall  be  made  from  the  fees  and  emoluments  of  that  year,  and 
not  otherwise. 

26  Feb.,  1853,  c.  80,  8.  3,  v.  10,  p.  166;  20  June,  1874,  e.  328,  9.  18, 
p.lOQ. 
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Sec.  844r.    Payment  of  snrplns  fees  into  the  treasury. 

— Every  district  attorney,  clerk,  and  marshal  shall,  at  the  time 
of  making  his  half-yearly  return  to  the  attorney-general,  pay 
into  the  treasury,  or  deposit  to  the  credit  of  the  treasurer,  as 
he  may  be  directed  by  the  attorney-general,  any  surplus  of  the 
fees  and  emoluments  of  his  office,  which  said  return  shows  to 
exist  over  and  above  the  compensation  and  allowances  author- 
ized by  law  to  be  retained  by  him. 

26  Feb.,  1853,  c.  80,  s.  3,  v.  10,  p.  166;  22  June,  1870,  c.  150,  s.  15, 
V.  16,  p.  164. 

Sec.  845.  Auditing  of  accounts  of  district  attorney, 
etc.,  in  department  of  justice. — In  every  case  where  the 
return  of  a  district  attorney,  clerk,  or  marshal  shows  that  a 
surplus  may  exist,  the  attorney-general  shall  cause  such  re- 
turns to  be  carefully  examined,  and  the  accounts  of  disburse- 
ments, to  be  regularly  audited  by  the  proper  officer  of  his  de- 
partment, and  an  account  to  be  opened  with  such  officer  in 
proper  books  to  be  provided  for  that  purpose. 

26  Feb..  1853,  c.  80,  s.  3,  v.  10,  pp.  165,  166;  22  June,  1870,  c.  150,  b.  15, 
V.  16,  p.  164. 

Sec.  846.  Accounts  of  district  attorneys*  etc.,  to  be 
certified  to  by  district  judge. — The  accounts  of  district  at- 
torneys^ clerks,  marshals,  and  commissioners  of  circuit  courts 
shall  be  examined  and  certified  by  the  district  judge  of  the 
district  for  which  they  are  appointed,  before  they  are  presented 
to  the  accounting  officers  of  the  treasury  department  for  set- 
tlement. They  shall  then  be  subject  to  revision  upon  their 
merits  by  said  accounting  officers,  as  in  case  of  other  public 
accounts:  Provided^  That  no  accounts  of  fees  or  costs  paid  to 
any  witness  or  juror,  upon  the  order  of  any  judge  or  commis- 
sioner, shall  be  so  re-examined  as  t9  charge  any  marshal  for 
an  erroneous  taxation  of  such  fees  or  costs.  [That  where  the 
ministerial  officers  of  the  United  States  have  or  shall  incur  ex- 
traordinary expense  in  executing  the  laws  thereof,  the  pay- 
ment of  which  is  not  specifically  provided  for,  the  President 
of  the  United  States  is  authorized  to  allow  the  payment 
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thereof  under  the  special  taxation  of  the  district  or  circuit 
court  of  the  district  in  which  the  said  services  have  been  or 
shall  be  rendered,  to  be  paid  from  the  appropriation  for  de- 
fraying the  expenses  of  the  judiciary.] 

16  Aug,,  1856,  c.  124,  as.  1, 2,  v.  11,  p.  49;  18  Feb.,  1875,  e.  80,  v.  18,  p. 
318. 

commissioners'  FEES. 

Sec.  847.  Commissioners'  fees.— For  administering  an 
oath,  ten  cents. 

For  taking  an  acknowledgement,  twenty-five  cents. 

For  hearing  and  deciding  on  criminal  charges,  five  dollars  a 
day  for  the  time  necessarily  employed. 

For  attending  to  a  reference  in  a  litigated  matter,  in  a  civil 
cause  at  law,  in  equity,  or  in  admiralty,  in  pursuance  of  an  or- 
der of  the  court,  three  dollars  a  day. 

'  For  taking  and  certifying  depositions  to  file,  twenty  cents 
for  each  folio. 

For  ekch  copy  of  the  same  furnished  to  a  party  on  request, 
ten  cents  for  each  folio. 

For  issuing  any  warrant  or  writ,  and  for  any  other  ser- 
vic/CS,  the  same  compensation  as  is  allowed  to  clerks  for  like 
services. 

For  issuing  any  warrant  under  the  tenth  article  of  the  treaty 
of  August  nine,  one  thousand  eight  hundred  and  forty  two, 
between  tlie  United  States,  and  the  queen  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  against  any  person  charged 
with  any  crime  or  ofiense  set  forth  in  said  article,  two  dol- 
lars. 

For  issuing  any  warrant  under  the  provision  of  the  conven- 
tion for  the  surrender  of  criminals,  between  the  United  States 
and .  the  king  of  the  French,  concluded  at  Washington,  No* 
vember  nine,  one  thousand  eight  hundred  and  forty-three,  two 
^dollars. 

For  hearing  and  deciding  upon  the  case  of  any  person 
charged  with  any  crime  or  offense,  and  arrested  under  the  pro- 
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visions  of  said  treaty,  or  of  said  convention;  five  dollars  a  day 
for  the  time  necessarily  employed. 

For  the  examination  and  certificate  in  cases  of  applications 
for  discharge  of  poor  convicts  imprisoned  for  non-payment  of 
a  fine  or  fine  and  costs,  five  dollars  a  day  for  the  time  neces- 
sarily employed,     [gee  J  1048.] 

26  Feb.,  1853,  c  80,  s.  3,  v.  10,  p.  167;  1  June,  1872,  c.  255,  s.  16.  v.  17, 
p.  199. 

witnesses'  fees. 

Sec.  848.  Witnesses^  fees.— For  each  day's  attendance  in 
court,  or  before  any  oflBcer  pursuant  to  law,  one  dollar  and 
fifty  cents,  and  five  cents  a  mile  for  going  from  his  place  of 
residence  to  the  place  of  trial  or  hearing,  and  five  cents  a  mile 
for  returning.  When  a  witness  is  subpoenaed  in  more  than 
one  cause  between  the  same  parties,  at  the  same  court,  only 
one  travel  fee  and  one  per  diem  compensation  shall  be  allowed 
for  attendance.  Both  shall  be  taxed  in  the  case  first  disposed 
of,  after  which  the  per  diem  attendance  fee  alone  shall  be  taxed 
in  the  other  cases  in  the  order  in  which  they  are  disposed  of. 

Wlien  a  witness  is  detained  in  prison  for  want  of  security 
for  his  appearance,  he  shall  be  entitled,  in  addition  to  his  sub- 
sistence, to  a  compensation  of  one  dollar  a  day.  [See  j;  879,881.] 

26  Feb.,  1853,  c.  80,  s.  3.  v.  10,  p.  167;  1  May,  1876,  c.  88,  v.  19,  p.  41. 

Seo.  849.    No  officer  of  court  to  have  witness  fees.— 

No  officer  of  the  United  States  courts,  in  any  State  or  Terri- 
tory, or  in  the  District  of  Columbia,  shall  be  entitled  to  wit- 
ness  fees  for  attending  before  any  court  or  commissioner  where 
he  is  officiating. 

16  Aug.,  1856,  c.  1^4,  8.  8,  v.  11,  p.  50;  21  July,  1852,  c.  66,  b.  1,  v.  10, 
p.  16  (22). 

Sec.  860.  Expenses  of  clerks,  etc.,  of  United  States 
sent  away  as  witnesses,  paid. — When  any  clerk  or  other 
officer  of  the  United  States  is  sent  away  from  his  place  of  bus- 
iness as  a  witness  for  the  government,  his  necessary  expenses, 
stated  in  items  and  sworn  to,  in  going,  returning,  and  attend- 
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ance  on  the  conrt,  shall  be  audited  and  paid;  but  no  mileage, 
or  other  compenBation  in  addition  to  his  salaiy,  shall  in  ahj 
case  be  allowed. 
26  Feb.,  1853,  c.  80,  8.  3,  v.  10,  pp.  167, 168. 

Sec.  851.    Seamen  sent  home  as  witnesses.— There 

shall  be  paid  to  each  seamen  or  other  person' who  is  sent  to 
the  United  States  from  any  foreign  port,  station,  sea.  or  ocean, 
by  any  United  States  minister,  charge  d'affaires,  consul,  cap- 
tain, or  commander,  to  give  testimony  in  any  criminal  case 
depending  in  any  court  of  the  United  States,  such  compensa- 
tion, exclusive  of  subsistence  and  transportation,  as  such  courb 
may  adjudge  to  be  proper,  not  exceeding  one  dollar  for  each 
day  necessarily  employed  in  such  voyage,  and  in  arriving  at 
the  place  of  exaniination  or  trial.  In  fixing  such  compensa- 
tion, the  court  shall  take  into  consideration  the  condition  of 
said  seaman  or  witness,  and  whether  his  voyage  has  been 
broken  up,  to  his  injury,  by  his  being  sent  to  the  United 
States. 

When  such  seaman  or  person  is  transported  in  an  armed 
vessel  of  the  United  States  no  charge  for  subsistence  or  trans- 
portation shall  be  allowed.    When  he  is  transported  in  any* 
other  vessel,  the  compensation  for  his  transportation  and  sub- 
sistence, not  exceeding  in  any  case  fifty  cents  a  day,  may  be^ 
fixed  by  the  court,  and  shall  be  paid  to  the  captain  of  said 
vesSel  accordingly. 
26  Feb.,  1853,  c.  80,  s.  3,  v.  10,  p.  168. 

JUBOBS'   FEB8.  • 

Sec.  852.    Pees  of  grand  and  petit  jurors.— For  actual 

attendance  at  any  court  or  courts,  and  for  the  time  necessarily 
occupied  in  going  to  and  returning  from  the  same,  three  dol- 
lars a  day  during  such  attendance. 

For  the  distance  necessarily  traveled  from  their  residence  in 
going  to  and  returning  from  said  court  by  the  shortest  prac- 
ticable route,  five  cents  a  mile. 

15  July,  1870,  c.  298,  b.  1,  v.  16,  p.  363. 
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When  a  juror,  and  a  witnes8.^When  a  person  is  summoned  as  a 
juror  and.  at  the  same  term  of  court,  is  subpoenaed  by  the  United  States  as 
a  witness,  and  attends  in  obedience  to  each  process  and,  according  to  the 
practice  of  the  court  makes  an  affidavit  of 'such  atteniance,  he  is  entitled  to 
compensation  for  each  service.    Edwards  r.  Bond,  5  McLean,  300. 

Entitled  to  fees  during  adjournments.— Jurors,  living  at  a  dis- 
tance and  not  receiving  mileage  at  adjournments,  are  entititled  to  a  per 
diem  for  the  days  during  which  the  panel  stands  adjourned,  as  well  as  for 
those  to  which  it  stands  adjourned,  and  on  which  the  jurors  appear  and 
answer  to  their  names.    Parker  v.  Kempion,  1  Wall.,  Jr.,  C.  C,  844. 

PBINTERS'  FEES. 

Seo.  853.  Printers'  fe^S  .—For  publishing  any  notice,  or 
order,  required  by  law,  or  the  lawful  order  of 'any  court, 
department,  bureau,  or  other  person,  in  any  newspaper,  except 
as  mentioned  in  sections  thirty-eight  hundred  and  twenty-three, 

.thirty-eight  hundred  and  twenty-four,  and  thirty-eight  hundred 

• 

and  twenty -five.  Title,  "Public  Printing,  Advertisements 
AND  Public  Documents,"  forty  cents  per  folio  for  the  first 
insertion,  and  tweirty  cents  per  folio  for  each  subsequent  inser- 
tion. The  compensation  herein  provided  shall  include  the 
furnishing  of  lawful  evidence,  under  oath,  of  publication,  to 
be  made  and  furnished  by  the  printer  or  publisher  making 
such  publication. 

26  Feb.,  1853,  c.  80,  s.  3,  v.  10,  p.  168. 

Sec.  854.  Meaning  of  folio. — Tlie  term  folio,  in  this  chap- 
ter, shall  mean  one  hundred  words,  counting  each  figure  as  a 
word.  When  there  are  over  fifty  and  under  one  hundred 
words,  they  shall  be  counted  as  one  folio;  but  a  less  number 
than  fifty  words  shall  not  be  counted,  except  when  the  whole 
statute,  notice,  or  order  contains  less  than  fifty  words. 

26  Feb.,  1853,  c.  80,  s.  3,  v.  10,  p.  168. 

FEES — HOW  PAID   AND    RECOVERED. 

Sec.  855.    Jurors  and  witnesses,  when  paid  by  mar- 
shal.— In  cases  where  the  United  States  are  parties,  the  mar- 
shal shall,  on  the  order  of  the  court,  to  be  entered  on  its  min- 
utes, pay  to  the  jurors  and  witnesses  all  fees  to  which  they 
21 
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appear  by  such  order  to  be  entitled,  which  Bum  shall  be 
allowed  him  at  the  treasury  in  his  accounts. 

26  Feb.,  1853,  c.  80,»8.  3,  v.  10,'  p.  168. 

Sec.  856.    Fees  of  district  attorneys,  marshals,  etc., 

how  paid. — The  fees  of  district  attorneys,  clerks,  marshals, 
and  commissioners,  in  cases  whei*e  the  United  States  are  liable 

# 

to  pay  the  same,  shall  be  paid  on  settling  their  accounts  at  the 
treasury. 

26  Feb.,  1853,  c.  80,  a.  3.  v.  10,  p.  168. 

Sec.  857.  Fees,  how  recovered.-— The  fees  and  com- 
pensations of  the  officers  and  persons  hereinbefore  mentioned, 
except  those  which  are  directed  to  be  paid  out  of  the  treasury, 
shall  be  recovered  in  like  manner  as  the  fees  of  the  officers  of 
the  States  respectively  for  like  services  are  recovered. 

8  May,  1792,  c.  36,  s.  6,  v.  1,  p.  287. 

CHAP.  96. — Ajf  Act  regulating^  fees  and  costs,  Imd  for  other  purposes. 

Officer's  acconnts,  vonchers*  etc.— ^^  it  enacted  hy  the 
Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled^  That  before  any  bill  of 
costs-shall  be  taxed  by  any  judge  or  other  officer,  or  any  account 
payable  out  of  the  money  of  the  United  States  shall  be  allowed 
by  any  officer  of  the  treasury,  in  favor  of  clerks,  marshals,  or 
district  attorneys,  the  party  claiming  such  account  shall  ren> 
der  the  same,  with  the  vouchers  and  items  thereof,  to  a  United 
States  circuit  or  district  court,  and,  in  presence  of  the  district 
attorney  or  his  sworn  assistant,  whose  pi*e8ence  shall  be  jioted 
on  the  record,  prove  in  open  court,  to  the  satisfaction  of  the 
court,  by  his  own  oath  or  that  of  other  persons  having  knowl- 
edge of  the  facts,  to  be  attached  to  such  account,  that  the  serv- 
ices therein  charged  have  been  actually  and  necessarily  per- 
formed as  therein  stated;  and  that  the  disbursements  charged 
have  been  fully  paid  in  lawful  money ; .  and  the  court  shall  there- 
upon cause  to  be  entered  of  record  an  order  approving  or  dis- 
approving the  account,  as  may  be,  according  to  law,  and  just. 
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United  States  commiBsioners  shall  forward  their  accounts,  duly 
verified  by  oath,  to  the  district  attorneys  of  their  respective 
districts,  by  whom  they  shall  be  submitted  for  approval  in  open 
court,  and  the  court  shall  pass  upon  the  same  in  the  manner 
aforesaid.  Accounts  of  vouchers  of  clerks,  marshals,  and  district 
attorneys  shall  be  made  in  duplicate,  to  be  marked  "original" 
and  "duplicate."  And  it  shall  be  the  duty  of  the  clerk  to  for- 
ward  the  original  accounts,  and  vouchers  of  the  officers  above 
specified,  when  approved,  to  the  proper  accounting  officers  of 
the  treasury,  and  to  retain  in  his  office  the  duplicates,  where 
they  shall  be  open  to  public  inspection  at  all  times.  Nothing 
contained  in  this  act*  shall  be  deemed  in  any  wise  to  diminish 
or  affect  the  right  of  revision  of  the  accounts  to  which  this  act 
applies  by  the  accounting  officers  of  the  treasury,  as  exercised 
under  the  laws  now  in  force. 

Seo.  2.  Additional  bonds. — That  whenever  the  business 
in  the  courts  in  any  judicial  district  shall  make  it  necessary, 
in  the  opinion  of  the  attorney-general,  for  the  clerk  or  mar- 
shal to  furnish  greater  security  than  the  official  bond  now  re- 
quired by  law,  a  bond  in  a  sum  not  to  exceed  forty  thousand 
dollars  shall  be  given,  when  required  by  the  attorney-general, 
who  shall  fix  the  amount  thereof. 

Seo.  3.  Clerks^  bonds. — ^That  the  clerks  of  the  Supreme 
Court  and  the  circuit  and  district  courts  respectively,  shall 
each,  before  he  enters  upon  the  execution  of  his  office,  give 
bond,  with  sufficient  sureties,  to  be  approved  by  the  court  for 
which  he  is  appointed,  to  the  United  States,  in  the  sum  of  not 
less  than  five  and  not  more  than  twenty  thousand  dollars,  to 
be.  determined  and  regulated  by  the  attorney -general  of  the 
United  States,  faithfully  to  discharge  the  duties  of  his  office 
and  seasonably  to  record  the  decrees,  judgments  and  determina- 
tions of  the  court  of  which  he  is  clerk;  and  it  shall  be  the 
duty  of  the  district  attorney  of  the  United  States,  upon  require- 
ment by  the  attorney -general,  to  give  thirty  days  notice  of  a 
motion  in  their  several  courts  that  new  bonds^  in  accordance 
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with  the  terms  of  this  act,  are  required  to  be  executed ;  and  apon 
the  failure  of  any  clerk  to  execute  such  new  bonds,  his  office 
shall  be  deemed  vacant.  The  attorney-general  mtiy  at  any 
time,  upon  like  notice  through  the  district  attorney,  require  a 
bond  of  increased  amount,  in  his  discretion,  from  any  of  scdd 
clerks,  within  the  limit  of  the  amount  above  specified;  and  the 
failure  of  the  clerk  to  execute  the  same  shall  in  like  manner 
vacate  his  office.  All  bonds  given  by  the  clerks  shall,  after  • 
approval,  be  recorded  in  their  respective  officers,  and  copies 
thereof  from  the  records,  certified  by  the  clerks  respectively, 
under  seal  of  court,  shall  be  competent  evidence  in  any  court. 
The  original  bonds  shall  be  filed  in  the  department  of  justice. 

Seo.  4.  Mandamus  to  ofBcers  of  court.— That  the  cir- 
cuit courts  of  the  United  States,  for  the  purposes  Of  this  act, 
shall  have  power  to  award  the  writ  of  Trumdamus^  according 
to  the  course  of  the  common  law,  upon  motion  of  the  attorney- 
generafor  district  attorney  of  the  United  States,  to  any  officer 
thereof,  to  compel  him  to  make  the  returns  and  perform  the 
duties  in  this  act  required. 

Seo.  5.    Refusal  or  neglect  to  report— removal  from 

office.— That  if  any  clerk  of  any  district  or  circuit  court  of 
the  United  States  shall  willfully  refuse  or  neglect  to  make  any 
report,  certificate,  statement  or  document  required  by  law  to 
be  by  him  made,  or  shall  willfully  refuse  or  neglect  to  forward 
any  such  report,  certificate  statement  or  document  to  the 
department,  officer,  or  person  to  whom,  by  the  law,  the  same 
should  be  forwarded,  the  president  of  the  United  States  is 
empowered,  and  it  is  hereby  made  his  duty  in  every  such  case 
to  remove  such  clerk  so  offending  from  office  by  an  order  in 
writing  for  that  purpose.  And  upon  the  presentation  of  such 
order,  or  a  copy  thereof,  authenticated  by  the  attorney-general 
of  the  United  States  to  the  judge  of  the  court  whereof  such 
offender  is  clerk,  such  clerk  shall  thereupon  be  deemed  to  be 
out  of  office,  and  shall  not  exercise  the  functions  thereof. 
And  such  district  judge,  in  case  of  the  clerk  of  a  district 
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conrt,  shall  appoint  a  succesfior,  and  in  the  case  of  the  clerk  of 
a  circuit  court,  the  circuit  judge  shall  appoint  a  successor. 
And  such  person  so  rem<$ved  shall  not  be  eligible  to  any 
appointment  as  clerk  or  deputy  clerk  for  the  period  of  two 
years  next  after  such  removal. 

Sec.  6.    Refusal  op  neglect  to  report.— That  if  any 

clerk  mentioned  in  the  preceding  section  shall  willfully  refuse 
or  neglect  to  make  or  to  forward  any  such  report,  certificate, 
statement  or  document  therein  mentioned,  he  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  punished  by  a  fine  of 
not  exceeding  one  thousand  dollars,  or  by  imprisonment  not 
exceeding  one  year  in  the  discretion  of  the  court,  but  a  convic- 
tion under  this  section  shall  not  be  necessary  as  a  condition 
precedent  to  the  removal  from  oflSce  provided  for  in  this  act. 

Seo.  7.  Mileage  and  expenses.— That  the  provisions  of 
the  sixth  paragraph  of  the  act  entitled,  '^An  act  making 
appropriations  for  the  support  of  the  army  for  the  fiscal  year 
ending  June  thirtieth,  eighteen  hundred  and  seventy-five,  and 
for  other  purposes,"  approved,  June  sixteenth,  eighteen  hun- 
dred and  seventy-four,  shall  not  be  construed  to  apply,  or  to 
have  applied,  to  attorneys,  marshals  or  clerks  of  courts  of  the 
United  States,  their  assistants  or  deputies.  And  all  accounts 
of  said  attorneys,  marshals,  and  clerks,  for  mileage  and  for 
expenses  incurred  subsequent  to  the  first  day  of  July,  eighteen 
hundred  and  seventy-four,  and  prior  to  the  first  day  of  January, 
eighteen  hundred  and  seventy-five,  shall  and  may  be  audited, 
allowed  and  paid  at  the  treasury  department  of  the  United 
States  in  the  same  mahner  as  if  said  act  had  not  been  passed. 
And  from  and  after  the  first  day  of  January,  eighteen  hun- 
dred and  seventy-five,  no  such  officer  or  person  shall  become 
entitled  to  any  allowance  for  mileage  or  travel  not  actually  and 
necessarily  performed  under  the  provisions  of  existing  law. 

Sso.  8.    Repealing  clause.— That  all  acts  inconsistent 
with  the  provisions  of  this  act  are  hereby  repealed. 
Approved,  February  22, 1875. 
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Sec.  858.  No  witness  excluded  on  account  of  color  or 
interest — ^provided,  etc. — In  the  courts  of  the  United  States 
no  witness  shall  be  excluded  in  any  action  on  account  of  color, 
or  in  any  civil  action  because  he  is  a  party  to  or  interested  in 
the  issue  tried:  Provided^  That  in  actions  by  or  against 
executors,  administrators,  or  guardians,  in  which  judgment 
may  be  rendered  for  or  against  them,  neither  party  shall  be 
allowed  to  testify  against  the  other,  as  to  any  transaction  with, 
or  statement  by,  the  testator,  intestate,  or  ward,  unless  called 
to  testify  thereto  by  the  opposite  party,  or  required  to  testify 
thereto  by  the  court.  In  all  other  respects,  the  laws  of  the 
State  in  which  the  court  is  held  shall  be  the  rules  of  decision 
as  to  the  competency  of  witnesses  in  the  courts  of  the  United 
States  in  trials  at  common  law,  and  in  equity  and  admiralty. 

[See  1 1977.] 

2  Jaly,  1864,  c.  210,  s.  8,  v.  13,  p.  351;  3  Mar.,  1865^  c.  113,  v.  13,  p.  533; 
16  July,  1862,  c  189,  «.  1,  v.  12,  p.  588. 

The  wife  oannot  testify  for  her  husband.— This  provision  does  not 
give  the  wife  capacity  to  testify  in  favor  of  her  husband.  The  exclusion  of 
the  wife  in  such  cases,  at  common  law,  was  not  upon  the  ground  of  interest. 
Lucas  ».  Brooks^  18  Wall.,  436.  But  it  applies  to  cases  in  ^hich  the  United 
States  is  a  party  as  well  as  those  between  private  parties.  Green  to.  United 
States,  9  Wall.,  655. 

Previous  to  the  enactment,  of  the  provisions  embraced  herein,  relating  to 
the  interest  of  witnesses,  the  Supreme  Court  had  held  that  the  statutory 
enactments  «Qf  the  States  of  the  Union  in  this  respect  were  obligatory  upon 


328  FEDERAL  PRACTIOE. 

the  federal  judc^.  Wright  v,  Balea^  2  Black,  535;  McNeil  v.  Holhroakj 
12  Pet.,  84;  Sims  v.  Hundley,  6  How.,  1.  And  the  act  of  July  6, 1862, 
expressly  provided  that  "  the  laws  of  the  State  in  which  the  court  shall  be 
held  shall  be  the  rule  of  decision  as  to  the  competency  of  witnesses  in  the 
courts  of  the  Uuited  States/*  See,  also,  Packet  Company  v.  Clough,  26 
Wall.,  528.  And  in  certain  cases  of  necessity  an  interested  party  was 
allowed  to  testify,  as  where  he  was  an  informer  of  stolen  property  and  entitled 
to  a  part  of  the  penalty.  United  States  v.  Murphy,  16  Pet.,  203.  Or  the 
contents  of  a  trunk,  lost  or  destroyed.  United  States  v.  Clark,  96  (J.  S.,  37. 
And  the  evidence  of  interested  witnesses  may  be  (?iven  by  deposition.  Comet 
V.  Williams,  20  Wall.,  226;  Railroad  Co.  v.  Pollard,  22  Id.,  342. 

In  case  of  the  death  of  a  party.— Where  a  servant  brought  an 
action  against  his  master  for  negligeuce,  and  during  its  pendency  died, 
and  an  administrator  was  duly  substituted,  and  the  action  was  brought  to 
trial,  but  previous  to  the  death  of  the  servant  his  deposition  had  been  taken 
on  his  own  behalf,  and  on  the  trial  was  read  in  evidence,  it  was  held  that  the 
defendant  should  be  allowed  to  testify  on  his  own  behalf  as  to  matter  contained 
in  the  deposition.    Mumm  v,  Owens,  2  Dill.,  475* 

Testimony  required  by  the  court^constniction.— Under  the 
provision  relating  to  actions  by  and  against  executors,  administrators,  or 
fsruardians,  and  permitting  interested  parties  to  testify  in  such  cases,  when 
called  by  the  opposite  party  or  required  by  the  court  so  to  do,  an  ex  parte 
order  obtained  by  complainant  before  process  issued  for  his  own  examination 
as  a  witness,  does  not  quaUfy  him  as  such  on  the  ground  that  he  is  required 
to  testify  by  order  of  the  court.    Esktoa  v.  Mazauge,  1  Woods,  623. 

The  provision  has  no  application  to  Territorial  courts.— The 

proviso  to  the  third  section  of  the  act  of  July  2, 1864  (§  858  of  the  Revised 
Statutes),  that  in  the  couris  of  the  United  States  no  witness  shall  be  excluded 
in  any  civil  action  because  he  is  a  party  to  or  interested  in  the  issue  tried 
has  no  application  to  the  courts  of  a  Territory  where  a  different  rule  pre- 
vails. Good  V,  Martin,  95  U.  S.,  90;  Bidges  v.  Armouf,  5  How.,  91.  Ter- 
ritorial courts  are  not  courts  of  the  United  States  within  the  meaning  of  the 
Constitution.  Clinton  v,  Englehrechty  13  Wall.,  434;  Hornbuckle  v.  Toombs, 
18  Id.,  648. 

Sec.  859.  Testimony  of  witnesses  before  congress 
not  admissible  against  them  in  criminal  prosecutions. 

— No  testimony  given  by  a  witness  before  either  house,  or  be- 
fore any  committee  of  either  house  of  congress,  shall  be  used 
as  evidence  in  any  criminal  proceeding  against  him  in  any 
court  except  in  a  prosecution  for  perjury  committed  in  giving 
such  testimony.  But  an  oflScial  paper  or  record  produced  by 
him  is  not  within  the  said  privilege.     [See  1 103.] 

24  Jan.,  1862,  c.  11,  v.  12,  p.  333;  24Jan.^  1857^  c.  19,  -s.  2^  v.  11^  p. 
156w 
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Sec.  860.  Pleadings,  disclosures,  etc,  not  to  be  used 
in  criminal  proceedings. — No  pleading  of  a  party ^  nor  any 
discovery  or  evidence  obtained  from  a  party  or  witness  by 
means  of  a  judicial  proceeding  in  this  or  any  foreign  country, 
shall  be  given  in  evidence,  or  in  any  manner  used  against  him 
Or  his  property  or  estate,  in  any  court  of  the  United  States,  in 
any  criminal  proceeding,  or  for  the  enforcement  of  any  pen- 
alty or  forfeiture:  Provided^  That  this  section  shall  not  ex- 
empt any  party  or  witness  from  prosecution  and  punishment 
for  perjury  committed  in  discovering  or  testifying  as  aforesaid. 

25  Feb.,  1868,  c.  13, 8. 1,  v.  15,  p.  37. 

When  a  bill  ia  brought  for  a  discovery  and  for  other  equitable  relief  within 
the  appropriate  jurisdiction  of  a  court  of  equity,  and  the  ultimate  object  of' 
the  plaintiff  is  to  obtain  damages,  the  court  having  granted  a  discovery  will 
proceed  and  give  the  proper  relief  in  damages,  and  not  compel  the  plaintiff 
to  undergo  the  delays  and  expenses  of  a  suit  at  law.  Magic  Ruffle  Co,  v. 
Elm  City  Co.,  14  Blatchf.,  109. 

Does  not  apply  to  books  and  papers,— Where  the  books  of  a  firm 
had  been  seized  by  virtue  of  a  warrant,  issued  to  the  collector  of  a  port,  di- 
recting him  to  seize  books,  papers,  etc.,  of  a  party  charged  with  a  fhiud  upon 
the  revenue,  and,  on  the  trial  of  the  party  charged,  were  offered  in  evidence 
on  the. part  of  the  United  States,  but  were  excluded  by  the  court  on  the 
ground  of  the  provisions  of  this  section  (860),  it  was  held  that  the  books  and 
papers  were  improperly  excluded,  as  the  discovery  or  evidence  contemplated 
by  the  statute  is  of  a  personal  nature,  and  not  such  as  may  be  derived  from 
an  examination  of  books  and  papers.  United  States  v.  Hughes ,  12  Blatch., 
553. 

What  is  not  a  oriminal  prooeeding.— A  proceeding  against  a  dis- 
tillery for  forfeiture  under  the  revenue  laws,  is  not  a  criminal  proceeding 
within  the  meaning  of  the  Constitution,  and  it  is  no  infringement  of  personal 
or  constitutional  rights,  for  the  government  of  the  United  States  to  seize  ail 
the  books  and  papers  kept  by  a  distiller,  in  his  business;  nor  are  they  pro- 
tected by  the  rules  against  obtaining  from  a  party  evidence  to  be  used  against 
himself.  United  States  v.  Three  Tons  of  Coal,  6  Bliss.,  379.  See,  also. 
United  States  v.  Distillery,  6  Id.,  483. 

Sbo.  861.    Mode  of  proof  in  common  law  actions.— The 

mode  of  proof  in  the  trial  of  actions  at  common  law  shall  be 
by  oral  testimony  and  examination  of  witnesses  in  open  court, 
except  as  hereinafter  provided. 

24  Sept,  1789,  c.  20,  s.  30,  v.  1,  p.  88;  20  Feb.,  1812,  c.  25,  a.  3,  v.  2,  p. 
682;  24  Jan.,  1827,  c.  4,  ss.  1,  2,  v.  4,  pp.  197, 199. 
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Seo.  862.    Mode  of  proof  in  equity  and  admiralty 

causes. — ^The  mode  of  proof  in  causes  of  equity  and  of  admir- 
alty and  maritime  jurisdiction  shall  be  according  to  rules  now 
or  hereafter  prescribed  by  the  Supreme  Court,  except  as  herein 
specially  provided. 

.23  Aug.,  1842.  c.  188,  s.  6,  v.  5,  p.  518. 

Oral  testimony  in  equity  .—Circuit  courts  or^  not  now  required  (un- 
der §  826  of  the  Rev.  Stat.),  to  permit  the  examination  of  witnesses  orally  in 
open  court  upon  the  hearing  of  a  case  in  equity;  but  if  in  their  discretion 
they  may  do  so,  the  testimony  presented  in  that  form  must  be  taken  down, 
or  its  substance  stated  in  writing  and  made  part  of  the  record,  or  it  will  be 
entirely  disregarded  in  the  Supreme  Court,  on  appeal.  -  And  if  testimony  is 
objected  to  and  ruled  out,  it  must  still  be  sent  up  with  the  record,  subject  to 
objection)  or  the  ruling  wiU  not  be  considered,  and  it  will  not  be  sent  back 
to  have  the  rejected  testimony  taken.    Blease  v,  Garlington^  92  U.  S.,  1. 

Sec.  863.  Depositions  de  bene  esse, — The  testimony  of 
any  witness  may  be  taken  in  any  civil  cause  depending  in  a 
district  or  circuit  court  by  deposition  de  bene  esse^  when  the 
witness  lives  at  a  greater  distance  from  the  place  of  trial  than 
one  hundred  miles,  or  is  bound  on  a  voyage  to  sea,  or  is  about 
to  go  out  of  the  United  States,  or  out  of  the  district  in  which 
the  case  is  to  be  tried,  and  to  a  greater  distance  than  one  hun- 
dred  miles  from  the  place  of  trial,  before  the  time  of  trial,  or 
when  he  is  ancient  and  infirm.  The  deposition  may  be  taken 
before  any  judge  of  any  court  of  the  United  States,  or  any 
commissioner  of  a  circuit  court,  or  any  clerk  of  a  district  or 
circuit  court,  or  any  chancellor,  justice,  or  judge  of  a  supreme 
or  superior  court,  mayor  or  chief  magistrate  of  a  city,  judge 
of  a  county  court  or  court  of  common  pleas,  of  any  of  the 
United  States,  or  any  notary  public,  not  being  of  counsel  or 
attorney  to  either  of  the  parties,  nor  interested  in  the  event  of 
the  cause.  Reasonable  notice  must  first  be  given  in  writing 
by  the  party  or  his  attorney  proposing  to  take  such  deposition, 
to  the  opposite  party  or  his  attorney  of  record,  as  either  may 
be  nearest,  which  notice  shall  state  the  name  of  the  witness 
and  the  time  and  place  of  the  taking  of  his  deposition;  and  in 
all  oases  in  r&m^  the  person  having  the  agency  or  possession 
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of  the  property  at  the  time  of  seizure  shall  be  deemed  the  ad* 
verso  party,  until  a  claim  shall  have  been  put  in;  and  when- 
over,  by  reason  of  the  absence  from  the  district  and  want  of  an 
attorney  of  record  or  other  reason,  the  giving  of  the  notice 
herein  required  shall  be  impracticable,  it  shall  be  lawful  to 
take  such  depositions  as  tliere  shall  be  urgent  necessity  for 
taking,  upon  such  notice  as  any  judge  authorized  to  hold  courts 
in  such  circuit  or  district  shall  think  reasonable  and  direct 
Any  person  may  be  compelled  to  appear  and  depose  as  pro- 
vid€4  by  this  section,  in  the  same  manner  as  witnesses  may  be 
compelled  to  appear  and  testify  in  court. 

24  Sept..  1789,  c  20,  s.  80,  v.  1,  p.  88;  1  Mar.,  1817,  c.  80,  v.  3,  p.  850; 
26  Feb.,  1858,  c.  80,  8.  1,  v.  10,  p.  163;  29  July,  1854,  c.  159,  8. 2.  v.  10, 
p.  315;  9  May,  1872,  c.  146,  v.  17,  p.  89. 

When  allowable— distanoe. — The  provision  allowing^  depositions  to 
be  taken  if  the  witness  lives  more  than  one  hnndied  miles  from  the  place  of 
trial,  does  not  limit  the  place  to  the  district  where  the  court  is  held.  Pa- 
tapseo  In8,  Co,  r.  SouthgaU^  5  Pet.,  604.  But  if  after  the  taking  of  the  dep- 
osition he  removes  within  reach  of  a  subpoena,  his  personal  attendance 
would  have  to  be  procured.  Id.;  Russelt^.  Ashley,  Uemp.,  546;  Pettibone 
V.  Derringer f  4  Wash.,  C.  C,  219.  But  he  must  reside  more  than  one  hun- 
dred miles  from  the  place  of  holding  court  at  the  time  the  deposition  is 
taken.  CuHis  v.  Central  Railway ^  6  McLean,  401;  Dreahill  v.  Parish,  5 
Id.,  241. 

When  not  allowable.— And  a  witness  cannot  be  compelled  to  attend 
for  examination  de  bene  esse,  although  he  is  found  at  a  place  more  than  one 
hundred  miles  from  the  place  of  trial,  if  he  ordinarily  resides  within  that 
distance  and  is  only  casually  absent  from  home,  unless  he  is  going  to  sea,  or 
is  aged,  or  infirm,  etc.    Ex  parte  Humphrey,  2  Blatch.,  228. 

Bules  prescribe  the  practice.— The  rules  prescribe  in  detail  for  the 
issuing  and  execution  of  commissions  to  take  testimony.  See,  post.  Rule 
49,  in  Admiralty;  rule  67,  in  Equity;  and  rule  12,  of  the  general  rules  of 
the  Supreme  Court. 

Depositions  in  term  time.— Depositions  taken  during  term  time, 
without  liotice,  if  admissible  at  all  under  acts  of  congress,  are  very  danger- 
ous in  their  ex  ^rfe  character,  for  the  fair  trial  of  the  merits  of  a  cause,  and 
should  be  very  closely  scrutinized.  Allen  r.  Blunt,  2  Wood,  and  M.,  135; 
Bell  V.  Morrison,  1  Pet.,  356;  Walsh  0.  Rogers,  13  How.,  283. 

Cannot  be  nsed  in  another  suit.- Depositions  incorporated  into  the 
record  in  one  suit  are  not  admissible  in  another  suit,  where  the  witnesses 
are  competent,  and  can  be  procured.  Tappan  v,  Beardsley,  10  Wall.,  427; 
Rutherford  v.  Geddes,  4  Id.,  220. 
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The  statute  must  be  strictly  pursued.— Beinff  in  derrogation  of  the 
rules  of  common  law  the  statute  has  always  been  strictly  constraed;  and  it 
is  necessary  to  establish  that  all  the  reqaisitesof  the  law  have  been  complied 
with  before*  the  testimony  is  admissible.  Armstr<mg  v.  Brawny  1  Wash., 
C.  C,  43^  Thorpe  v,  Simons ^  2  Cr.,  C.  C,  195.  If  the  commission  issues  to 
five  commissioners,  it  is  sot  sufficient  that  three  of  them  execute  and  return 
it.  Id.;  Guffy  V.  Brown,  4  Dall.,  410;  Manns  v.  Dupont,  3  Wash.,  C.  C, 
81.  Nor  can  it  be  read  if  taken  before  other  persons  than  those  mentioned  in 
the  commission.    Banert  v.  Day,  3  Id.,  248. 

But  a  commission  to  A.  and  B.,  or  to  either  of  them,  is  good,  if  taken  be- 
fore B.    Lonsdale  v.  Brown,  Id.,  404. 

A  paxty  may  waive  his  rights.— And  although  the  statute  must  be 
strictly  observed,  yet  a  party  may  waive  any  provision  intended  for  his  benefit; 
and  he  will  be  presumed  to  have  waived  them,  if  he  refrained  at  a  time  when 
they  might  have  been  removed  and  until  the  possibility  of  removal  had 
ceased  from  making  objection,  that  provisions  intended  for  his  benefit  were 
not  complied  with,  or  consents  that  the  deposition  be  taken  and  returned  to 
court  as  it  was.  ShuU  v,  Thompson,  15  Wall.,  151;  Buddicum  v.  Kirk,  8 
Cr.,  293;  York  Ckmpany  v.  Central  Railroad  Co,,  8  Wall.,  113;  United 
States  V,  One  Case  of  Hair  Pencils,  1  Paine,  400. 

Notice^  to  whom  given. — ^The  court  will  require  notice  to  be  i^ven  in 
all  cases  where  there  is  an  attorney  of  record.  Buddicum  v.  Kirk,  supra. 
Notice  directed  to  a  party  may  be  served  on  an  attorney  at  law.  Barrel  v, 
SimingUm,  4  Cr.,  C.  C,  70.  And  notice  of  a  motion  for  a  dedimus  may  be 
given  to  the  attorney.  Fotts  v.  Skinner,  1  Id.,  57.  But  personal  service  is 
necessary.  Carrington  v.  Stimson,  1  Curt.,  437.  Notice  to  an  attorney 
would  not  be  good,  if  he  could  not  be  present  at  the  taking  without  being 
absent  at  the  commencement  of  the  court.  Bell  v.  Nimmon,  4  McLean, 
539. 

Certificate. — The  certificate  of  the  magistrate  is  sufficient  evidence  of  the 
facts  stated  therein  to  entitle  the  deposition  to  be  read  to  the  jury,  if  all  the 
necessary  facts  are  therein  disclosed.  Bell  v.  Morrison,  1  Pet.,  351 ;  Boud- 
ereau  v,  Montgomery,  4  Wash.,  C.  C,  186;  Harris  v.  Wall,  7  How.,  693.  A 
certificate  of  the  person  before  whom  the  deposition  was  taken,  that  neither 
the  adverse  party  nor  his  attorney  lived  within  one  hundred  miles  of  the 
place  where  the  deposition  was  taken,  and  that  therefore  no  notice  was  (un- 
der the  act  of  1789),  made  out,  is  sufficient.    Dick  v.  Runnels,  5  How.,  7. 

Conditions  for  taking  and  reading.— The  conditions  under  which 
a  party  is  permitted  and  a  magistrate  authorized  to  take  a  deppsition  de 
bene  esse,  are: 

1.  When  the  witness  lives  more  than  one  hundred  miles  from  the  place 
of  trial; 

2.  Or  is  bound  on  a  voyage  to  sea; 

8.    Or  is  about  to  go  out  of  the  United  States; 

4.  Or  out  of  such  district  to  a  greater  distance  from  the  place  of  trial  than 
one  hundred  miles,  before  the  time  of  trial; 

5.  Or  is  ancient  or  infirm. 
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To  entitle  the  deposition  to  be  read  upon  the  triaJ,  it  must  be  shown: 

1.  That  the  witness  is  dead; 

2.  Or  gone  out  of  the  United  States; 

3.  Or  to  a  greater  distance  than  one  hundred  miles  from  the  place 
where  the  court  is  sitting; 

4.  Or  that,  by  reason  of  age,  sickness,  or  bodily  infirmity,  he  is  unable  to 
travel  and  appear  at  court.  Harris  v.  Wallf  7  How.,  693;  The  Patapsco 
Ina.  Co.  V,  Southgate,  5  Pet.,  604;  The  Samuel,  1  Wh.,9;  Weedv,  Kellogg, 
6  McLean,  44;  Bowie  v,  Talbot,  1  Cr.,  C.  C,  247.  The  mere  fact  that  a  wit- 
ness is  sizty-five  years  old  is  not  of  itself  sufficient  cause  that  he  cannot  at- 
tend. Bamett  v.  Day,  3  Wash.,  C.  C,  243.  As  to  diligence  to  produce,  see, 
Stein  V,  Bowman,  13  Pet.,  209.  For  authorities  under  this  section,  see,  ante, 
§  §  863  and  864,  and  notes. 

Seo.  864.    Mode  of  tskiug  depositions  de  bene  esse.— 

Every  person  deposing  as  provided  in  the  preceding  section, 
shall  be  cautioned  and  sworn  to  testify  the  whole  trath,  and 
carefully  examined.  His  testimony  shall  be  reduced  to  writ- 
ing by  the  magistrate  taking  the  deposition,  or  by  himself  in 
the  magistrate's  presence,  and  by  no  other  person,  and  shall, 
after  it  has  been  reduced  to  writing,  be  subscribed  by  the  de* 
ponent 
24  Sept.,  1789,  c.  20,  s.  30,  v.  1,  p.  88;  9  May,  1872,  c.  146,  v,  17,  p.  89. 

What  the  magistrate  should  certify,  presumptions.— The  cer- 
tificate of  the  magistrate  will  be  prima  facie  evidence  of  his  official  charac- 
ter, if  accompanied  with  the  usual  authentication  of  such  papers  before  him; 
and  the  facts  callinfir  for  the  ezerciBe  of  the  authority  should  appear  upon  the 
fiace  of  the  instrument  and  not  be  left  to  parol  proof,  although  it  has  been 
held  that  it  was  not  necessary  for  the  magistrate  to  certify  that  he  was  not 
of  counsel  for  the  parties  or  interested  in  the  event  of  the  suit.  Miller  v. 
Young,  2  Cr.,  C.  C,  53;  Peyton  v.  Veitch,  Id.,  128;  Paul  r.  Lowry,  Id.,  628; 
Jasper  r.  Porter,  2  McLean,  579;  Price  v.  Morris,  5  Id.,  4;  Whitney  v. 
Hunt,  5  Cr.,  120;  Harris  v\  Wall,  5  How.,  693;  Bell  v.  Morrison,  1  Pet., 
355;  Pettibone  v.  Derringer,  4  Wash.,  C.  C,  219.  If  the  magistrate  does 
not  certify  any  cause  for  taking,  but  merely  appends  the  notice  to  the  opposite 
party  which  states  that  the  opposite  parfy  is  '*  about  to  depart  the  State,'' 
this  is  not  sufficient,  and  the  deposition  cannot  be  readi  And  it  must 
appear  that  the  magistrate  or  commissioner  took  the  oath  annexed  to  the  com- 
mission. Harris  v.  Wall,  supra;  Freeval  v.  Bache,  5  Cr.,  C.  C,  463.  The 
return  should  also  show  where  the  deposition  was  taken  that  it  may  appear 
that  the  direction  of  the  commission  was  complied  with,  ^hoades  v.  Selin, 
4  Wash.,  C.  C,  715;  and  it  is  competent  to  show  the  residence  of  the  wit- 
ness, Merill  v,  Dawson,  Hemp.,  563;  that  the  witness  lived  more  than  one 
hundred  miles  from  the  place  of  trial,  Patapsco  Ins,  Co,  v,  Southgate,  5 
Pet.,  604;  that  neither  the  adverse  party  nor  his  attorney  lived  within  one 
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hundred  miles  from  the  place  of  taking  the  deposition,  Id.;  Bell  v.  Morrt- 
sotif  1  Pet.,  856;  Dick  v.  Runnels,  5  How.,  supra;  Banks  v.  Miller ^  1  Gr., 
G.  C,  543;  as  to  whether  the  parties  were,  or  were  not  present,  Cuiiis  v. 
The  Central  R,  Co.<,  6  McLean,  401;  that  the  witnesses  were  sworn,  Keene 
V,  Mead,  3  Pet.,  1;  Moore  v.  Nelson,  3  McLean,  883;  that  the  deposition 
was  reduced  to  writing  in  his  presence.  Bell  r.  Morrison,  1  Pet.,  351;  States 
r.  Smith,  4  Day,  121;  Vmss  v.  Smith,  2  dr.,  C.  C,  31;  Vace  v.  Lawrence^ 
4  McLean,  203,  where  it  was  held  that  if  the  officer  certifies  that  it  was 
taken  before  him,  and  written  by  him,  it  is  not  necessary  to  certify  more  par- 
ticularly as  to  the  signature  of  the  dep<^ent,  if  the  deposition  appears  to  be 
signed  by  the  deponent. 

The  magistrate  should  certify  that  the  deponent  was  "  carefhlly  examined 
and  cautioned  and  sworn  **  (or  affirmed)  to  testify  the  whole  truth,  and  the 
omission  to  certify  that  he  reduced  the  testimony  to  wrib'ng  himself,  or  that 
it  was  done  by  the  witness  in  his  presence,  is  fatal  to  the  deposition.  CooA; 
V,  Burnley,  11  Wall.,  659;  Pentleton  v,  Forbes,  1  Cr.,  C.  Cl,  607;  QarreU  r. 
Woodward,  2  Id.,  190;  Luther  v.  The  Meritt  Hunt,  1  Newb.,  4;  Edmonson 
9.  Barrell,  2  Or.,  C.  G.,  288.  But  an  omission  to  certify  that  he  "  cau- 
tioned ''  the  witness  it  was  held  would  not  exclude  the  deposition.  Moore 
V.  Nelson,  3  McLean,  888  (1821):  Brown  v.  Piatt,  2  Gr.,  G.  G.,  253  (1822). 

The  names  of  parties  should  appear  .--The  names  of  parties  should 
appear  in  the  caption  of  depositions.  Peyton  r.  Veiteh,  2  Gr.,  G.  G.,  123;  . 
Buckingham  v.  Burgess,  3  McLean,  368.  But  it  will  not  be  excluded  if  one 
is  omitted  in  the  deposition,  but  it  appears  in  the  commission.  Merill  v, 
Dawson,  Hemp.,  563  (but,  see  Smith  v.  Coleman,  2  O.,  G.€.,  237).  See, 
also,  errors  in  the  caption  disregarded.  Van  Ness  v.  Heineke,  2  Id.,  259.  A 
deposition  may  be  taken  from  the  files  to  enable  the  magistrate  to  amend 
the  caption  to  conform  to  facts.    Leatherberry  v,  Radcliff,  5  Id.,  550. 

Answers  of  witnesses. — Each  interrogatory  must  be,  at  least  sub- 
stantially, answered  or  it  will  be  fatal  to  the  whole  deposition.  Hurst  t?. 
McNeil,  1  Wash.,  G.  G.,  70;  KiHland  v,  Bissett,  Id.,  144;  Winthrop  v,  Ins. 
Co.,  2  Id.,  7;  Bell  v.  Davidson,  3  Id.,  828;  Gilpin  v.  Consequa,  Id.,  184; 
Richardson  v.  Golden,  Id.,  109;  Dodge  v.  Israel,  4  Id.,  823. 

The  same  rule  governs  the  compelling  qf  answers  of  witnesses  before  a 
commissioner  as  prevails  on  oral  examination  of.  witnesses  on  a  trial.  In  re 
Judson,  3  Blatch.,  148. 

Oath  of  officer  or  commissioner— costs.— In  case  of  a  commissoin 
to  take  depositions  in  a  foreign  country  the  retuin  should  show  that  the 
commissioner  took  the  oath  annexed  to  the  commission.  Frevall  v.  Bache, 
5.Gr.,G.  G.,463. 

The  officer  taking  depositions  should  certify  each  item  of  costs  before 
him.  Russel  v,  Ashley,  Hemp.,  546.  And  if  taken  on  the  ground  that  the 
witness  lives  more  than  one  hundred  miles  from  the  place  of  trial,  and  the 
witness  moves  within  one  hundred  miles  before  trial,  the  deposition  may  still 
be  read,  unless  the  opposite  party  shows  that  fact,  and  that  the  party  taking 
it  had  knowledge  of  it  in  time  to  have  procured  the  attendance  of  the  wit- 
ness. Id.;  PcUapseo  Ins.  Co.  v.  Southgate,  5  Pet.,  615.  See  authorities, 
antef  g  863,  and  notes,  and  the  following  section  and  notes< 


EVIDENCE.  335 

Sec.  865.    Transmission  to  the  conrt  of  depositions 

de  bene  esse. — Every  deposition  taken  under  the  two  preced- 
ing sections  shall  be  retained  by  the  magistrate  taking  it,  un- 
til he  delivers  it  with  his  own  hand  into  tlie  court  for  which  it 
is  taken;  or  it  shall,  together  with  a  certificate  of  the  reasons 
as  aforesaid  of  taking  it  and  of  the  notice,  if  any,  given  to  the 
adverse  party,  be  by  him  sealed  up  and  directed  to  such  court, 
and  remain  under  his  seal  until  opened  in  court.  Eut  unless 
it  appears  to  the  satisfaction  of-  the  court  that  the  witness  is 
then  dead,  or  gone  out  of  the  United  States,  or  to  a  greater 
distance  than  one  hundred  miles  from  the  place  where  the 
court  is  sitting,  or  that,  by  reason  of  age,  sickness,  bodily  in- 
firmity, or  imprisonment,  he  is  unable  to  travel  and  appear  at 
court,  such  deposition  shall  not  be  used  in  the  cause. 
24  Sept.,  1.789,  c.  20,  s.  30,  v.  1,  p.  88. 

Certificate  of  magistrate.— Where  the  magistrate,  in  his  notice  to 
the  opposite  party,  merely  stated  that  the  witness  was  about  to  "  depart  the 
State,''  and  omitted  in  his  certificate  to  state  the  reason  for  taking  the  dep- 
osition, it  was  held  not  competent  for  the  party,  at  the  trial,  to  supply  the 
defect  by  proving  that  the  witness  was  about  to  go  out  of  the  United  States; 
and  that  the  service  of  the  notice  on  the  opposite  party  should  be  certified  by 
the  magistrate  as  well  as  by  the  marshal.  It  was  further  held  that  after  an 
agreement  that  a  deposition  may  be  read  in  evidence,  it  is  too  late  after  it 
has  been  read  to  ask  the  court  to  exclude  from  the  consideration  of  the  jury 
apart  of  the  deposition,  ff atria  v»  WaUj  supra;  Evans  v,  Hettich,  7  Wh., 
453. 

Deposition— ho'v^  kept  and  retumed.— The  deposition  cannot  be 
opened  out  of  court.  Beats  p.  Thompson,  8  Cr.,  70.  The  law  does  not  intend 
that  either  party  should  have  possession  of  the  deposition  until  it  shall  be 
published  by  the  general  or  special  order  of  the  court;  and  if  not  sealed  up 
and  directed  to  the  court,  as  provided  by  the  statute,  or  if  it  is  not  stated  in 
the  certificate  of  the  magistrate  that  it  was  retained  by  him,  until  it  was 
thus  sealed  and  delivered,  it  will  be  fatal.  Id.;  Shankwiker  v.  Reading,  4 
McLean,  C.  C,  240.  See,  however,  when  the  deposition  was  taken  by  the 
clerk  of  the  court,  Nelson  v»  Woodruff,  1  Black,  156.  But  parties  may  ex-, 
pressly  waive  objections.  Evans  v,  Eaton,  7  Wh.,  365.  And  the  parly  in 
whose  favor  they  are  taken  may  object.  Gilpins  v,  Consequa^  5  Pet.,  C.  C, 
85.  But  a  party  cannot  object  to  his  own  omissions.  Seaton  v.  Fry,  5  Cr., 
335.  Or,  on  the  ground  of  an  omission  to  annex  a  document  referred  to,  where 
it  was  not  in  the  power  of  the  witness,  but  in  that  of  the  commissioner  or 
objecting  party,  who  might  have  used  it,  see  Winans  v.  New  York  dt  Erie 
R.  R,  Co,,  21  How.,  88.  And  the  fact  that  the  attorney  of  the  opposite  party 
attended  upon  the  notice  of  taking  a  deposition,  but  refused  to  take  part  in 
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the  proceedings,  does  not  waive  an  objection  to  the  regalarity  of  the  proceed- 
ings.   Harris  v.  Wall,  supra. 

When  objection  must  be  made*  —  When  a  deposition  has  been 
made  without  objection  in  the  court  below,  it  cannot  be  objected  to  on  writ 
of  error  to  the  Supreme  Court.  Broum  v.  Tarkington,  8  Wall,,  377;  The 
Samuel,  1  Wh.,  9;  Evans  v.  Hettich,  7  Wh.,  453;  Vattitr  v.  Hinde,  7  Pet., 
252. 

Direction  of  the  deposition. — When  a  deposition  is  properly  certi- 
fied and  sealed,  it  is  sufficient  if  it  be  directed  to  the  **clerk,*'  instead  of  the 
"court."  Whitney  v.  Hunt,  5  Cr.,  C.  C,  120.  Or  to  **the  judges,"  instead 
of  "the  court."  Thorp  v.  Orr,  2  Id.,  835.  But  it  is  a  fatal  objection  that 
it  was  opened  out  of  court.  Bealv,  Thompson,  B  Cr.,  70;  United  States  v. 
Price,  2  Wash.,  0.  C.  856. 

Diligence  of  party  to  produce  a  witness.— A  party  offering  a  dep- 
osition, de  bene  esse,  in  evidence,  must  show  that  he  has  used  due  diligence 
to  procure  the  attendance  of  the  witness.  Pettibone  v.  Derringer,  4  Wash., 
C.  €.,  215;  Stein  v.  Bowman,  13  Pet.,  209. 

Sec.  866.  Depositions  under  a  deilimns  potestatem 
and  in  perpetaam,  etc. — In  any  case  where  it  is  ncessary, 
in  order  to  prevent  a  failure  or  delay  of  justice,  any  of  the 
courts  of  the  United  States  may  grant  a  dedimtts  potestatem 
to  take  depositions  according  to  common  nsage;  and  any  cir- 
cuit court,  upon  application  to  it  as  a  court  of  equity,  may,  ac- 
cording to  the  usages  of  chancery,  direct  depositions  to  be 
taken  in  perpetuam  rd  memoric^rij  if  they  relate  to  any  mat- 
ters that  may  be  cognizable  in  any  court  of  the  United  States. 
And  the  provisions  of  sections  eight  hnudred  and  sixty-three, 
eight  hundred  and  sixty-four,  and  eight  hundred  and  sixty- 
five,  shall  not  apply  to  any  deposition  to  be  taken  under  the 
authority  of  this  section. 

24  Sept,  1789,  c.  20,  s.  30,  v.  1,  p.  88;  9  May,  1872,  c.  146,  v.  17.  p.  89. 

Not  de  bene  esse— foreign  commissions— by  whom  taken.— 

Depositions  under  this  provision  are  •under  no  circumstances  to  be  considered 
taken  as  de  bene  esse,  whether  the  witness  resides  beyond  the  process  of  the 
court,  or  within  it.    Sergeant  v.  Biddle,  4  Wh.,  508. 

Where  the  commission  was  issued  to  a  place  in  a  foreign  country,  where 
the  execution  of  such  a  commission  by  the  commissioners  was  prohibited  by 
the  government,  and  the  deposition  was  taken,  according  to  the  law  of  the 
place,  before  a  judge  in  the  presence  of  the  commipsioners  named,  it  was 
held  that  it  might  be  read  in  evidence  as  against  this  objection;  and  it  was 
also  held  that  if  all  the  interrogatories,  either  in  form  or  substance,  were 
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not  put  to  the  witnesses,  the  deposition  could  not  be  read.  Winthrop  v. 
Union  Ins.  Co.,  2  Wash.,  C.  C,  7.  If  the  general  interrogatory  is  not  an- 
swered by  a  witness  examined  under  a  commission,  it  is  fatal  to  the  deposi- 
tion. And  a  witness  cannot  be  asked  if  the  facts  stated  in  an  ej?  parte  cer- 
tificate are  tirue;  he  should  be  interrogated  as  to  them.  Richardson  v. 
Golden^  3  Id.,  109.  And  a  commission  directed  to  A»  and  B.,  or  either  of 
them,  authorizes  the  deposition  of  A.  to  be  taken  by  B.  Id.,  404.  As  a  rule, 
another  person  than  those  named  in  the  commission  cannot  assist  in  taking 
the  depositions.     }Villings  r.  Consequa,  Pet.,  C.  C,  301. 

Xiaws  of  States  in  case  of.— The  laws  of  the  States  as  to  practice  and 
proceedings  in  their  courts,  relating  to  deposition  and  the  taking  of  the 
same,  are  not  obligatory  on  the  cQurts  of  the  United  States.  Bell  v.  David- 
son, 3  Wash.,  C.  C,  328;  Curtis  v.  The  Central  R.  Co.,  6  McLean,  401. 

Cross-interrogatories— in  foreign  countries.— If  the  cross  inter- 
rogatories  are  not  put  to  the  witnesess,  the  deposition  cannot  be  read,  if  ob- 
jected to  on  this  ground.  But  it  is  no  objection  to  a  deposition  that  it  is  in 
English,  although  ^  the  commissioners  before  wham  it  was  taken  were 
Dutchmen,  and  they  do  not  state  that  they  had  the  assistanceof  an  interpre- 
ter. Gilpins  V.  Consequa,  Peters,  C.  C,  85.  If  the  interrogatories  are  sub- 
stantially, although  not  formally,  answered,  it  is  sufficient.  Nelson  v. 
United  States,  Id.,  235. 

For  further  authorities,  see,  ante,  §§  863,  864,  865  and  notes. 

Objections. — As  a  general  rule  all  ol^'ections  of  a  formal  character,  and 

such  as  might  have  been  obviated  if  urged  on  the  examination  of  the  witness 

'must  be  raised  at  the  examination?  or  upon  motion  to  suppress  it,  and  not 

on  the  trial.     York  Co.  v.  Central  Railroad,  3  Wall.,  107;  Blackburn  v. 

Craw/ordsj  Id.,  175.    See,  also.  Brooks  v.  Jenkins,  3  McLean,  432. 

Seo.  867.  Depositions  in  perpetuam,  etc.,  admissible 
at  discretion  of  the  conrt— Any  court  of  the  United  States 
may,  in  its  discretion,  admit  in  evidence  in  any  cause  before 
it  any  deposition  taken  in  perpetiuim  rei  memariam^  which 
would  be  so  admissible  in  a  court  of  the  State  wherein  such 
cause  is  pending,  according  to  the  laws  thereof 

20  Feb.,  1812,  c.  25,  s.  3,  v.  3,  p.  682. 

Deposition  in  perpetuam,  etc.,  not  recorded.— A  deposition  in 
perpetuam  rei  memoriam,  taken  before  a  State  mafifistrate  which  has  not 
been  recorded  within  the  time  prescribed  by  the  law  of  the  State,  is  not  ad- 
miBsible  in  evidence  as  a  deposition.    Oould  v.  Gould,  3  Stoiy,  516. 

Seo.  868.    Deposition  under  a  dedimns  potestatem, 

how  taken. — When  a  commission  is  issued  by  any  court  of 
the  United  States  for  taking  the  testimony  of  a  witness  named 
therein  at  any  place  within  any  district  or  Territory,  the  clerk 
22 
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bf  any  court  of  the  United  States  for  sucli  district  or  Temtory 
shall,  on  the  application  of  either  party  to  the  suit,  or  of  his 
agent,  issue  a  subpoena  for  such  witness,  commanding  him  to  ap- 
pear and  testify  before  the  commissioner  named  in  the  commis- 
sion, at  a  time  and  place  stated  in  the  subpoena;  and  if  any  wit- 
ness after  being  duly  served  with  such  subpoena,  refuses  or  neg- 
lects to  appear,  or,  after  appearing,  refuses  to  testily,  not  being 
privileged  from  giving  testimony,  and  such  refiisal  or  neglect 
is  proven  to  the  satisfaction  of  any  judge  of  the  court  whose 
clerk  issues  such  subpoena,  such  judge  inay  proceed  to  enforce 
obedience  to  the  process,  or  punish  the  disobedience,  as  any  court 
of  the  United  States  may  proceed  in  case  of  disobedience  to 
process  of  subpoena  to  testify  issued  by  such  court. 

24  Jan.,  1827,  c.  4,  8. 1,  v.  4,  p.  197. 

In  civil  and  oriminal  cases— disoretion.— In  a  proper  case,  sub- 
poena duces  tecum  may  issue  to  any  person  to  whom  an  ordanary  subpoena 
may  issue,  direciin^  him  to  brin^  any  paper  which  a  party  praying  it  has  a 
right  to  avail  himself  of  as  testimony.  It  may  issue  in  a  civil  as  well  as  a 
criminal  cause,  and  though  the  motion  therefor  maybe  addressed  to  the  dis- 
cretion of  the  court,  this  means  not  inclination,  but  to  its  judgment,  guided 
by  sound  legal  principles.    Marshal  J.,  A.  Burr's  Trial,  182. 

Sec.  869.    Subpoena  dnces  tecum  under  a  dedimus 

potestatem. — ^When  either  party  in  such  suit  applies  to  any 
judge  of  a  United  States  court  in  such  district  or  Territory 
for  a  subpoena  commanding  the  witness,  therein  to  be  named, 
to  appear  and  testify  before  said  commissioner,  at  the  time  and 
place  to  be  stated  in  the  subpoena,  and  to  bring  with  hitn  and 
produce  to  such  commissioner  any  paper  or  writing  or  written 
instrument  or  book  or  other  document,  supposed  to  be  in  the 
possession  or  power  of  such  witness,  and  to  be  described  in 
the  subpoena,  such  judge,  on  being  satisfied  by  the  affidavit  of 
the  person  applying,  or  otherwise,  that  there  is  reason  to  believe 
that  such  paper,  written  instrument,  book,  or  other  document 
is  in  the  possession  or  power  of  the  witness,  and  that  the  same, 
if  produced,  would  be  competent  and  material  evidence  for  the 
party  applying  therefor,  may  order  the  clerk  of  said,  court  to 
issue  such  subpoena  accordingly.  And  if  the  witness,  after  being 
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served  with  such  subpoena,  fails  to  produce  to  the  commissioner, 
at  the  time  and  place  stated  in  the  subpoena,  any  such  paper, 
writing,  written  instniment,  book,  or  other  document,  being 
in  his  possession  or  power,  and  described  in  the  subpoena,  and 
such  failure  is  proved  to  the  satisfaction  of  said  judge,  he  may 
proceed  to  enforce  obedience  to  said  process  of  subpoena,  or 
punish  the  disobedience  in  like  manner  as  any  court  of  the 
United  States  may  proceed  in  case  of  disobedience  to  like  pro- 
cess issued  by  such  court.  When  any  such  paper,  writing, 
written  instrument,  book,  or  other  document  is  produced  to 
such  commissioner,  he  shall,  at  the  cost  of  the  party  requiring 
the  same,  cause  to  be  made  a  correct  copy  thereof  as  shall  be 
required  by  either  of  the  parties. 

24  Jan.,  1827,  c.  4,  s.  2,  v.  4,  p.  199. 

Sec.  87Q.    Witness  under  a  dedimns  potestatem,  when 

required  to  attend. — No  witness  shall  be  required,  under 
the  provisions  of  either  of  the  two  preceding  sections^  to  attend 
at  any  place  out  of  the  county  where  he  resides,  nor  more  than 
forty  miles  from  the  place  of  his  residence,  to  give  his  deposi- 
tion; nor  shall  any  witness  be  deemed  guilty  of  contempt  for 
disobeying  any  subpoena  directed  to  him  by  virtue  of  either  of 
the  said  sections,  imless  his  fee  for  going  to,  returning  from, 
and  one  day's  attendance  at,  the  place  of  examination,  are  paid 
or  tendered  to  him  at  the  time  of  the  service  of  the  subpoena. 

24  Jan.,  1827,  c.  4,  as.  1,  2,  v.  4,  pp.  197, 199. 

Seo.  871.    Depositions  in  District  of  Columbia  in  suits 

pendinf^  elsewhere. — ^Where  a  commission  to  take  the  testi- 
mony of  any  witness  found  within  the  District  of  Columbia,  to 
be  used  in  a  suit  depending  in  any  State  or  territorial  or  foreign 
court,  is  issued  from  such  court,  or  a  notice  to  the  same  effect  is 
given  according  to  its  rules  of  practice,  and.  such  commission  or 
notice  is  produced  to  a » justice  of  the  supreme  court  of  said 
District,  and  due  proof  is  made  to  him  that  the  testimony  of 
such  witness  is  material  to  the  party  desiring  the  same,  the 
said  justice  shall  issue  a  summons  to  the  witness^  requiring 
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him  to  appear  before  the  commissioners  uamed  in  the  com- 
inission  or  notice,  to  testify  in  sach  snit,  at  a  time  and  at  a 
place  within  said  District  therein  specified. 
3  Mar.,  1869,  c.  128,  a.  1,  v.  15,  p.  824. 

Seo.  872.  Same  subject— when  no  commision  nor  no- 
tice.— When  it  satisfactorily  appears  by  affidavit  to  any  justice 
of  the  Supreme  Court  of  the  District  of  Columbia,  or  to  any 
commissioner  for  taking  depositions  appointed  by  said  court 
— First.  That  any  person  within  said  District  is  a  material 
witness  for  either  party  in  a  suit  pending  in  any  State  or  ter- 
ritorial or  foreign  court; 

Second.  That  no  commission  nor  notice  to  take  the  testi- 
mony of  such  witness  has  been  issued  or  giv:eu;  and 

Third.  That,  according  to  the  practice  of  the  court  in  which 
the  suit  is  pending,  the  deposition  of  a  witness  taken  without 
the  presence  and  consent  of  both  parties  will  be  received  on 
the  trial. or  hearing  thereof,  such  officer  shall  issue  his  sum- 
mons, requiring  the  witness  to  appear  before  him  at  a  place 
within  the  District,  at  some  reasonable  time,  to  be  stated 
therein,  to  testify  in  such  suit 

3  Mar.,  1869,  c.  128,  s.  2,  v.  15,  p.  325. 

Sec.  873.  Same  subject— manner  of  taking  and  trans- 
mitting the  deposition. — Testimony  obtained  under  the  two 
preceding  sections  shall  be  taken  down  in  writing  by  the 
officer  before  whom  the  witness  appears,  and  shall  be  certified 
and  transmitted  by  him  to  the  court  in  which  the  suit  is  pend- 
ing, in  such  manner  as  the  practice  of  that  court  may  require. 
If  any  person  refuses  or  neglects  to  appear  at  the  time  and 
place  mentioned  in  the  summons,  os,  on  his  appearance, 
refuses  to  testify,  he  shall  be  liable  to  the  same  penalties  as 
would  be  incurred  for  a  like  o^ense  on  the  trial  of  a  suit 

3  Mar.,  1869,  c.  128,  b.  3,  v.  15,  p.  325. 

Sec.  874.    Same  subject— witness  fees.— Every  witness 

appearing  and  testifying  under  the  said  provisions  relating  to 
the  District  of  Columbia  shall  be-entitled  to  receive  for  each 
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day's  attendance,  from  the  party  at  whose  instance  he  is  sum- 
moned, the  fees  now  provided  by  law  lor  each  day  he  shall 
give  attendance. 

3  Mar.,  1869,  c.  128,  s.  4,  t.  15,  p.  325. 

Sbo.  875.   Letters  rogatory  fipom  United  States  courts. 

— ^When  any  commission  or  letter  rogatory,  issued  to  take  the 
testimony  of  any  witness  in  a  foreign  country,  in  any  suit  in 
which  the  United  States  are  parties  or  have  an  interest,  is 
executed  by  the  court  or  the  commissioner  to  whom  it  is 
directed,  it  shall  be  returned  by  such  court  or  commissioner  to 
the  minister  or  consul  of  the  Dnited  States  nearest  the  place 
where  it  is  executed.  On  receiving  the  same,  the  said  minis- 
ter or  consul  shall  indorse  thereon  a  certificate,  stating  when 
and  where  the  same  was  received,  and  that  the  said  deposition 
is  in  the  same  condition  as  when  he  received  it;  and  he  shall 
thereupon  transmit  the  said  letter  or  commission,  so  executed 
and  certified,  by  mail,  to  the  clerk  of  the  court  from  which  the 
same  issued,  in  the  manner  in  which  his  o£Scial  dispatches  are 
transmitted  to  the  government..  And  the  testimony  of  wit- 
nesses so  taken  and  returned  shall  be  read  as  evidence  on  the 
trial  of  the  suit  in  which  it  was  taken,  without  objection  as  to 
the  method  of  returning  the  same.  [When  letters  rogatory 
are  addressed  from  any  court  of  a  foreign  country  to  any  cir- 
cuit court  of  the  United  States,  a  commissioner  of  such  cir- 
cuit court  designated  by  said  court  to  make  examination  of  the 
witnesses  mentioned  in  said  letters,  shall  have  power  to  com- 
pel the  witnesses  to  appear  and  depose  in  the  same  manner  as 
witnesses  may  be  compelled  to  appear  and  testify  in  courts.] 

[Bm  a  4071-4074.] 
3  Mar.,  1863,  c.  95,  b.  4,  v.  12,  p.  770;  27  Feb.,  1877,  c.  69,  v.  19;  p.  241. 

Sec.  876.   Subpcenas  for  witnesses  to  run  into  another 

district. — Subpoenas  for  witnesses  who  are  required  to  attend 
a  court  of  the  United  States,  in  any  district,  may  run  into  any 
Other  district:  Provided^  That  in  civil  causes  the  witnesses 
living  out  of  the  district  in  which  the  court  is  held  do  not  live 
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at  a  greater  distance  than  one  hundred  miles  from  the  place 
of  holding  the  same. 

Not  evidence  of  matters  outside  of  official  duty  .—Transcripts  of 
the  treasury  department  are  not  evidence  of  the  indebtedness  of  a  defendant 
as  to  money  which  came  into  his  hands  out  of  the  regular  course  of  official 
duty,  yet  they  are  so  when  they  arise  out  of  official  transactions  of  a  collec- 
tor with  the  treasury,  and  are  substantial  copies  of  returns  rendered  by  the 
defendant  in  pursuance  of  Uw  and  the  instructions  of  the  secretary.  Hoyt 
t?.  UniUd  States,  10  How.,  109;  UniUd  States  v,  Bttford,  8  Pet,,  29;  UniUd 
States  V.  JoneSy  8  Id.,  375;  United  States  v.  Eckford,  1  How.,  250;  Bruee  v. 
United  States,  17  How.,.437. 

In  actions  against  postmasters. — ^The  basis  of  an  action  against  a 
postmaster  is  his  bond  and  it^  breaches,  and  not  the  quarterly  returns  which 
are  made  evidence  by  statute.  The  balances  of  quarterly  returns  made  by 
the  officers  of  the  government  and  as  audited  and  adjusted  by  tiiem,  and 
duly  certified,  are  competent  evidence  without  a  statenient  of  credits  claimed 
by  the  postmaster  and  disallowed  in  whole  or  in  part.  United  States  r. 
Hodge,  13  How.,  479. 

Seo.  877.    Witnesses,  form  of  subpoena— attedance 

under. — Witnesses  who  are  required  to  attend  any  term  of  a 
circuit  or  district  court  on  the  part  of  the  United  States,  shall 
be  subpoenaed  to  attend  to  testify  generally  on  their  behalf,  and 
not  to  depart  the  court  without  leave  thereof,  or  of  the  district 
attorney;  and  under  such  process  they  shall  appear  before  the 
grand  or  petit  jury,  or  both,  as  they  may  be  required  by  the 
court  or  district  attorney. 
6  Feb.,  1853,  c.  80,  s.  3,  v.  10,  p.  169. 

Sec.  878.  Witnesses  in  behalf  of  indigent  defendants 
in  criminal  cases. — Whenever  any  person  indicted  in  a  court 
of  the  United  States  makes  affidavit,  setting  i^rth  that  there 
are  witnesses  whose  evidence  is  material  to  his  defense;  that 
he  cannot  safely  go  to  trial  without  them;  what  he  expects  to 
prove  by  each  of  them;  that  they  are  within  the  district  in 
which  the  court  is  held,  oi:  within  one  hundred  miles  of  the 
place  of  trial;  and  that  he  is  not  possessed  of  sufficient  means, 
and  is  actually  unable  to  pay  the  fees  of  such  witnesses,  the 
court  in  term,  or  any  judge  thereof  in  vacation,  may  order 
that  such  witnesses  be  subpoenaed  if  found  within  the  limits 
aforesaid.    In  such  case  the  costs  incurred  by  the  process  and 
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the  fees  of  the  witnesses  shall  be  paid  in  the  same  manner  that 
similar  costs  and  fees  are  paid  in  case  of  witnesses  subpoenaed 
in  behalf  of  the  United  States. 

8  Aug.,  1846,  c.  98,  a.  11,  v.  9,  p.  74. 

Seo.  879.  Recognizance  of  witnesses  at  the  hearing 
of  charges  in  criminal  cases,— Any  judge  or  other  oflBcer 
who  may  be  authorized  to  arrest  and  imprison  or  bail  persons 
charged  with  any  crime  or  offense  against  the  United  States 
may,  at  the  hearing  of  any  such  charge,  require  of  any  wit- 
ness produced  against  the  prisoner,  on  pain  of  imprisonment, 
a  recognizance,  with  or  without  sureties,  in  his  discretion,  for 
his  appearance  to  testify  in  the  case.  And  where  the  crime 
or  offense  is  cliarged  to  have  been  committed  on  the  high  seas, 
or  elsewhere  within  the  admiralty  and  maritime  jurisdiction 
of  the  United  States,  he  may,  in  his  discretion,  require  a  like 
recognizance,  with  such  sureties  as  he  may  deem  necessary,  of 
any  witness  produced  in  behalf  of  the  accused,  whose  testi- 
mony in  his  opinion  is  important,  and  is  in  danger  of  being 

otherwise  lost      [See  ??  848,  1014.] 

24  Sept.,  1789,  c.  20,  8.  33,  v.  1,  p.  91;  23  Aug.,  1842,  c.  188,  a.  2,  v.  5,  p. 
517;  8  Aug.,  1846,  c.  98,  s.  7,  v.  9,  p.  73. 

Seo.  880.   Vermont— recognizance  of  witnesses— how 

taken. — In  the  district  of  Vermont,  all  recognizances  of  wit- 
nesses, taken  by  any  magistrate  in  said  district,  for  their 
appearance  to  testify  in  any  case  cognizable  either  in  the  dis- 
trict or  circuit  court  thereof,  shall  be  to  the  circuit  court  next 
thereafter  to  be  held  in  the  said  district. 

29  April,  1802,  c.  31,  8.  29,  v.  2,  p.  167. 

Sec.  881.  Recognizance  of  witnesses  required  at  any 
time  on  application  of  district  attorney.— Any  judge  of 

the  United  States,  on  the  application  of  a  district  attorney, 
and  on  being  satisfied  by  proof  that  U^e  testimony  of  any 
person  is  competent  and  will  be  necessary  on  the  trial  of  any 
criminal  proceeding  in  which  the  United  States  are  parties  or 
are  interested,  may  compel  such  person  to  give  recognizance, 
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with  or  without  sureties,  at  his  discretion,  to  appear  to  testify 
therein ;  and,  for  that  purpose,  may  issue  a  warrant  against 
such  person,  under  his  hand,  with  or  without  seal,  directed  to 
the  marshal  or  other  officer  authorized  to  execute  process  in 
behalf  of  the  United  States,  to  arrest  and  bring  before  him 
such  person.  If  the  person  so  arrested  neglects  or  refuses  to 
give  recognizance  in  the  manner  required,  the  judge  may 
issue  a  warrant  of  commitment  against  him,  and  the  officer 
shall  convey  him  to  the  prison  mentioned  therein.  And  the 
said  person  shall  remain  in  confinement  until  he  is  removed 
to  the  court  for  the  purpose  of  giving  his  testimony,  or  until 
he  gives  the  recognizance  required  by  said  judge.     [See  |  84S.] 

8  Aug.,  1846,  c.  98,  s.  7,  v.  9,  p.  73. 

Sec.  882.    Copies  of  department  recoMs  and  papers. 

— Copies  of  any  books,  records,  papers,  or  documents  in  any 
of  the  executive  departments,  authenticated  under  the  seals  of 
such  departments,  respectively,  shall  be  admitted  in  evidence 
equally  with  the  originals  thereof. 

15  Sept.,  1789,  c.  14.  a.  5,  v.  1,  p.  69;  22  Feb.,  1849,  c.  61,  s.  3,  v.  9,  p. 
347;  31  May,  1854,  c.  60,  s.  2,  v.  10,  p.  297. 

Sec.  883.    Copies  of  records,  etc.,  in  office  of  solicitor 

of  the  treasury. — Copies  of  any  documents,  records,  books, 
or  papers  in  the  office  of  the  solicitor  of  the  treasury,  certified 
by  him  under  the  seal  of  his  office,  or,  when  his  office  is 
vacant,  by  the  officer  acting  as  solicitor  for  tjie  time,  shall  be 
evidence  equally  with  the  originals. 

22  Feb.,  1849,  c.  61,  8.  2,  v.  9,  p.  347. 

Sec.  884.    Instruments  and  papers  of  comptroller  of 

the  currency. — Every  certificate,  assignment,  and  convey- 
ance executed  by  the  comptroller  of  the  currency,  in  pursu- 
ance of  law,  and  sealed  with  his  seal  of  office,  shall  be  received 
in  evidence  in  all  places  and  courts;  and  all  copies  of  papers 
in  his  office,  certified  by  him  and  authenticated  by  the  said 
seal,  shall,  in  all  cases,  be  evidence  equally  with  the  originals. 
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An  impression  of  such  seal  directly  on  the  paper  shall  be  as 
valid  as  if  made  on  wax  or  wafer. 

3  June,  1864,  c.  106,  s.  2,  y.  13,  p.  100. 

Sec.  885.  Organization  certificates  of  national  banks. 

— Copies  of  the  organization  certificate  of  any  national  bank- 
ing association,  duly  certified  by  the  comptroller  of  the  cur- 
rency, and  authenticated  by  his  seal  of  office,  shall  be  evidence 
in  all  courts  and  places  within  the  jurisdiction  of  the  United 
States  of  the  existence  of  the  association,  and  of  every  matter 
which  could  be  proved  by  the  production  of  the  original  cer- 

'tificate.     [See  $5185.] 

* 

3  Jane,  1864,  c.  106,  s.  6,  t.  13,  p.  101. 

Seo.  886.  Transcript  from  books,  etc,  of  the  treasury 
in  suits  against  delinquents.— When  suit  is  brought  in 
any  case  of  delinquency  of  a  revenue  officer,  or  other  person 
accountable  for  public  money,  a  transcript  from  the  books  and 
proceedings  of  the  treasury  department,  certified  by  the  reg- 
ister and  authenticated  under  the  seal  of  the  department,  or, 
when  the  suit  involves  the  accounts  of  the  war  or  navy 
departments,  certified  by  the  auditors  respectively  charged 
with  the  examination  of  those  accounts,  and  authenticated 
under  the  seal  of  the  treasury  department,  shall  be  admitted 
as  evidence,  and  the  court  trying  the  cause  shall  be  authorized 
to  grant  judgment  and  award  execution  accordingly.  And  all 
copies  of  bonds,  contracts,  or  other  papers  relating  to,  or  con- 
nected with,  the  settlement  of  any  account  between  the  United 
States  and  an  individual,  when  certified  by  the  register,  or  by 
such  auditor,  as  the  case  may  be,  to  be  true  copies  of  the 
originals  on  file,  and  authenticated  under  the  seal  of  the 
department,  may  be  annexed  to  such  transcripts,  and  shall 
have  equal  validity,  and  be.  entitled  to  the  same  degree  of 
credit  which  would  be  done  to  the  original  papers  if  produced 
and  authenticated  in  court:  Provided,  That  where  suit  is 
brought  upon  a  bond  or  other  sealed  instrument,  and  the 
defendant  pleads ."m?/^  eat  factunhy^  or  makes  his  motion  to 
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the  court,  verifying  BDch  plea  or  motion  by  his  oath,  the  court 
may  take  the  same  into  consideration,  and,  if  it  appears  to  be 
necessary  for  the  attainment  of  justice,  may  require  the  pro- 
duction of  the  original  bond,  contract,  or  other  paper  specified 
in  such  affidavit. 
3  Mar.,  1797,  c.  20.  8. 1,  v.  1,  p.  512;  3  Mar.,  1817,  c.  45,  a.  11,  v.  3,  p.  367. 

In  case  an  item  is  disputed— remedy.— Treasury  transcripts  are 
admissible  in  evidence,  although  authenticated  copies  of  the  receipts  which 
the  debtor  had  given  for  money,  did  not  accompany  the  transcript.  If  an 
item  is  charged  which  is  disputed  it  is  in  the  power  of  the  debtor  to  obtain 
the  original  voucher;  and,  if  it  appears  that  an  item  charged  did  not  come 
into  his  hands  in  the  regular  course  of  business,  the  transcript  is  not  evi- 
dence of  that  item.  Bruce  v.  United  States,  17  How.,  437;  Smith  v.  United* 
States,  5  Feb.,  292;  Cox  v,  UniUd  States,  6  Id.,  172. 

An  extract  of  the  account  may  be  evidence.— It  is  nob  necessary 
that  every  account  of  every  individual,  and  all  of  every  account,  shall  be 
transcribed  and  certified.  An  extract  may  be  given  in  evidence,  which  is  com- 
plete in  itself,  and  perfect  for  what  it  purports  to  present,  and  which  gives 
both  sides  of  the  account  as  it  stands  upon  the  books  of  the  treasuiy.  The 
officers  of  the  treasuTy  department  should  make  up  the  account  of  eveiy 
revenue  officer,  a4jast  the  same  on  the  books,  and  the  account  thus  stated 
and  actjusted  is  prima  facie  evidence  only  of  the  sum  for  which  such  officer 
is  liable.  United  States  v,  Gaussen,  19  Wall.,  198;  Gratiot  v.  United  States, 
15  Pet.,  336;  Hoyt  v.  United  States,  10  How.,  109.  See,  also,  United  States  v. 
Lent,  1  Paine,  417.  In  cases  where  credits  have  been  claimed  and  presented 
to  the  accounting  officers  of  the  treasury  department  and  disallowed. 
United  States  v.  Martin,  2  Paine,  68.  The  United  States  are  not  bound  by 
the  admissions  or  declarations  of  their  agents,  except  in  doing  acts  within 
the  scope  of  their  authority,  and  they  must  be  a  part  of  the  res  gestw.  Id. ; 
Lee  V.  Monroe,  7  Cr.,  368;  Leeds  v.  Insurance  Co,,  2  Wh.,  383. 

What  the  transoript  must  contain.— The  transcript  must  contain  the 
original  items  of  the  accounts  or  balances  admitted  by  the  defendant  in  his 
original  returns;  a  balance  struck  by  the  treasury  cannot  be  charged  and 
made  evidence.  United  States  v.  Hilliard,  3  McLean,  324.  But,  see  contra, 
cases  above  cited. 

Seo.  887.  Transcripts  from  books  of  the  treasury 
in  indictments  for  embezzlement  of  pnblic  moneys.— 

Upon  the  trial  of  any  indictment  against  any  person  for  em- 
bezzling public  moneys,  it  shall  be  snflicient  evidence,  for  the 
purpose  of  showing  a  balance  against  such  person,  to  produce 
a  transcript  from  the  books  and  proceedings  of  the  treasury 
department,  as  provided  by  the  preceding  section. 

6  Aug.,  1846,  0.  90,  s.  16,  v.  9,  p.  63;  2  Mar.,  1797,  c.  20,  s.  1,  v.  1,  p.  512. 
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Sbc.  888.    Copies  of  returns  in  returns-oflBce.— A  copy 

of  any  return  of  a  contract  returned  and  filed  in  the  retumsr 
office  of  the  department  of  the  interior,  as  provided  by  law, 
when  certified  by  the  clerk  of  the  said  office  to  be  full  and  com- 
plete, and  when  authenticated  by  the  seal  of  the  de{»artment, 
shall  be  evidence  in  any  prosecution  against  any  officer  for 
falsely  and  corruptly  swearing  to  the  affidavit  required  by  law 
to  be  made  by  such  officer  in*  making  his  return  of  any  con- 
tract, as  required  by  law,  to  said  returns-office.  [See  1 8744.] 
2  June,  1862,  c.  93,  b.  4,  y.  12,  p.  412. 

Sec.  889.   copies  of  po^trofSce  records  and  of  anditor^s 

statement  of  accounts. — Copies  of  the  quarterly  returns  of 
postmasters  and  of  any  papers  pertaining  to  the  accounts  in  the 
office  of  the  sixth  auditor,  and  transcripts  from  the  money- 
order  account-books  of  the  post-office  department,  when  cer- 
tified by  the  sixth  aqditor  under  the  seal  of  his  office,  shall 
be  admitted  as  evidence  in  the  courts  of  the  United  States,  in 
civil  suits  and  criminal  prosecutions;  and  in  any  civil  suit, 
in  case  of  delinquency  of  any  postmaster  or  contractor,  a  state- 
ment of  the  account,  certified  as  aforesaid,  shall  be  admitted 
in  evidence,  and  the  court  shall  be  authorized  thereupon  to  give 
judgment  and  award,  subject  to  the  provisions  of  law  as  to 
proceedings  in  such  civil  suits. 

2  July,  1836.  c.  270,  b.  15,  v.  5,  p.  82;  17  May,  1864,  c.  87,  s.'  11,  v.  13,  p. 
78;  27  July,  1868,  c.  246,  s.  18,  v.  15,  p.  197,  3  Mar.,  1825,  c.  64,  s.  38,  v.  4, 
p.  113. 

See  ante,  §  886,  and  notes. 

Sec.  890.  Copies  of  statements  of  demands  by  post 
office  department. — In  all  suits  for  the  recovery  of  balancee 
due  from  postmasters,  a  copy,  duly  certified  under  the  seal  of 
the  sixth  auditor,  of  the  statement  of  any  postmaster,  special 
agent,  or  other  person,  employed  by  the  postmaster-general  oi 
the  auditor  for  that  purpose,  that  he  has  mailed  a  letter  to 
such  delinquent  postmaster  at  the  post-office  where  the 
indebtedness  accrued,  or  at  his  last  usual  place  of  abode;  that 
a  sufficient  time  has  elapsed  for  said  letter  to  have  reached  its 
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destination  in  the  ordinary  course  of  the  mail;  and  that  pay- 
ment of  snch  balance  has  not  been  received,  within  the  time 
designated  in  his  instructions,  shall  be  received  as  sufficient 
evidence  in  the  courts  of  the  United  States,  or  other  courts, 
that  a  demand  has  been  made  upon  the  delinquent  postmaster; 
but  when  the  account  of  a  late  postmaster  has  been  once 
adjusted  and  settled,  and  a  demand  has  been  made  for  the 
balance  appearing  to  be  due,  &nd  afterward  allowances  are 
made  or  credits  entered,  it  shall  not  be  necessary  to  make  a 
further  demand  for  the  new  balance  found  to  be  due. 
27  July.  1868,  c.  246,  s.  19,  v.  15,  p.  197. 

Seo.  891.  Copies  of  records,  etc,  of  general  land- 
office. — Copies  of  any  records,  books,  or  papers  in  the  general 
land-office,  authenticated  by  the  seal  and  certified  by  the  com- 
missioner thereof,  or,  when  his  office  is  vacant,  by  the  princi- 
pal clerk,  shall  be  evidence  equally  j^ith  the  originals  thereof. 
And  literal  exemplifications  of  any  such  records  shall  be  held, 
when  so  introduced  in  evidence,  to  be  of  the  same  validity  as 
if  the  names  of  the  officers  signing  and  countersigning  the 
same  had  been  fully  inserted  in  such  record.    [See  %%  8460. 8470.] 

25  April,  1812,  c.  68,  s.  4,  v.  2,  p.  717;  4  July,  1836,  c.  352,  88.  2,  7,  v.  5, 
pp.  109,  111;  3  Mar.,  1843,  c.  95,  as.  1,  2,  v.  5,  pp.  627,  628. 

The  register  of  the  land-office  keeps  a  reoord  of  all  entries  and  surveys; 
and  on  his  official  certificates  patents  are  issued  by  the  government.  His 
records  are  always  nnder  his  control,  and  all  entries  made  in  them  are  made 
by  himself,  or  by  a  person  authorized  to  act  for  him,  and  their  contents  must 
be  considered  as  evidence  of  the  facts  therein  stated.  Gait  v.  Galloway ,  4 
Pet.,  331. 

8eo.  892.  Copies  of  records,  etc^  of  patent  office- 
Written  or  printed  copies  of  any  records,  books,  papers,  or 
drawings  belonging  to  the  patent  office,  and  of  letters  patent 
anthenticated  by  the  seal  and  certified  by  the  commissioner  or 
acting  commissioner  thereof,  shall  be  evidence  in  all  cases 
wherein  the  originals  could  be  evidence;  and  any  person  mak- 
ing application  therefor,  and  paying  the  fee  required  by  law, 
shall  have  certified  copies  thereof. 

8  July,  1870,  c.  230,  s.  57,  v.  16,  p.  207. 
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Defe'otiye  transcripts  may  be  oorreoted.— A  defective  txanscript 
from  the  patent  office  may  be  corrected  by  another  duly  certified,  and  the 
defective  one  cannot  affect  the  one  that  is  complete.  Brooks  dt  Morris  v. 
Jennings  ^  Bieknell,  8  McLean,  482.  If  the  defect  exists  in  the  original 
patent  it  cannot  be  corrected.  Woodworih  v.  Hally  1  Wood.  &  M.,  248. 
Assignments  of  patents  in  whole  or  in  part  are  anthorized  by  act  of  congress, 
but  they  are  required  to  be  recorded;  and  an  authenticated  copy  of  such  are 
prima  facie  evidence  of  the  genuineness  of  the  originals.  Parker  r.  iJa- 
worth,  4  Id.,  870. 

Letters  of  the  plaintiff  to  the  secretaiy  of  state,  containing  applications 
for  a  patent  and  specifications,  certified  under  the  seal  of  that  department  as 
papers  remaining  in  that  office,  were  held  properly  admissible  in  evidence 
in  an  action  for  an  infiingement  of  the  plaintiff  *s  patent.  Pettihone  v.  Der- 
ringer, 4  Wash.,  G.  C,  215. 

Oopies  of  assignments  evidence.— So  a  certified  copy  of  an  assign- 
ment from  the  patent  office  is  prima  facie  evidence  of  the  genuineness  of  the 
original,  and  may  be  read  in  evidence  to  the  jury.  Lee  v.  Blandy,  1  Bond., 
861.  And  the  signature  to  a  patent  and  the  certificate  of  copies,  by  a  per- 
son styling  himself  "  acting  commissioner,**  is  sufficient  on  its  face,  in 
controversies  between  the  patentee  and  the  tried  persons,  as  Ihe  law  recog- 
nizes an  acting  commissioner  to  be  lawful.  Woodtaorth  v.  Hall,  1  Wood. 
&  M.,  248;  Woodworth  v,  Wilson,  4  How.,  712;  1  Burr's  Trial,  98. 

A  duly  certified  copy  of  a  second  drawing  of  a  patent,  the  first  being  in- 
complete or  imperfect  under  the  requirements  of  the  patent  law,  duly  at- 
tested and  filed,  is  admissible  in  evidence  in  action  for  an  infringement  of 
the  letters  patent.    Emerson  v.  Hogg,  2  Blatch.,  1. 

Sec.  893.    Copies  of  foreign  letters  patent.— Copies  of 

the  specifications  and  drawings  of  fereign  letters  patent,  certi- 
fied as  provided  in  the  preceding  section,  shall  h^jprima  facie 
evidence  of  the  fact  of  the  granting  of  snch  letters  patent^  and 
of  the  date  and  contents  thereof. 

8  July,  1870  c.  230.  s.  57,  v.  16,  p.  207. 

■ 

Seo.  891.  Printed  copies  of  specifications  and  draw- 
ings of  patents. — ^The  printed  copies  of  specifications  and 
drawings  of  patents,  which  the  commissioner  of  patents  is  au- 
thorized to  print  for  gratuitons  distribution,  and  to  deposit 
in  the  capitols  of  the  States  and  Territories,  and  in  th^  clerks'  ^ 
offices  of  the  district  courts,  shall,  when  certified  by  him  and 
authenticated  by  the  seal  of  his  office,  be  received  in  all  courts 
as  evidence  of  all  matters  therein  contained. 

11  Jan.,  1871,  Res.  5,  v.  16,  p.  590. 
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Sec.  895.    Extracts  from  the  journals  of  congress.— 

Extracts  from  the  journals  of  the  senate,  or  of  the  house  of 
representatives,  and  of  the  executive  journal  of  the  senate 
when  the  injunction  of  secrecy  is  removed,  certified  by  the 
secretary  of  the  senate  or  by  the  clerk  of  the  house  of  repre- 
sentatives, shall  be  admitted  as  evidence  in  the  courts  of  the 
United  States,  and  shall  have  the  same  force  and  effect  as  the 
originals  would  have  if  produced  and  authenticated  in  court. 

8  Aug.,  1846,  c.  107,  s.  1,  v.  9,  p.  80. 

Sso.  896.  Copies  of  records,  etc.,  in  offices  of  United 
States  consnls,  etc — Copies  of  all  official  documents  and 
papers  in  the  office  of  any  consul,  vice-consul,  or  commercial 
agent  of  the  United  States,  and  of  all  official  entries  in  the 
books  or  records  of  any  such  office,  certified  under  the  hand 
and  seal  of  such  officer,  shall  be  admitted  in  evidence  in  the 
courts  of  the  United  States.     [See  1 1707.] 

8  Jan.,  1869,  c.  7,  ▼.  15,  p.  266. 

Seo.  897.  Certain  books  and  papers  in  offices  of  dis- 
trict and  circuit  courts  in  Texas,  Florida,  Wisconsin, 
Minnesota,  Iowa»  and  Kansas.— The  transcripts  into  new 

books,  made  by  the  clerks  of  the  district  courts  in  the  several 
districts  of  Texas,'  Florida,  Wisconsin,  Minnesota,  Iowa,  and 
Kansas,  in  pursuance  of  the  act  of  June  twenty-seven,  eigh- 
teen hundred  and  sixty-four,  chapter  one  .hundred  and  sixty- 
five,  from  the  records  and  journals  transferred  by  them  re- 
spectively, under  the  said  act,  to  the  clerks  of  the  circuit 
courts  in  said  districts,  when  certified  by  the  clerks  respect- 
ively making  the  same  to  be  full  and  true  copies  from  the 
original  books,  shall  hare  the  same  force  and  effect  as  records 
as  the  originals.  And  the  certificates  of  the  clerks  of  said  cir- 
cuit courts,  respectively,  of  transcripts  of  any  of  the  books  or 
papers  so  transferred  to  them,  shall  be  received  in  evidence 
with  the  like  effect  as  if  made  by  the  clerk  of  the  court  in 
which  the  proceedings  were  had. 

27  Jane,  1864,  c.  165,  as.  2,  4,  v.  13,  p.  199. 


ff 
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Sec.  898.  Transcribed  records  in  the  clerks'  oflEices 
of  western  district  of  North  Carolina.— The  transcripts 
into  new  books  made  by  the  clerks  of  the  circuit  and  district 
courts  for  the  western  district  of  North  Carolina,  in  pursuance 
of  the  act  of  June  four,  eighteen  hundred  and  seventy-two, 
chapter  two  hundred  and  eighty-two,  when  certified  by  the 
clerks  respectively  making  the  same  to  be  full  and  true  copies 
from  the  original  books,  shall  have  the  same  force  and  effect 
as  records  as  the  originals.  And  the  certificates  of  the  clerks 
of  said  circuit  and  district  courts  respectively,  of  transcripts 
of  any  of  the  said  transcribed  records,  shall  also  be  received  in 
evidence  with  the  like  effect  as  if  made  by  the  proper  clerk 
from  the  originals  from  which  such  records  were  transcribed. 

4  June,  1872,  c.  282,  s.  10,  v.  17,  p.  217. 

Seo.  899.     When  original  records  are  lost  or  de- 

Stroyed.^-When  the  record  of  any  judgment,  decree,  or  other 
proceeding  of  any  court  of  the  United  States  is  lost  or  destroyed, 
any  party  or  person  interested  therein  may,  on  application  to 
such  court,  and  on  showing  to  its  satisfaction  that  the  same 
was  lost  or  destroyed  without  his  fault,  obtain  from  it  an  or- 
der authorizing  such  defect  to  be  supplied  by  a  duly  certified 
copy  of  the  original  record,  where  the  same  can  be  obtained ; 
and  such  certified  copy  shall  thereafter  have,  in  all  respects, 
the  same  effect  as  the  original  record  would  have  had. 

3  Mar.,  1871,  c.  Ill,  s.  1,  v.  16,  p.  474. 

Seo.  900.  Same  subject. — When  any  such  record  is  lost 
or  destroyed,  and  the  defect  cannot  be  supplied  as  provided  in 
the  preceding  section,  any  party  or  person  interested  therein 
may  make  a  written  application  to  the  court  to  which  the  rec- 
ord belonged,  verified  by  affidavit,  showing  such  loss  or  de- 
struction; that  the  same  occurred  without  his  fault  or  neglect; 
that  certified  copies  of  such  record  cannot  be  obtained  by  him ; 
and  showing  also  the  substance  of  the  record  so  lost  or  destroyed, 
and  that  the  loss  or  destruction  thereof,  unless  supplied,  will 
or  may  result  in  damage  to  him.    The  court  shall  cause  said 
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application  to  be  entered  of  record,  and  a  copy  of  it  shall  be 
served  personally  npon  every  person  interested  therein,  to- 
gether with  written  notice  that  on  a  day  therein  stated,  which 
shall  not  be  less  than  sixty  days  after  such  service,  said  appli- 
cation will  be  heard;  and  if,  npon  snch  hearing,  the  court  is 
satisfied  that  the  statements  contained  in  the  application  are 
true,  it  shall  make  and  cause  to  be  entered  of  record  an  order 
reciting  the  substance  and  effect  of  said  lost  or  destroyed  rec- 
ord. Said  order  shall  have  the  same  effect,  so  far  as  concerns 
the  party  or  person  making  such  application  and  the  persons 
served  as  above  provided,  but  subject  to  intervening  rights, 
which  the  original  record  would  have  had,  if  the  same  had  not 
been  lost  or  destroyed. 

8  Mar.,  1871,  c.  Ill,  s.  2,  v.  16,  p,  475. 

Sec.  901.  Same  subject* — When  any  cause  has  been  re- 
moved to  the  Supreme  Court,  and  the  original  record  thereof 
is  afterward  lost,  a  duly  certified  copy  of  the  record  remaining 
in  said  court  may  be  filed  in  the  court  from  which  the  cause 
was  removed,  on  motion  of  any  party  or  person  claiming  to  be 
interested  therein;  and  the  copy  so  filed  shall  have  the  same 
effect  as  the  original  record  would  have  had  if  the  same  had 
not  been  lost  or  destroyed. 

8  Mar.,  1871,  c.  Ill,  s.  8,  t.  16,  p.  475. 

Sbo.  902.  Restoration  of  court  records.— [In  any  pro- 
ceedings in  conformity  with  law  to  restore  the  records  of  any 
court  of  the  United  States  which  have  been  or  may  be  hereafter 
lost  or  destroyed,  the  notice  required  may  be  served  on  any 
non-resident  of  the  district  in  which  such  court  is  held  anywhere 
within  the  jurisdiction  of  the  United  States  or  in  any  foreign 
country;  the  proof  of  service  of  such  notice,  if  made  in  a 
foreign  country,  to  be  certified  by  a  minister  or  consul  of  the 
United  States  in  such  country,  under  his  official  seal.] 

18  Mar.,  1872,  c  56,  a.  1,  v.  17,  p.  40;  31  Jan.,  1879,  c.  39,  8.  1^  p. 
277. 
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Skc.  903.  Same  subject. — [A  certified  copy  of  the  official 
retnm,  or  any  other  official  paper  of  the  United  States  attor- 
ney, marshal,  or  clerk,  or  other  certifying  or  recording  officer 
of  any  court  of  the  United  States,  made  in  pursuance  of  law, 
and  on  file  in  any  department  of  the  government,  relating  to 
any  cause  or  matter  to  which  the  United  States  was  a  party  in 
any  such  court,  the  record  of  which  has  been  or  may  be  lost  or 
destroyed,  may  be  filed  in  the  court  to  which  it  appertains, 
and  shall  have  the  same  force  and  effect  as  if  it  were  an  orig- 
inal record,  return,  paper,  or  other  document  made  to  or  filed 
in  such  court;  and  in  any  case  in  which  the  names  of  the  par- 
ties and  the  date  and  amount  of  judgment  or  decree  shall  ap- 
pear from  such  return,  paper,  or  document,  it  shall  be  lawful 
for  the  court  in  which  they  are  filed  to  issue  the  proper  pro- 
cess to  enforce  such  decree  or  judgment,  in  the  same  manner 
as  if  the  original  record  remained  in  said  conrt.  And  in  all 
cases  where  any  of  the  files,  papers,  or  records  of  any  court  of 
the  United  States  have  been  or  shall  be  lost  or  destroyed,  the 
files,  records,  and  papers  which,  pursuant  to  law,  may  have 
been  or  may  be  restored  or  supplied  in  place  of  such  records, 
files,  and  papers,  shall  have  the  same  force  and  effect,  to  all  in- 
tents and  purposes,  as  the  originals  thereof  would  have  been 
entitled  to.] 

18  Mar.,  1872.  c.  56,  a.  2,  v.  17,  p.  41;  31  Jan.,  1879,  c.  39,  s.  2,  p. 
277. 

Seo.  904.  Same  subject. — [That  whenever  any  of  the  rec- 
ords or  files  in  which  the  United  States  are  interested  of  any 
court  of  the  United  States  have  been  or  may  be  lost  or  de- 
stroyed, it  shall  be  the  duty  of  tiie  attorney  of  the  United 
States  for  the  district  or  court  to  which  such  files  and  records 
belong,  so  far  as  the  judges  of  such  courts  respectively  shall 
deem  it  essential  to  the  interests  of  the  United  States  that 
such  records  and  files  to  be  restored  or  supplied,  to  take  such 
steps,  under  the  direction  of  said  judges,  as  may  be  necessary 
to  effect  such  restoration  or  substitution,  including  such  dock- 
ets, indices,  and  other  books  and  papers  as  said  judges  shall 
23 
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think  proper.  Said  judges  may  direct  the  performance,  by  the 
clerks  of  said  courts  respectively  and  by  the  United  States  at- 
torneys, of  any  duties  thereto;  and  said  clerks  and  attorneys 
shall  be  allowed  such  compensation  for  services  in  the  matter 
and  for  lawful  disbursements  as  may  be  approved  by  the  at- 
torney-general  of  the  United  States,  upon  a  certificate  by  the 
judges  of  said  courts  stating  that  such  claim  for  services  and 
disbursements  is  juBt  and  reasonable;  and  the  sum  so  allowed 
shall  be  paid  out  of  the  judiciary  fund.] 

18  Mar.,  1872,  c.  56,  s.  3,  v.  17.  p.  41;  31  Jan.,  1879,  c.  89,  8.  3,  p.  277. 

Sec.  905.  Anthentication  of  legislative  acts  and  proof 
of  judical  proceedings  of  States,  etc.— The  acts  of  the  leg- 
islature of  any  State  or  Territory,  or  of  any  country  subject 
to  the  jurisdiction  of  the  United  States,  shall  be  authenticated 
by  having  the  seals  of  such  State,  Territory,  or  country  aflBxed 
thereto.  The  records  and  judicial  proceedings  of  the  courts 
of  any  State  or  Territory,  or  of  any  such  country,  shall  be 
proved  or  admitted  in  any  other  court  within  the  United  States, 
by  the  attestation  of  the  clerk,  and  the  seal  of  the  court  annexed, 
if  there  be  a  seal,  together  with  a  certificate  of  the  judge,  chief 
justice,  or  presiding  magistrate,  that  the  aaid  attestation  is  in 
due  form.  And  the  said  records  and  judicial  proceedings,  so 
authenticated,  shall  have  such  faith  and  credit  given  to  them 
in  every  court  within  the  United  States  as  they  have  by  law 
or  usage  in  the  courts  of  the  State  from  which  they  are  taken. 

26  May,  1790,  c.  11,  v.  1,  p.  122;  27  Mar.,  1804,  c.  56,  b.  2.  v.  2,  p.  299. 

'  Private  laws  and  special  usages.— Pablic  laws  may  be  read  to  the 
coart,  and  the  exercise  of  any  authority  they  may  contain,  may  be  deduced 
from  them;  but  private  law8  and  special  usages  and  proceedings  of  a  legis- 
lative body,  are  matters  of  fact  to  be  proven  in  the  ordmary  way.  Leland 
T,  Wilkinson^  6  Pet.,  317.  And  a  printed  pamphlet,  containing  a  law  of 
the  State  of  Louisana,  was  held  not  evidence  of  the  law.  Craig  v.  Brown, 
Pet,  C.  C,  352. 

A  pamphlet  of  the  laws  of  Maryland,  published  by  authority  of  the  legis- 
lature of  that  State,  and  proved  by  a  witness  to  be  the  book  which  is  admit- 
ted as  evidence  of  the  laws  of  Maryland,  in  the  courts  of  Maryland,  is  admis- 
sible as  evidence,  of  an  act  of  incorporation  therein  contained.  Eochville  <t 
Wash,  Turnpike  Road  v.  Andrews,  2  Cr.,  C.  C,  451. 
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Acts  of  legislatures  authentioated  with  a  seaL— Copies  of  legis- 
lative acts  of  the  several  States,  authenticated  by  having  the  seal  of  the 
State  affixed  thereto,  are  conclusive  of  such  acts  in  all  the  courts  of  other 
States,  and  of  the  United  States.  No  other  formality  is  required  than  the 
annexation  of  the  seal,  and,  in  absence  of  proof  to  the  contrary,  it  must  be 
presumed  to  have  been  done  by  an  officer  having  the  custody  thereof  and  of 
competent  authority  to  do  the  act.  United  States  v,  Amedy,  11  Wh.,  392 
(1826). 

It  is  sufficient  if  under  the  great  seal  of  the  State,  although  not  attested 
by  the  governor  or  other  StiU;e  officer,  to  be  given  in  evidence.  United 
States  f>,  Johns,  4  Ball.,  412;  S,  C,  1  Wash.,  C.  C,  363. 

Public  statates.— The  courts  of  ^he  United  States  take  judicial  notice 
of  the  public  laws  of  the  States  of  the  Union;  as  they  are  in  no  just  sense 
foreign ]aws.  Owingsv.  Hull,  9  Pet.,  607:  GaU  v.  GalUtray,  4  Id.,  332; 
McNeil  V.  Holbrook,  12  Id.,  84;  Gordon  v,  Hobart,  2  Sum.,  401;  Mewster 
V,  Spaulding,  6  McLean,  24;  Jones  v.  Hayes,  4  Id.,  521;  Woodtoorth  v. 
Spoffords,  2  Id.,  168;  Jasper  v.  Porter,  Id.,  579;  Merill  r.  Dawson,  Hemp., 
568;  Covington  Drawbridge  Co,  v.  Shepherd,  20  How.,  227. 

The  federal  courts  will  take  judicial  notice  of  the  statute  of  limitations  of 
a  State.    Harpending  v,  Reformed  Dutch  Church,  16  Pet ,  455. 

So,  when  a  constitution  of  a  State  provides  that  every  statute  shall  be  a 
public  law,  unless  otherwise  declared  in  the  statute,  it  was  held  that  a 
charter  of  a  company  by  statute  ^thout  the  limitation,  was  a  public  law  of 
which  the  courts  would  take  judicial  notice.  Beaty  v,  Knowler,  4  Pet., 
152. 

Foreign  laws. — A  copy  of  the  civil  code  of  France,  presented  to  the  Su- 
preme court  of  the  United  States  by  **Le  Garde  des  Sceaux  de  France,'* 
was  held  admissible  as  evidence  of  the  written  laws  of  France.  Ennis  v. 
Smith,  14  How.,  400. 

Where  foreign  laws  are  not  in  writing,  as  public  edicts  or  statutes,  they 
may  be  proved  by  parol.  Livingstone  r.  Maryland  Ins.  Co.,  6  Cr.,  C.  C, 
274;  Robinson  v.  Clifford,  2  Wash.,  C.  C,  1.  If  efforts  made  to  obtain 
a  certified  copy  of  the  vnitten  laws  or  statutes  of  a  foreign  State  have  failed, 
parol  evidence  will  be  admitted  to  prove  them.  Sexton  v.  Delaware  Ins. 
Co.,  2  Wash.,  C.  C,  175.  See,  also,  Wilcox  v.  Phelps,  1  Wall.,  Jr.,  C.  C, 
47. 

Seo.  906.    Proofs  of  records,  etc.,  kept  in  offices  not 

pertaining  to  conrts. — All  records  and  exemplifications  of 
books,  which  may  be  kcfpt  in  any  public  oflBce  of  any  State  or 
Territory,  or  of  any  country  subject  to  Ihe  jurisdiction  of  the 
United  States,  not  appertaining  to  a  court,  shall  be  proved  or 
admitted  in  any  court  or  office  in  any  other  State  or  Territory, 
or  in  any  such  country,  by  the  attestation  of  the  keeper  of  the 
said  records  or  books,  and  the  seal  of  his  office  annexed,  if  there 
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be  a  seal,  together  with  a  certificate  of  the  presiding  justice  of 
the  court  of  the  county,  parish,  or  district  in  which  such  office 
may  be  kept,  or  of  the  governor,  or  secretary  of  state,  the  chan- 
cellor or  keeper  of  the  great  seal,  of  the  State,  or  Territory,  or 
country,  that  the  said  attestation  is  in  due  form,  and  by  the 
proper  officers.  If  the  said  certificate  is  given  by  the  presid- 
ing justice  of  a  court,  it  shall  be  further  authenticated  by  the 
clerk  or  prothonotary  of  the  said  court,  who  shall  certify,  un- 
der his  hand  and  the  seal  of  his  office,  that  the  said  presiding 
justice  is  duly  commissioned  and  qualified;  or,  if  given  by 
such  governor,  secretary,  chancellor,  or  keeper  of  the  great  seal, 
it  shall  be  under  the  great  seal  of  the  State,  Territory,  or  coun- 
try aforesaid  in  which  it  is  made.  And  the  said  records  and 
exemplifications,  so  authenticated,  shall  have  such  faith  and 
credit  given  to  them  in  every  court  and  office  within  the  United 
States  as  they  have  by  law  or  usage  in  the  courts  or  offices  of 

the  State,  Territory,  or  country,  as  aforesaid,  from  which  they 
are  taken. 

27  Mar.,  1804,  c.  56,  88. 1,  2,  v.  2,  pp.  298,  299;  21  Feb.,  1871,  c.  62,  v.  16, 
p.  419. 

Acts  purporting  to  be  done  by  public  officers.— The  general 
rale  i8,  that  all  acts  which  parport  to  have  been  done  by  public  officers  in 
their  official  capacity,  and  within  the  scope  of  their  official  duty,  will  be  pre- 
sumed to  be  regularly  done  in  accordance  with  their  authority,  until  the 
contrary  appears.  St(ite  v.  ArredondOy  6  Pet.,  691;  Strothers  r.  Luccta^  12 
Id.,  410;  Philadelphia  <k  Trehton  R.  Co,  v,  Simpson^  14  Id.,  448;  Delassus 
V.  United  StaUs,  9  Id.,  117;  Rosa  t.  Reed,  1  Wh„  482;  Walker  v.  Dinsman, 
7  How.,  39;  Minter  v,  Crommetin,  18  How.,  89;  Jasper  v.  Porter,  2 
McLean,  679;  Watxl  v.  United  States,  1  Ct.  of  CI.,  360;  Parker  v.  Ross,  11 
How.,  362;  Wilcox  v,  Jackson,  13  Pet.,  498;  Lyell  v.  Lapeer  County,  6 
McLean,  446;  Corning  v»  Burdek,  4  McLean,  133. 

State  papers.— The  volumes  of  the  State  papers  published  under  the 
authority  of  an  act  of  congress,  and  containing  the  authentication  required 
by  the  act,  are  legal  evidence  in  all  the  States*and  Territories.  Walkins  v. 
Holman,  16  Pet,  25;  Bryan  v,  Forsyth,  19  How.,  384;  Gregg  v,  Forsyth, 
24  Id.,  179.  So*are  the  journals  of  congress,  and  of  the  legislatures  of  the 
States  and  Territories  and  the  reports  which  have  been  sanctioned  and  pub- 
lished by  authority.     Walkins  v.  Holman,  supra. 

So, -the  book  called  the  ''Land  Laws  of  Ohio,'*  were  held  admissible  in 
evidence,  on  a  question  of  title  to  land  within  that  State.  But  ''Jimeno's 
Index,''  a  book  in  which  the  executive  action  of  Gov.  Jimeno,  hi  relation  to 
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grants  of  land  in  Catifornia  was  recorded,  was  held  not  to  be  authoritative 
proof  Qf  the  grants  enumerated  in  it.  United  States  v.  West,  22  How., 
315. 

Sec.  907.    Copies  of  foreign  records,  etc.,  relating  to 
land-titles  in  the  United  States.— It  shajl  be  lawful  for  any 

keeper  or  person  having  the  custody  of  laws,  judgments,  orders, 
decrees,  journals,  correspondence,  or  other  public  documents 
of  any  foreign  government  or  its  agents,  relating  to  the  title 
to  lands  claimed  by  or  under  the  United  States,  on  the  appli- 
cation of  the  head  of  one  of  the  departments,  the  solicitor  of 
the  treasui*y,  or  the  commissioner  of  the  general  land-office, 
to  authenticate  copies  thereof  under  his  hand  and  seal,  and  to 
certify  them  to  be  correct  and  true*copies  of  such  laws,  judg- 
ments, orders,  decrees,  journals,  correspondence,  or  other  pub- 
lic documents,  respectively;  and  when  such  copies  are  certified 
by  an  American  minister  or  consul,  under  his  hand  and  seal 
of  office,  to  be  true  copies  of  the  originals,  they  shall  be  sealed 
up  by  him  and  returned  to  the  solicitor  of  the  treasury,  who 
shall  file  them  in  his  office,  and  cause  them  to  be  recorded  in 
a  book  to  be  kept  for  that  purpose.  A  copy  of  any  such  law, 
judgment,  order,  decree,  journal,  correspondence,  or  other  pub- 
lic document,  so  filed,  or  of  the  same  so  recorded  in  said  book, 
may  be  read  in  evidence  in  any  court,  where  the  title  to  land 
claimed  by  or  under  the  United  States  may  come  into  ques- 
tion, equally  with  the  originals. 

22  Feb.,  1849,  c.  61,  s.  1,  v.  9,  p.  346;  2  Mar.,  1849,  c.  82,  v.  9,  p.  350. 

Sec.  908.    Little  &  Brown^s  edition  of  the  statates  to 

be  evidence. — The  edition  of  the  laws  and  treaties  of  the 
United  States,  published  by  Little  &  Brown,  shall  be  compe- 
tent evidence  of  the  several  public  and  private  acts  of  con- 
gress, and  of  the  several  treaties  therein  contained,  in  all  the 
courts  of  law  and  equity  and  of  maritime  jurisdiction,  and  in 
all  the  tribunals  and  public  offices  of  the  United  States,  and 
of  the  several  States,  without  any  further  proof  or  authentica- 
tion thereof. 
8  Aug.,  1846,  c.  100,  a.  2,  v.  9,  p.  76. 
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Sbc.  909.  Burden  of  proof,  when  it  lies  on  ehihnant 
in  seizure  cases. — In  suits  or  informations  brought,  where 
any  seizure  is  made  pursuant  to  any  act  providing  for  or  reg- 
ulating the  collection  of  duties  on  imports  or  tonnage,  if  the 
property  is  claimed  by  any  person,  the  burden  of  proof  shall 
lie  upon  such  claimant:  Provided^  That  probable  cause  is 
shown  for  such  prosecution,  to  be  judged  of  by  the  court. 

2  Mar.,  1799,  8.  22,  as.  70,  71,  v.  1.  p.  6, 7,  8. 

Burden  of  proof  in  revenue  cases.— The  provisions  of  this  section 
apply  to  the  revenue  act  as  the  role,  of  requiring  the  claimant  to  proye  his 
innocence,  has  bjpen  regarded  as  a  permanent  feature  of  our  revenue  system. 
CUquot'a  Champagne,  3  Wall.,  114;  Wood  &.  United  States,  16  Pet.,  842; 
Taylor  V.  United  States,  ZBo^,  197;  Clifton  v.  United  States,  4  Id.,  242; 
Buckley  v.  United  States,  4  Id.,  252;  The  John  Griffin,  15  Wall.,  29. 

Probable  cause.— Probable  cause  is  prima  facie  evidence,  and  whenever 
that  is  shown,  the  onus  probandi  falls  on  the  claimant.  Locke  v.  United 
States,  7  Cr.,  338. 

Where  the  onus  probandi  is  thrown  upon  the  claimant  in  an  instance  or 
revenue  cause,  by  a  prima  facie  case  made  out  on  the  part  of  the  prosecutor, 
and  the  claimant  fails  to  explain  the  difficulties  of  the  case  by  the  produc- 
tion of  papers  and  other  evidence  which  must  be  in  his  possession  or  under 
his  control,  condemnation  follows  from  the  defoots  of  testimony  on  the  part 
of  the  claimant.    The  Luminary,  8  Wh.,  407. 

Sec.  910.     Possessory  actions  fop  recovery  of  mining 

titles. — No  possessory  action  between  persons,  in  any  court 
of  the  United  States,  for  the  recovery  of  any  mining  title,  or 
for  damages  to  any  snch  title,  shall  be  affected  by  the  fact  that 
the  paramount  title  to  the  land  in  which  snch  mines  lie  is  in 
the  United  States;  but  each  case  shall  be  adjudged  by  the  law 
of  possession. 

27  Feb.,  1865,  c.  64,  s.  9,  v.  13,  p.  441. 
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Attachments. 

Execations  in  common- law 
causes. 

Powei'  of  the  Supreme  Court  to 
regulate  the  practice  of  circuit 
and  district  courts. 

Practice  in  the  several  courts  to 
be  regulated    by    their   own 

.  rules. 

Suits  for  duties,  imposts,  taxes, 
penalties,  or  forfeitures. 

Consolidation  of  revenue  seiz- 
ures. 

Orders  to  save  costs,  and  con- 
solidation of  causes  of  a  like 
nature. 

When  the  marshal  or  his  dep- 
uty is  a  party  in  a  cause. 

Seizures  for  forfeiture,  in  certain 
cases. 

Attachment  in  postal  suits. 

Application  for  warrant;  by 
whom  and  how  made. 

Issuing  warrant;  duty  of  clerk 
and  marshal. 

Ownership  of  attached  property; 
trial;  otner  remedies. 

Proceeds  of  attached  property 
to  be  invested. 

Publication  of  attachment. 

Persons  having  property  of 
defendants  to  account  for  it; 
sales  void;  personal  notice. 

Discharge  of  attachment  bond. 


See. 

932.  Accrued     rights     not    to     be 

abridged. 

933.  Attachments  dissolved  in  con- 

formity with  State  laws. 

934.  Property  taken  under  revenue 

laws  irrepleviable. 

935.  Garnishees    in    suits    by  the 
United  States  on  notes,  etc. 

936.  Issue  tendered  when  garnishee 

denies  indebtedness. 

937.  Garnishee  failing  to  appear. 

938.  Bailing  of  property  seized  under 

customs  laws. 

939.  Sale  after  condemnation. 

940.  In  cases  of  seizure,  bailing  of 

property  in  vacation. 

941.  Delivery  bond  in  admiralty  pro- 

ceedings. 

942.  Special  bail  required  in  suits  for 

duties  and  penalties. 

943.  When  defendant  giving  bail  in 

one  district  is  committed  in 
another. 

944.  Defendant  held  until  judgment 

in  the  first  suit. 

945.  Bail  and  affidavits  may  be  taken 

by   commissioners   of    circuit 
courts. 

946.  Calling  of  bail  in  Kentucky. 

947.  When  clerks  may  take  bail  dt 

bene  esse. 

948.  Amendment  of  process. 

949.  Prioritjr  of  cases   in  which   a 

State  is  a  party.  . 

950.  Notice  of  case  for  trial. 

951.  Suits  of  United  States  against 

individuals,   what  credits  al- 
lowed. 

952.  In  suits  under  postal  laws,  what 

credits  allowed. 

953.  Bill  of  exceptions. 
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Beo. 

954.  Defects  of  form;  amendments. 
95o.  Death  of  parties. 

956.  When  one  of  several  plaintiffs 

or  defendants  dies. 

957.  Delinquents  for  public  money; 

judgment  at  return  term,  un- 
less, etc. 

958.  Suits  under  postal  laws;  judg- 

ment at  return  term,  unless, 
etc. 

959.  Suits  on  debentures;  judgment 

at  return  ■term,  unless,  etc. 

960.  Suits  on  bonds  for  recovery  of 

duties;  iudgment  at  return 
term,  unless,  etc. 

961.  Judgment  for  sum  due  in  equity 

on  Donds,  etc. 

962.  Judgment  for  duties,  etc.,  to 

stide  that  it  is  to  be  collected 
in  coin. 

963.  Interest  on  bonds  for  duties. 

964.  Interest  on  balances  due  post- 

office  department 

965.  Interest  on  debentures. 

966.  Interest  on  judgments. 

967.  When    judgments    of  United 

States  courts  cease  to  be  liens. 

968.  When    plaintiff  or    petitioner 

recovers  in  a  circuit  court  less 
than  certain  amounts,  he  re- 
covers no  costs. 

969.  Costs  in  internal  revenue  suits 

ui)on  information. 

970.  Claimant  not  entitled  to  costs 

when  reasonable  cause  of  seiz- 
ure. 

971.  Double  costs  when  plaintiff  is 

non-suited  in  action  against 
officer  making  seizure^  etc. 

972.  Copyright  suits,  full  costs  al- 

lowed. 

973.  Costs  not  recoverable  in  certain 

suits  for  infringement  of  pat- 
ent, unless  disclaimer  entered^ 
etc. 
974.-  When  costs  of  prosecution  to  be 
paid  by  defendant 

975.  When  costs   are  recovered  by 

defendant  in  a  prosecution. 

976.  Fees  of  clerk,    marshal,   etc.; 

when  payable  by  informer, 
when  by  tinited  States. 

977.  Costs,  when  several  actions  are 

brought  a^nst  parties  who 
might  be  joined  in  one. 

978.  Allowance    of  costs    in  libels 

afcainst  vessel  and  cargo. 

979.  Claimant's    costs    to    be   paid 

before  possession^  when»  etc» 


Sm« 

980.  When  district  attorney  is  en- 

titled to  but  one  bill  of  costs 
for  several  prosecutions 

981.  Taxation  of  fees  of  witness  be- 
,     fore  a  commissioner. 

982.  Attorney  liable  for  costs  vexa- 

tiously  increased  by  him. 

983.  Bill  of  costs,  how  taxed. 

984.  Bill  of  costs  to  be   sworn  to 

before  taxed  or  allowed. 

985.  Executions  to  run  in  all  the  dis- 

tricts of  a  State. 

986.  Executions  in  favor  of  United 

States  to  run  in  every  State 
and  Territory. 

987.  Executions  stayed  on  conditions. 

988.  When  jud^ent  debtor  entitled 

to  a  contmuance  of  one  term. 

989.  Execution  not  to  issue  against 

officers  of  revenue  in  cases  of 
probable  cause,  etc. 

990.  Imprisonment  for  debt. 

991.  Discharge  from  arrest  or  im- 

prisonment H)n  mesne  or  final 
process. 

992.  Privileges  of  jail-limits. 

993.  Goods  taken  on  a  fieri  facias^ 

how  appraised. 

994.  Death  or  marshal  after  levy  or 

after  sale. 

995.  Moneys  paid  into  court,  where 

and  how  deposited. 

996.  How  moneys  deposited   to   be 

withdrawn. 

PBOCEDURB  ON  BRBOB  AND  AP« 

FBAL. 

997.  Removal  of  caijses  by  writ  of 

error. 

998.  Citation. 

999.  Citation;  Supreme  Court. 

1000.  Bond  in  error  and  on  appeal. 

1001.  No  bond  required  of  United 

States,  etc. 

1002.  Writs    of    error    to    district 

courts  acting  as  circuit  courts. 

1003.  Writs  of  en-or  to  State  courts, 

manner  of  issue. 

1004.  Writs  of  error  returnable  to  the 
Supreme  Court,  how  issued. 

1005.  Amendment  of  writ  of  error. 

1006.  Amendment  in  prize  appeab. 

1007.  SupNersedeas. 

1008.  Writs  of  error  and  appeals  to 

Supreme  Court,  time  for  tak- 

1009.  Appeals  in  prize  causes,  within 

wnat  time. 


PBOOEDnBE. 
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Sec. 

1010.  Damai^s  and  coets  on  affirm- 

ance in  error. 

1011.  Reversal  on  error  limited. 

1012.  Appeals  from  circuit  coorts  to 

Supreme  Court. 

1013.  Where  both  parties  appeal  to 

the  Supreme  Court,  one  record 
sufficient. 


CRIMINAL  FBOCSDUBE. 

1014.  Offenders  against  the  United 

States,  how  arrested  and  re- 
moval for  trial. 

1015.  Bail  shall  be  admitted  in  cases 

not  capital;  by  whom. 

1016.  Bail  may  be  admitted  in  capi- 

tal cases;  ^y  whom. 

1017.  Bail  in  crimmal  cases  removed 

by  writ  of  error  from  State 
courts. 

1018.  Surrender    of    criminals    by 

their  bail. 

1019.  New  bail  to  be  given  in  certain 

cases. 

1020.  When  penalty  of  recognizances 

may  be  remitted. 

1021.  Indictments  and  presentments 

to  be  by  at  least  rwelve  grand 
jurors. 

1022.  OiSenses  against  the  elective 

franchise,  how  prosecuted. 
102B.  Matters  set  forth  in  prosecu- 
tions for  peijury  before  a  naval 
court-martial. 

1024.  Charges  which  may  be  joined 

in  one  indictment  shall  be  so 
joined. 

1025.  Indictments,  defects  of  form. 


BvC. 

1026.  Judgment  on  demurrer  to  an 

indictment. 

1027.  When     several     indictments 

against  the  same  i>erson,  one 
writ  sufficient. 

1028.  Copy  of  writ    to  be  jailer's 

authority;  original  returned. 

1029.  Writ  for  removal -of  a  prisoner 

from  one  district  to  another. 

1030.  No  writ   necessary  to    bring 

into  court  a  person  in  custody. 

1031.  When  peremptory  challenges 

ezceea  the  number  allowed  oy 
law. 

1032.  Prisoner  standing  mute,  etc. 

1033.  C9py  of  indictment  and  list  of 

jurors  and  witnesses  to  be 
delivered  to  prisoner  in  capi- 
tal ^cases. 

1034.  Persons    indicted    for  capital 

crimes  entitled  to  counsel  and 
to  compel  witnesses. 

1035.  Verdict  of  less  offense  than 

charged. 

1036.  Verdict  against  part  of  several 

joint  defendants. 

1037.  Indictments  remitted  by  cir- 

cuit and  district  courts  to  each 
other. 

1038.  Remission  from  district  to  cir^ 

cuit  court  of  difficult  cases. 

1039.  All  capital  cases  remitted  from 

distnct  to  circuit  courts. 

1040.  When  a  capital  case  is  carried 

to  the  Supreme  Court,  execu- 
tion postponed. 

1041.  Judgments  for  fines,  how  col- 

lected. 

1042.  Poor  convicts  sentenced   and 

imprisoned  for  fines. 


Sec.  911.  Sealing  and  testing  of  writfe.— All  writs  and 
processes  issuing  frSm  the  courts  of  the  United  States  shall  be 
under  the  seal  of  the  court  from  which  they  issue,  and  shall 
be  signed  by  the  clerk  thereof.  Those  issuing  from  the 
Supreme  Court  or  a  circuit  court  shall  bear  teste  of  the  chief 
justice  of  the  United  States,  or,  when  that  office  is  vacant,  of 
the  associate  justice  next  in  precedence,  and  those  issuing  from 
a  district  court  shall  bear  teste  of  the  judge,  or,  when  that 
office  is  vacant,  of  the  clerk  thereof.  The  seals  of  said  courts 
shall  be  provided  at  the  expense  of  the  United  States. 

8  May,  1792,  c.  36,  s.  1,  v.  1,'p.  275. 
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Sec.  912.  Teste  of  process— day  of.— All  process  issued 
from  the  courts  of  the  United  States  shall  bear  teste  from  the 
day  of  such  issue. 

1  June,  1872,  c.  255,  8.  4,  v.  17,  p.  197. 

Sec.  913.  Mense  process  and  proceedings  in  equity 
and  admiralty. — ^The  forms  of  mesne  process  and  the  forms 
and  modes  of  proceeding  in  suits  of  equity  and  of  admiralty 
and  maritime  jurisdiction  in  the  circuit  and  district  courts 
shall  be  according  to  the  principles,  rules,  and  usages  which 
belong  to  courts  of  equity  and  of  admiralty,  respectively, 
except  when  it  is  otherwise  provided  by  statute  or  by  rules  of 
court  made  in  pursuance  thereof;  but  the  same  shall  be  sub- 
ject to  alteration  and  addition  by  the  said  courts,  respectively, 
and  to  regulation  by  the  Supreme  Court,  by  rules  preacribed, 
from  time  to  time,  to  any  circuit  or  district  court,  not  incon- 
sistent with  the  laws  of  the  United  States. 

29  Sept.,  1789,  c.  21,  b.  2,  v.  1.  p.  93;  8  May,  1792,  c.  36,  s.  2,  v.  1.  p.  276; 
19  M^,  1828,  c.  68,  a.  1,  v.  4.  p.  278;  1  Aug.,  1842,  c.  109,  v.  5,  p.  499. 

Rale  90  (see  post)  of  equity  rules  provides  that  the  practice  in  the  circuit 
court  shall  be  regulated  in  equity  cases  by  the  present  practice  of  the  EQgh 
Court  of  Chancery  in  England,  so  £eu:  as  it  can  be  consistently,  and  where 
the  rules  prescribed  by  the  Supreme  or  circuit  court  do  not  apply.  See  rale 
90  in  equity,  and  notes.  State  of  Pennsylvania  v.  Wheeling ^  etc.  Bridge 
Co,,  13  How.,  563;  RMneon  v.  Campbell,  3  Wh.,  212. 

Where  there  are  no  equity  State  oonrts.— There  being  no  equity 
State  courts  or  la¥rs  regulating  the  practice  in  equity  cases  does  not  prevent 
the  equity  jurisdiction  of  the  courts  of  the  United  States,  and  the  federal 
courts  in  the  States  are  bound  to  proceed  in  equitv  cases  according  to  the 
principles,  rules  and  usages  of  courts  of  equity,  as  contradistinguished  from 
courts  of  law.  Gaines  v.  Self,  15  Pet.,  9;  Livingstone  v.  Story,  9  Id.,  655; 
PouUnery  v.  City  of  La  Fayette,  12'  Id.,  474;  Ex  parte  Whitney,  13  Id., 
404. 


in  admiralty.— The  rules  of  pleadings  in  admiralty  in  the  ^ 
federal  courts  must  be  strictly  complied  with,  and  the  evidence  and  argu- 
ments confined  to  the  points  put  in  issue  by  the  allegations  of  the  libel  and 
the  denial  of  the  answer.  A  consignee  may  sue  either  in  his  own  name,  as 
agent,  or  in  the  name  of  his  principal.  McKinlay  v,  Morrish,  21  How., 
843;  Lawrence  v.  Minium,  17  Id.,  100. 

In  admiralty  attachment  gives  jurisdiotion  in  peraonam.— -A 

district  coart  of  Uie  United  States,  when  acting  as  a  court  of  admiralty,  can 
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obtain  jariBdiciion  to  proceed  in  personam  a^nat  an  inhabitant  of  the 
United  States  not  veekting  within  Uie  district  by  attachment  of  the  floods  or 
proper^  of  such  inhabitant  found  vnthin  the  district.  .  And  this  embraces  a 
corporation  incorporated  by  a  State  not  within,  the  district  as  well  as  a  nat- 
ural person.  Atkint  v.  The  Dieintegrating  Company y  18  Wall.,  272,  where 
the  court  further  held  that  the  provision  [now  embraoed  in  the  first  sectioQ 
of  the  act  of  1875,  see  ante^  ch.  vii]  **And  no  civil  suit  shall  be  brought  before 
either  of  said  courts  [circuit  or  district]  against  any  person  by  any  original 
process  or  proceeding  in  any  other  district  than  that  whereof  he  is  an  inhab- 
itant, or  in  which  he  shall  be  found  at  the  time  df  serving  such  process,  or 
commencing  such  proceedings'*  does  not  embrace  cases  in  admiralty;  that 
an  admiralty  case,  in  the  sense  there  used,  is  not  a  ^' civil  suit.'* 

The  use  of  attachments  in  civil  causes  of  maritime  jurisdiction  by  courts 
of  admiralty  has  prevailed  during  a  period  as  far  back  as  the  authentic  his- 
tory of  those  tribunals  can  be  traced.  Manro  v.  Almeida,  10  Wh.,  478; 
Waring  v,  Clark,  5  How.,  455;  The  St,  Lawrence,  1  Black,  527;  The  Gen- 
esee Chief,  12  How.,  444;  Insurance  Co,  v.  Dunham,  11  Wall.,  24;  The  Jit- 
vincihU,  2  Gallis,  41;  New  Jersey,  etc,,  Co,  r.  Merchant's  Bank,  6  How.» 

3i4.  • 

• 

Boles  of  proceeding  in  admiralty.— The  proceedings  in  cases  of 
admiralty  and  maritime  jurisdiction  in  the  courts  of  the  United  States  are 
to  be  according  to  the  modified  admiralty  of  our  own  country  engrafted 
upon  British  practice,  and  it  is  not  sufficient  reason  for  rejecting  a  particular 
process  which  has  been  in  constant  use  in  the  admiralty  courts  of  this 
country,  that  it  has  fallen  into  disuse  in  England.  The  remedy  by  attach- 
ment in  admiralty  in  marine  cases  applies  even  where  the  same  goods  are 
liable  to  the  process  of  foreign  attachment  issuing  from  the  courts  of  com- 
mon law.  But  an  attachment  cannot  issue  without  the  express  order  of  the 
judge.    Manro  v,  Almeida,  10  Wh.,  473. 

Rules  of  pleading  in  admiralty  must  be  strictly  complied  with.  McKin-' 
lay  V,  Morrish,  21  How.,  843. 

Equitable  prooeedings.— The  district  court  cannot  abolish  chancery 
practice  in  that  court,  as  it  would  be  a  violation  of  the  rules  which  the  Su- 
preme Court  of  the  United  States  has  passed  to  regulate  the  courts  of  equity 
of  the  United  States.  The  only  modifications  or  additions  which  the  circuit 
and  district  courts  can  make  are  such  as  shall  be  consistent  with  the  rules 
prescribed.    Story  v,  Livingston,  13  Pet.,  859. 

The  acts  of  a  State  regulating  the  proceedings  on  iigunotions  and  other 
chancery  proceedings,  and  giving  certain  effects  to  them  in  courts  of  law, 
are  of  no  force  in  relation  to  the  courts  of  the  United  States. 

Modes  of  proceeding  in  equity  suits  in  the  federal  courts  must  be  accord- 
ing to  the  principles,  rules  and  usages  of  courts  of  equity  in  the  parent 
country.    Boyle  v.  Zacharie,  6  Pet.,  648. 

Bules  subjeot  to  alteration  or  addition.— The  delegation  of  power 
by  congress  to  the  courts  of  the  United  States  to  make  and  alter  rules  of 
practice  is  constitutional,  and  is  not  limited  to  merely  formal,  in  contradis- 
tinction to  substantial,  alterations.   Wayman  v.  Southard,  10  Wh.,  1;  JPuJ- 
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letion  V.  Bank,  1  Pet.,  604;  Beers  v.  Haughton,  9  Id.,  329;  Bobs  t.  Dutat, 
13  Id.,  45;  United  States  r.  Knight,  14  Id.,  301;  Amis  v.  Smith,  16  Id.,  303; 
Duncan  v.  Darst,  1  How.,  301. 

An  aetion  of  trespass,  quare  clausum  f regit,  with  notice  that  it  was 
broagfht  to  try  titles,  and  recover  damages,  may  be  maintained  in  the  circuit 
court  where  the  statute  of  the  State  has  substituted  that  form  of  action  for 
ejectment.    Sears  v.  Eastburn,  10  How.,  187. 

.  Sec.  914.  Practice  and  proceedings  in  other  than 
eqnity  and  admiralty  causes.— The  practice,  pleadings, 
and  forms  and  modes  of  proceeding  in  civil  caases,  other  than 
equity  and  admiralty  causes,  in  the  circuit  and  district  courts, 
shall  conform  as  near  as  may  be  to  the  practice,  pleadings, 
and  forms  and  modes  of  proceeding  existing  at  the  time  in 
like  causes  in  the  courts  of  record  of  the  State  within  which 
such  circuit  or  district  courts  are  held,  any  rule  of  court  to 
the  contrary  notwithstanding. 

1  June,  1872,  c.  255,  s.  5,  v.  17,  p.  197. 

Legal  and  equitable  rights  and  remedies  distinguished.— The 
distinction  between  legal  and  equitable  rights  and  remedies  must  be  pre- 
served, and  the  practice  of  allowing  ejectments  to  be  maintained  in  the 
State  courts  upon  equitable  titles  cannot  affect  the  jurisdiction  of  the  federal 
courts.    Fmn  v.  Holme,  21  How.,  481;  Bennstt  v.  Biutertporth,  11  Id.,  669; 

.  Parish  v,  Ellis,  16  Pet.,  453;  Hooper  v.  Scheimer,  23  How.,  236;  Sheiebum 

'  V.  De  Cordova,  24  Id.,  423. 

Cnder  a  law  of  a  State  providing  a  summary  remedy  against  sheriffis,  a 
summary  process  against  a  marshal  may  be  resorted  to  to  recover  a  debt  for 
which  he  is  liable  by  reason  of  his  default,  but  the  federal  courts  cannot  en- 
force a  penalty  in  addition  to  the  money  due  on  execution.  Gtoin  «.  Barton^ 
6  How.,  7;  Gwin  v.  Breedlove,  2  Id.,  29. 

Sec.  915.  Attachments. — In  common  law  caases  in  the 
circuit  and  district  courts  the  plaintiff  shall  be  entitled  to  sim- 
ilar remedies,  by  attachment  or  other  process,  against  the  prop* 
erty  of  the  defendant,  which  are  now  provided  by  the  laws  of 
the  State  in  which  such  court  is  held  for  the  courts  thereof; 
and  such  circuit  or  district  courts  may,  from  time  to  time,  by 
general  rules,  adopt  such  State  laws  as  may  be  in  force  in  the 
States  where  they  are  held  in  relation  to  attachments  and 
other  process:  Providedy  That  similar  preliminary  affidavits 
or  proofs,  and  similar  security^  as  required  by  such  State  laws, 
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Bhall  be  fLi*st  furnished  by  the  party  seeking  snob  attachment 
or  other  remedy. 

1  Jtine,  1872,  c.  255,  a.  6,  v.  17,  p.  197. 

Jurisdiction  in  case  of  foreign  attachment*— ThiB  secUoa  does 
not  confer  upon  the  federal  courts  jurisdiction  to  institute  suits  by  process  of 
foreign  attachment.  No  writ  of  attachment  can  be  served  on  the  property 
of  a  non-resident  pf  the  district  until  he  has  been  found  within  the  district 
and  served  with  process  in  personam.  He  cannot  be  served  with  original 
process  after  his  property  has  been  seized  under  a  writ  of  foreign  attach- 
ment, and  thereby  give  the  court  jurisdiction.  But  a  voluntary  appearance 
of  the  defendant  in  a  suit  so  commenced,  would  cure  the  defect  of  jurisdic- 
tion. Commissioners  of  the  circuit  court  have  no  authority  to  issue  writs  of 
attachment,  returnable  to  said  court.    Chittenden  v,  Darden,  2  Woods,  437. 

No  jurisdiction,  in  attachment  cases,  when.—The  circuit  courts 
can  issue  no  process  beyond  the  limits  of  their  districts;  and  process  from 
that  court  can  only  be  served  within  the  same  district.  The  provision  of  the 
statute  adopting  State  process,  adopts  the  form  and  modes  of  service  only  so 
far  as  persons  are  rightfully  within  the  reach  of  such  process,  and  it  was  not 
intended  thereby  to  enlarge  the  sphere  of  jurisdiction  of  the  federal  courts. 
And  the  right  to  attach  property  to  compel  the  appearance  of  persons  can 
properly  be  used  only  when  such  persons  are  amenable  to  the  process  of  the 
court  in  personam.  Toland  v.  Sprague,  12  Pet.,  300;  Piquet  v.  Stcan^  5 
Mason,  35. 

In  case  of  a  person  amenable  to  a  process  in  personam^  an  attachment 
cannot  issue,  except  as  a  part  of,  or  together  with,  process  to  be  served  upon 
his  person.  He  must  have  an  opportunity  to  appear  and  defend  himself. 
Id.;  Sadler  v.  Hudson,  2  Curt.,  C.  C,  7;  Allen  v.  Blunt,  1  Blatch.,  480; 
Day  V,  Newark  Ind,  Co.,  Id.,  628;  Levy  v.  Fitzpatrick,  15  Pet.,  171,  where 
the  doctrine  was  held  applicable  to  non-resident  corporations;  Manro  v, 
Almeida,  10  Wh.,  473. 

Attachment  may  issue  where  the  suit  is  in  personam,  and  the  defendant 
cannot  be  arrested,  and  where  he  has  property  in  the  hands  of  a  third  per- 
son, to  compel  his  appearance.  But  Uiis  is  only  appropriate  in  admiralty. 
Seed  V.  Hussey,  1  Blatch.  &  H.,  525. 

Attachment  in  admiralty.— Where  an  attachment  issued,  without 
the  express  order  of  the  judge,  in  admiralty,  the  Supreme  Court  will  presume 
t)iat  it  was  regularly  issued.  Manro  v.  Almeida,  10  Wh.,  473.  Nor  is  it 
necessary  that  the  property  to  be  attached  should  be  specified  in  the  libel  or 
process.    Id. 

Exemption  from  liability  to  process,  even  in  case  of  foreign  attachment,  is 
a  foreign  privilege,  which  may  be  waived;  and  appearing  and  pleading  will 
waive  the  exemption.    Toland  f>.  Sprague,  12  Pet.,  300. 

The  writ  may  issue  to  compel  an  appearance  whenever  the  defendant  has 
concealed  himself,  or  absconded  from  the  country,  and  the  goods  to  be  at- 
tached are  within  the  jurisdiction  of  the  admiralty,  whether  the  cause  of  ac- 
tion be  a  maritime  contract  or  not.    Manro  p.  Almeida,  10  Wh.,  473. 
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Sec.  916.    Executions  in  common  law  causes*— The 

party  recovering  a  jadgment  in  any  common  law  cause  in  any 
circnit  or  district  court,  shall  be  entitled  to  similar  remedies 
upon  the  same,  by  execution  or  otherwise,  to  reach  the  prop- 
erty of  the  judgment  debtor,  as  are  now  provided  in  like  causes 
by  the  laws  of  the  State  in  which  such  court  is  held,  or  by  any 
such  laws  hereafter  enacted  which  may  be  adopted  by  general 
rules  of  such  circuit  or  district  court;  and  such  courts  may^ 
from  time  to  time,  by  general  rules,  adopt  such  State  laws  as 
may  hereafter  be  in  force  in  such  State  in  relation  to  remedies 
upon  judgments,*  as  aforesaid,  by  execution  or  otherwise. 

1  June,  1872,  c.  255,  «.  6,  v.  17,  p.  197. 

« 

The  provisions  of  this  section  evidently  include  all  the  regpalations  of  the 
State  laws  as  to  bail,  exemptions  from  arrest,  stays,  and  exemptions  of  prop- 
erty from  executions.  So  held  under  previous 'acts,  substantially  the  same. 
Beers  v,  Haughion,  9  Pet.,  331;  Sturges  v,  Crowningshieldj  4  Wh.,  122; 
Mason  v.  Haile,  12  Id.,  870;  Wyman  v.  Southard,  10  Id.,  1;  United  States 
Bank  v.  Halstead,  10  Id.,  51;  Bogle  v.  Zacharie,  6  Pet,  648;  Ross  v.  Du- 
val, 13  Id.,  45;  United  States  V.  Knight,  14  Id.,  301;  Ames  v.  Smith,  16 
Id.,  803;  Massingill  v.  Downs,  7  How.,  760. 

SoitB  at  law — ezeoations. — In  respect  to  suits  at  common  law.  the 
laws  of  the  United  States  have  adopted  the  forms  of  writs  and  executions 
and  other  process,  and  the  modes  of  proceeding  authorised  and  used  under 
the  State  laws,  subject,  howerer,  to  such  alterations  and  additions  as  may 
from  time  to  time  be  made  by  the  courts  of  the  United  States.  But  writs  of 
execution,  issuing  from  federal  courts,  cannot,  by  virtue  of  the  provisions  of 
State  statutes,  be  controlled  in  their  general  effect  and  operations.  Bogle 
V.  Zaeharie,  6  Pet.,  648;  Palmer  v.  Allen,  7  Cr.,  550;  Wayman  «.  South- 
ard, 10  Wh.,  1;  United  StaUs  v.  Halstead,  10  Id.,  51;  Ross  v.  Duval,  13 
Pet.,  45;  Ames  v.  Swith,  16  Id.,  303. 

It  b  within  the  power  of  the  court  to  make  a  rule  allowing  a  warrant  to 
attach  goods  and  chatt^s  of  the  defendant,  or  in  default  thereof,  his  credits, 
in  cases  ^here  an  arrest  cannot  be  legally  made.  Louisiana  Iris.  Co*  v, 
Nickerson,  2  Low.,  C.  C.  310, 

Where  State  law  will  be  fbllowed.— Where  mandamus  was  the 
remedy  in  the  highest  State  court  to  compel  a  municipal  corporation  to  levy 
a  tax  to  pay  a  judgment,  of  which  a  creditor  had  no  means  of  obtaining  pay- 
ment, it  was  held  that  a  party  having  a  judgment  in  the  circuit  court  of  the 
United  States  was  entitled  to  the  same  remedy  in  that  court.  And  an  ii^'nnc- 
tion  from  a  State  court  against  such  a  levy  would  be  inoperative  against 
the  mandamus,  though  the  latter  is  issued  after  injunction.  United  States 
V.  Council  of  Keokuk,  6  Wail.,  514;  Riggs  v,  Johnson  County,  Id.,  166; 
Wyman  v»  Southard,  10  Wh.,  1. 
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Bules  of  deoisions,  etc.,  do  not  apply.— The  act  which  provide 
[now  g  721  of  the  Revifted  Statutes,  see,  ante]j  ''that  the  lawB  of  the  several 
States/'  etc.,  ''shall  be  zeg^arded' as  rules  of  decisions/'  etc.,  does  not  apply 
to  the  process  and  practice  of  the  courts.  And  a  State  statute  which  re- 
quires the  plaintiff  to  indorse  on  the  execution  that  certain  bank  notes  will 
be  received  .in  payment  of  the  same,  is  not  applicable  to  executions  issuing^ 
from  federal  courts.    Wyman  v.  Southard^  supra. 

&BC.  917.  Power  of' the  Supreme  CoHrt  to  regulate 
the  practice  of  circait  and  district  courts  .—The  Supreme 
Court  shall  have  power  to  prescribe,  from  time  to  time,  and  in 
any  manner  not  inconsistent  with  any  law  of  the  United 
States,  the  forms  of  writs  and  other  process,  the  modes  of 
framing  and  filing  proceedin^^  and  pleadings,  of  taking  and 
obtaining  evidence,  of  obtaining  discovery,  of  proceeding  to 
obtain  relief,  of  drawing  up,  entering,  and  enrolling  decrees, 
and  of  proceeding  before  trustees  appointed  by  the  court,  and 
generally  to  regulate  the  whole  practice,  to  be  used,  in  suits 
in  equity  or  admiralty,  by  the  circuit  and  district  courts. 

23  AufiT.,  1842,  c.  188,  s.  6,  v.  5,  p.  518. 

Construotion  of  the  rules.— The  rules  in  chanceiy  proceedings  in  the 
drcuit  courts  adopted  by  the  Supreme  Court  of  the  United  States,  were  not 
intended  to  deprive  those  courts  of  the  power  to  exercise  a  sound  discretion 
in  moulding  rules  in  reference  to  the  time  and  manner  of  appearing  and  an- 
swering,  so  as  not  to  work  iigustice.  Under  the  decisions  and  practice  of 
the  Supreme  Court,  a  petition  to  show  cause  why  a  mandamuSf  in  the  na- 
ture of  a  writ  of  procedendo,  should  not  issue,  should  be  verified  by  affida- 
vit. PauliKey  v.  The  City  qf  La  FayeUe,  12  Pet.,  472;  Bank  of  United 
States  V.  White,  8  Pet.,  262. 

FroceedingB  for  oontempt.— The  proper  practice  to  punish  for  con- 
tempt in  .violating  an  iDJnnction  is  by  motion  to  commit,  upon  proper  no- 
tice to  the  pariy  proceeded  against.  An  opportunity  to  be  heard  must  be 
given  before  a  party  can  be  deprived  of  his  liberty.  Gray  v,  Chicago,  Iowa 
df  Neb.  R.  Co.,  1  Woolw.,  63. 

Equity— injunctions— praotioe.— The  power  of  a  judge  to  issue  an 
iigunction  in  vacation  is  purely  statutory,  and  at  variance  with  the  English 
cha&ceiy  piactice.  And  ii^ unctions  allowed  by  a  district  or  circuit  judge 
expire  at  the  commencement  of  the  term  next  succeeding  the  allowance. 
Nor  does  the  55th  rule  in  equity  remove  the  limitation.  Chray  t).  Chicago, 
Jotea  dt  Neb.  B.  Co.,  1  Woolw.,  63. 

PormB  and  modes  of  proceeding.—The  jurisdiction  of  the  federal 
courts,  in  admiralty  and  maritime  cases,  caimot  be  enlarged  or  restricted 
by  any  act  of  congress,  or  State  statute,  or  by  any  rule  of  court;  but  congress 
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may  prescribe  rules  for  carrying  this  power  into  execution,  or  give  the  Su* 
preme  Court  authority  to  make,  alter,  or  change  the  forms  and  modes  of 
proceeding;  and  by  virtue  of  this  power  the  Supreme  Court  may  by  rule  pro* 
vide  for  a  proceeding  in  rem  wherever  a  State  law  gives  a  lien,  and  it  may 
repeal  such  a  rule  in  its  discretion.    Tlie  St,  Lawrence^  1  Black,  522. 

Rules  of  decision  of  the  Supreme  Court—The  rules  of  decision 
of  the  Supreme  Court  in  equity  are  the  same  in  all  the  States,  and  are  unaf- 
fected by  State  legislation ;  and  without  the  authority  of  a  i-nle  of  the  Supreme 
Court,  a  district  or  circuit  court  of  the  United  States  has  no  authority  to  di- 
rect a  mortgagor  to  pay  the  balance  of  debt  which  may  remain  unsatisfied 
after  the  sale  of  the  mortgaged  premises.  Noonan  v,  Lee^  2  Black,  499; 
Neves  v,  Scott,  13  How.,  270;  Boyle  t?.  Turner,  6  Pet.,  658;  Robinson  r. 
Campbell  3  Wh.,  323. 

So,  the  rules  of  the  Supreme  Court,  adopted  under  the  act  of  congress, 
conferring  the  power,  are  obligatory  upon  the  circuit  courts,  and  they  have 
not  the  power  to  rescind  the  rules  thus  adopted  for  the  government  of  prac- 
tice in  chancery.  Jenkins  p.  Greentoald^  1  Bond.,  126.  The  equity  practice 
of  the  federal  courts  in  the  absence  of  statutory  regulation  or  regulation  by 
rules  of  the  Supreme  Court;  is  generally  regulated  by  the  chancery  practice 
of  England,  as  it  existed  prior  to  the  adoption  of  what  are  called  the  **New 
Rules."    Goodyear  v.  Providence  Rub.  Co.,  2  Cliff.,  351. 

Seo.  918.  Practice  in  the  several  courts  to  be  regu- 
lated by  their  own  rules. — The  several  circuit  and  district 
courts  may,  from  time  to  time,  and  in  any  manner  not  incon- 
sistent with  any  law  of  the  United  States,  or  with  any  rule 
prescribed  by  the  Supreme  Court  under  the  preceding  section, 
make  rules  and  orders  directing  the  returning  of  writs  and 
processes,  the  filing  of  pleadings,  the  taking  of  rules,  the  en- 
tering and  making  up  of  judgments  by  default,  and  other 
matters  in  vacation,  and  otherwise  regulate  their  own  practice 
as  may  be  necessary  or  convenient  for  the  advancement  of 
justice  and  the  prevention  of  delays  in  proceedings. 

2  Mar.,  1793,  c.  22,  s.  7,  v.  1,  p.  335;  23  Aug.,  1842,  c.  188,  s.  6,  v.  5,  p. 
618. 

No  practice  of  the  circuit  coui-ts,  inconsistent  with  the  rules  of  practice 
adopted  by  the  Supreme  Court  for  such  courts,  can  be  admissible  to  control 
them.  But  they  may  exercise  discretionary  powers  in  cases  where  no  pro- 
vision is  made  by  the  rules,  or  acts  of  congress.  Bank  of  U.  S.  v.  White,  8 
Pet.,  262.'   For  further  authorities,  see,  ante,  Sees.  913,  914,  917,  and  notes. 

Seo.  919.    Suits  for  duties,  imposts,  taxes,  penalties, 

or  forfeitures. — All  suits  for  the  recovery  of  any  duties,  im- 
posts, or  taxes,  or  for  the  enforcement  of  any  penalty  or  for- 
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feiture  provided  by  any  act  respecting  imports  or  tonnage,  or 
the  registering  and  recording,  or  enrolling  and  licensing  of 
vessels,  or  the  internal  revenue,  or  direct  taxes,  and  all  suits 
arising  under  the  postal  laws,  shall  be  brought  in  the  name  of 
the  United  States. 

4  Aufir.,  1790,  c.  35,  s.  67,  v.  1,  p.  176;  31  Dec.,  1792,  c.  1,  a.  29,  v.  1,  p. 
298;  18  Feb.,  1793,  c.  8,  a.  35,  v.  1,  p.  317;  2  Mar.,  1799,  c.  22,  a.  89,  v.  1, 
pp.  695,  696;  13  July,  1866,  c.  184,  a.  9,  v.  14,  pp.  Ill,  145;  8  June,  1872,  c. 
335,  a.  303,  ▼.  17,  p,  323. 

Sec.  920.  Consolidation  of  revenne  seizures.— When- 
ever two  or  more  things  belonging  to  the  same  person  are 
seized  for  an  alleged  violation  of  the  revenue  laws,  the  whole 
must  be  included  in  one  suit;  and  if  separate  actions  are  pros- 
ecuted in  such  cases,  the  court  shall  consolidate  them. 

26  Feb.,  1853,  c.  80,  a.  1,  v.  10,  p.  162;  22  June,  1874,  c.  391,  m.  21,  22, 
V.  18,  p.  190. 

Sec.  921.  Orders  to  save  costs,  and  consolidation  of 
causes  of  a  like  nature. — When  causes  of  a  like  nature  or 
relative  to  the  same  question  are  pending  before  a  court  of 
the  United  States,  or  of  any  Territory,  the  court  may  make 
such  orders  and  rules  concerning  proceedings  therein  as  may 
be  conformable  to  the  usages  of  courts  for  avoiding  unneces- 
sary costs  or  delay  in  the  administration  of  justice,  and  may 
consolidate  said  causes  when  it  appears  reasonable  to  do  so. 

22  July,  1813,  c.  14.  a.  3,  v.  3,  p.  21. 

Sec.  922.    When  the  marshal  or  his  deputy  is  a  party 

in  a  cause* — When  the  marshal  or  his  deputy  is  a  party  in 
any  cause,  the  writs  and  precepts  therein  shall  be  directed  to 
such  disinterested  person  as  the  court  or  any  justice  or  judge 
thereof  may  appoint,  and  the  person  so  appointed  may  exe- 
cute and  return  them. 

24  Sept..  1789,  c.  20.  a.  28,  v.  1,  p.  87. 

The  marshal  to  serve  writs,  and  prooess.— All  proceaa  ahall  be 
served  by  the  marshal  or  his  deputy.  See,  ante.  Sec.  787,  and  Sec.  790,  and 
notea;  and,  postf  Role  1  in  admiralty.  Original  proceaa,  directed  to  the 
marahal,  muat  be  aenred  by  that  officer  or  hia  deputy,  and  cannot  be  aerved 

24 
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by  a  private  person  alfchoug^h  such  mode  of  service  may  be  authorized  by 
the  State  courts.  But  subpoBuas  and  notices  directed  to  a  party  stand  on 
different  grounds,  and  may  be  served  in  conformity  with  the  statutory  pro- 
visions of  the  State.  Schwahacker  v.  Reilly,  2  Dill.,  127;  James  v.  JenkinSt 
Hemp.,  187. 

Sec.  923.    Seizure  for  forfeiture  in  certain  cases.— 

When  any  vessel,  goods,  wares,  or  merchandise  are  seized  by 
any  officer  of  the  customs,  and  prosecuted  for  forfeiture  by 
virtue  of  any  law  respecting  the  revenue,  or  the  registering 
and  recording,  or  the  enrolling  and  licensing  of  vessels,  the 
court  shall  ca.use  fourteen  days'  notice  to  be  given  of  seizure 
and  libel,  by  causing  the  substance  of  such  libel,  with  the  or- 
der of  the  court  thereon,  setting  forth  the  time  and  place  ap- 
pointed for  trial,  to  be  inserted  in  some  newspaper  published 
near  the  place  of  seiznre,  and  by  posting  up  the  same  in  the 
most  public  manner  for  the  space  of  fourteen  days,  at  or  near 
the  place  of  trial,  and  proclamation  shall  be  made  in  such 
manner  as  the  court  shall  direct.  And  if  no  person  appears 
and  claims  such  vessel,  goods,  wares,  or  merchandise,  and 
gives  bond  to  defend  the  prosecution  thereof,  and  to  respond 
the  cost  in  case  he  shall  not  support  his  claim,  the  court  shall 
proceed  to  hear  and  determine  the  cause  according  to  law. 

4  Aug.,  1790.  c.  85,  s.  67,  v.  1,  p.  176;  31  Dec.,  1792,  c.  1,  a.  29,  v.  1,  p. 
298;  18  Feb.,  1793,  c.  8,  s.  a5,  v.  1,  p.  317;  2  Mar.,  1799,  c.  22,  ss.  70,  89,  v. 
1,  pp.  678,  695,  696. 

Sec.  924.  Attachment  in  postal  suits.— In  all  cases 
where  debts  are  due  from  defaulting  or  delinquent  postmasters, 
contractors,  or  other  officers,  agents,  or  employes,  of  the  post- 
office  department,  a  warrant  of  attachment  may  issue  against 
all  real  and  personal  property,  and  legal  and  equitable  rights 
belonging  to  such  officer,  agent,  or  employe,  and  his  sureties, 
or  either  of  them,  in  the  following  cases: 

First,  When  such  officer,  agent,  or  employe,  and  his  sure- 
ties, or  either  of  them,  is  a  non-resident  of  the  district  where 
such  officer,  agent  or  employe  was  appointed,  or  has  departed 
from  such  district  for  the  purpose  of  permanently  residing 
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ont  of  the  same,  or  of  defrauding  the  United  States,  or  of 
avoiding  the  service  of  civil  process. 

Second,  When  snch  officer,  agent,  or  employe,  and  his 
sureties,  or  either  of  them,  has  conveyed  away,  or  is  about  to 
convey  away,  his  property,  or  any  part  thereof  or  has  removed 
or  is  about  to  remove  the  same,  or  any  part  thereof,  from  the 
district  wherein  it  is  situate,  with  intent  to  defraud  the  United 
States. 

And  when  any  such  property  has  been  removed,  certified 
copies  of  the  warrant  may  be  sent  to  the  marshal  of  the  dis- 
trict into  which  the  same  has  been  removed,  under  which  cer- 
tified  copies  he  may  seize  said  property  and  convey  it  to  some 
convenient  point  within  the  jurisdiction  of  the  court  from 
which  the  warrant  originally  issued.  .  And  alias  warrants  may 
be  issued  in  such  cases  upon  due  application,  and  the  validity 
of  the  warrant  first  issued  shall  continue  until  the  return  day 
thereof. 

23  Feb.,  1865,  c.  47,  8. 1,  v.  13,  pp.  432,  433. 

Sec.  925.    Application  for  warrant— by  whom  and 

how  made. — Application  for  such  warrant  of  attachment  may 
be  made  by  any  district  or  assistant  district  attorney,  or  any 
other  person  authorized  by  the  postmaster-general,  before  the 
judge,  or,  in  his  absence,  before  fhe  clerk  of  any  court  of  the 
United  States  having  original  jurisdiction  of  the  cause  of  ac- 
tion. And  such  application  shall  be  made  upon  an  affidavit 
of  the  applicant,  or  of  some  other  credible  person,  stating  the 
existence  of  either  of  the  grounds  of  attachment  enumerated 
in  the  preceding  section,  and  upon  production  of  legal  evi- 
dence of  the  debt. 

23  Feb.,  1865,  c.  47,  s.  1,  v.  13,  p.  433. 

Sec.  926.  Issuing  warrant— duty  of  clerk  and  mar- 
shal.— ^Upon  any  such  application  and  upon  due  order  of  any 
judge  of  the  court,  or,  in  his  absence,  without  such  order,  the 
clerk  shall  issue  a  warrant  for  the  attachment  of  all  the  prop- 
erty of  any  kind  belonging  to  the  person  specified  in  the 
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affidavit,  wliich  warrant  shall  be  executed  with  all  possible 
dispatch  by  the  marshal,  who  shall  take  the  property  attached, 
if  personal,  into  his  custody,  and  hold  the  same  subject  to  all 
interlocutory  or  final  orders  of  the  court. 

23  Feb.,  1865,  c  47,  s.  2,  v.  13,  p.  433. 

SEa  927.  Ownership  of  attached  property— trial- 
other  remedies. — At  any  time  within  twenty  days  before  the 
return  day  of  such  warrant,  the  party  whose  property  is 
attached  may,  on  giving  notice  to  the  district  attorney  of  his 
intention,  file  a  plea  in  abatement,  traversing  the  allegations 
of  the  affidavit,  or  denying  the  ownship  of  the  property 
attached  to  be  in  the  defendants  or  either  of  them,  in  which 
case  the  court  may,  upon  application  of  either  party,  order  an 
immediate  trial  by  jury  of  the  issues  raised  by  the  affidavit 
and  plea;  but  the  parties  may,  by  consent,  waive  a  trial  by 
jury,  in  which  case  the  court  shall  decide  the  issues  raised; 
And  any  party  claiming  ownership  of  the  property  attached 
and  a  specific  return  thereof,  shall  be  confined  to  the  remedy 
herein  afforded,  but  his  right  to  an  action  of  trespass,  or  other 
action  for  damages,  shall  not  be  impaired  hereby. 

23  Feb.,  1865,  c.  47,  8.  3,  v.  13,  p.  433. 

Sec.  928.  Proceeds  of  •  attached  property  to  be  in- 
vested.— ^When  the  property  attached  is  sold  on  any  inter- 
locutory order  of  the  court  or  is  producing  any  revenue,  the 
money  arising  from  such  sale  or  revenue  shall  be  invested  in 
securities  of  the  United  States,  under  the  order  of  the  court, 
and  all  accretions  shall  be  held  subject  to  the  orders  of  the 
same. 

23  Feb.,  1865,  c.  47,  s.  4,  v.  13,  p.  433. 

Sec.  929.    Pablication   of   attachment.— Immediately 

upon  the  execution  of  any  such  warrant  of  attachment,  the 
marshal  shall  cause  due  publication  thereof  to  be  made,  in  the 
case  of  absconding  debtors  for  two  months  and  of  non- 
residents for  four  months.  The  publication  shall  be  made  in 
some  newspaper  published  in  the  district  where  the  property 
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IB  situate,  and  the  details  thereof  shall  be  regulated  by  the 
order  under  which  the  warrant  is  issued. 
23  Feb.,  1865,  c.  47,  8. 5,'  v.  13,  p.  434.  x 

Sec.  930.  Persons  haying  property  of  defendants  to 
account  for  it— sales  void— personal  notice.— After  the 

first  publication  of  such  notice  of  attachment  as  required  by 
law,  every  person  indebted  to,  or  having  possession  of  any 
property  belonging  to  the  said  defendants,  or  either  of  them, 
and  having  knowledge  of  such  notice,  shall  account  and  answer 
for  the  amount  of  such  debt  and  the  value  of  such  property; 
and  any  disposal  or  attempt  to  dispose  of  any  such  property, 
to  the  injury  of  the  United  States,  shall  be  illegal  and  void. 
And  when  the  person  indebted  to,  or  having  possession  of  the 
property  of,  such  defendants,  or  either  of  them,  is  known  to 
the  district  attorney  or  marshal,  such  ofiicer  shall  see  that  per- 
sonal notice  of  the  attachment  is  served  upon  such  person,  but 
the  want  of  such  notice  shall  not  invalidate  the  attachment. 

23  Feb.,  1865,  c.  47,  s.  6,  v.  13,  p.  434. 

Sec.  931.     Discharge  of  attachment— bond.— Upon 

application  of  the  party  whose  property  has  been  attached,  the 
court,  or  any  judge  thereof,  may  discharge  the  warrant  of 
attachment  as  to  the  property  of  the  applicant,  provided  such 
applicant  shall  execute  to  the  United  States  a  good  and 
sufficient  penal  bond,  in  double  the  value  of  the  property 
attached,  to  be  approved  by  a  judge  of  the  court,  and  with 
condition  for  the  return  of  said  property,  or  to  answer  any 
judgment  which  may  be  rendered  by  the  court  in  the  premises. 

23  Feb.,  1865,  c.  47,  s.  7.  v.  13,  p.  434.  * 

Seo.  932.  Accrued  rights  not  to  be  abridged.— Noth- 
ing contained  in  the  preceding  eight  sections  shall  be  con- 
strued to  limit  or  abridge,  in  any  manner,  such  rights  of  the 
United  States  as  have  accrued  or  been  allowed  in  any  district 
mider  the  former  practice  of,  or  the  adoption  of  State  laws  by, 
the  United  States  courts. 

2a  Feb.,  1865,  c.  47,  b.  9,  v.  13,  p.  434. 
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Sec.  933.    Attachments  dissolved  in  conformity  with 

State  laws. — An  attachment  of  property,  upon  process 
instituted  in  any  court  of  the  United  States,  to  satisfy  such 
judgment  as  may  be  recovered  by  the  plaintiff  therein,  except 
in  the  cases  mentioned  in  the  preceding  nine  sections,  shall  be 
dissolved  when  any  contingency  occurs  by  which,  according  to 
the  laws  of  the  State  where  said  court  is  held,  such  attach- 
ment would  be  dissolved  upon  like  process  instituted  in  the 
courts  of  said  State:  Provided^  That  nothing  herein  contained 
shall  interfere  with  any  priority  of  the  United  States  in  the 
payment  of  debts. 

14  Mar.,  1848,  c.  18,  8. 1,  v.  9,  p.  213;  23  Feb.,  1865,  c.  47,  88. 1,  9,  ▼.  13, 
pp.  432,  434. 

Sec.  934.  Property  taken  onder  revenue  laws  irre- 
pleviable.— ^AU  property  taken  or  detained  by  any  officer  or 
other  person,  under  authority  of  any  revenue  law  of  the 
United  States,  shall  be  irrepleviable,  and  shall  be  deemed  to 
be  in  the  custody  of  the  law,  and  subject  only  to  the  orders 
and  decrees  of  the  courts  of  the  iTnited  States  having  jurisdic- 
tion thereof. 

2  Mar.,  1833,  c.  57,  8.  2,  v.  4,  p.  632;  13  July,  1S66,  c.  184,  8.  67,  y.  14,  p. 
172. 

Sec.  935.    Garnishees  in  snits  by  the  United  States 

on  notes,  etc. — In  any  suit  by  the  United  States  against  a 
corporation  for  the  recovery  of  money  upon  a  bill,  note,  or 
other  security,  the  debtors  of  the  corporation  may  be  sum- 
moned as  garnishees;  and  it  shall  be  the  duty  of  any  person 
so  summoned  to  appear  in  open  court  and  to  depose,  in  writ- 
ing, to  the  amount  which  he  was  indebted  to  the  said  corpora- 
tion at  the  time  of  the  service  of  the  summons  and  at  the  time 
of  making  such  deposition;  and  judgment  may  be  entered  in 
favor  of  the  United  States  for  the  sum  admitted  by  such  gar- 
nishee to  be  due  to  the  said  corporation,  in  the  same  manner 
as  if  it  had  been  due  to  the  United  States:  Provided^  That  no 
judgment  shall  be  entered  against  any  garnishee  until  after 
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judgment  has  been  rendered  against  the  corporation  defendant 
to  the  said  action,  nor  until  the  sum  in  which  the  garnishee 
stands  indebted  is  actually  due. 

20  April,  1818,  c.  83,  8.  8,  v.  3,  p.  443. 

Sex?.  936.  Issue  tendered  when  garnishee  denies  in- 
debtedness.— When  any  person  summoned  as  garnishee 
deposes  in  open  court  that  he  is  not,  and  was  not  at  the  time 
of  the  service  pf  the  summons,  indebted  to  such  corporation, 
an  issue  may  be  tendered  by  the  United  States  upon  such 
demand,  and  if,  upon  the  trial  of  that  issue,  a  verdict  is  ren- 
dered against  the  garnishee,  judgment  shall  be  entered  in  favor 
of  the  United  States,  pursuant  to  such  verdict,  with  costs  of 
suit. 

20  April,  1818,  c.  83,  a.  9,  v.  3,  p.  443. 

Seo.  937.  Garnishee  failing  to  api>ear.— If  any  person 
summoned  as  garnishee,  as  aforesaid,  fails  to  appear  at  the 
term  of  the  court  to  which  he  is  summoned,  he  shall  be  sub- 
ject to  attachment  for  contempt  of  the  court. 

20  April,  1818,  c.  83,  s.  10,  v.  3,  p.  444. 

Sec.  938.    Bailing  of  property  seized  nnder  customs 

laws. — ^Upon  the  prayer  of  any  claimant  to  the  court,  that  any 
vessel,  goods,  wares,  or  merchandise,  seized  and  prosecuted 
under  any  law  respecting  the  revenue  from  imports  or  tonnage, 
or  the  registering  and  recording,  or  the  enrolling  and  licensing 
of  vessels,  or  any  part  thereof,  should  be  delivered  to  him,  the 
court  shall  appoint  three  proper  persons  to  appraise  such  prop- 
erty, who  shall  be  sworn  in  open  court,  or  before  a  commissioner 
appointed  by  the  district  court  to  administer  oaths  to  apprais- 
ers, for  the  faithful  discharge  of  their  duty;  and  the  appraise- 
ment shall  be  made  at  the  expense  of  the  party  on  whose  prayer 
it  is  granted.  If,  on  the  return  of  the  appraisement,  the  claim- 
ant, with  one  or  more  sureties,  to  be  approved  by  the  court, 
shall  execute  a  bond  to  the  United  States  for  the  payment  of  a 
sum  equal  to  the  sum  at  which  the  property  prayed  to  be  de- 
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livered  is  appraised,  and  produce  a  certificate  from  the  collector 
of  the  district  where  trial  is  had,  and  of  the  naval  officer  therof, 
if  any  there  be,  that  the  duties  on  the  j^oods,  wares,  and  merchan- 
dise, or  tonnage  duty  on  the  vessel  so  claimed,  have  been  paid  or 
secured  in  like  manner  as  if  the  same  had  been  legally  entered, 
the  court  shall,  by  rule,  order  such  vessel,  goods,  wares,  or  mer- 
chandise to  be  delivered  to  such  claimant;  and  the  said  bond 
shall  be  lodged  with  the  proper  officer  of  the  court.  If  judg- 
ment passes  in  favor  of  the  claimant,  the  court  shall  cause  the 
said  bond  to  be  canceled;  but  if  judgment  passes  against  the 
claimant,  as  to  the  whole  or  any  part  of  such  vessel,  goods, 
wares,  or  merchandise,  and  the  claimant  does  not  within  twenty 
days  thereafter  pay  into  the  court,  or  to  the  proper  officer  thereof, 
the  amount  of  the  appraised  value  of  such  vessel,  goods,  wares, 
or  merchandise  so  condemned,  with  the  costs,  judgment  shall 
be  granted  upon  the  bond,  on  motion  in  open  court,  without 
further  delay.     [See?  570.] 

4  Aug.,  1790,  c.  35,  8.  67.  v.  1,  p.  176;  31  Dec,  1792,  c.  1,  8.  29,  V.  1,  p. 
298;  18  Feb.,  1793,  c.  8,  8.  35,  v.  1,  p.  317;  9  June,  1794,  c.  64,  8. 1,  v.  1,  p. 
395;  2  Mar.,  1799,  c.  22,  8.  89,  v.  1,  pp.  695,  696. 

Sec.  939.  Sale  after  condemnation, — All  vessels,  goods, 
wares,  or  merchandise  which  shall  be  condemned  by  virtue  of 
any  law  respecting  the  revenue  from  imports  or  tonnage,  or 
the  registering  and  recording,  or  the  enrolling  and  licensing 
of  vessels,  and  for  which  bonds  shall  not  have  been  given  by 
the  claimant,  shall  be  sold  by  the  marshal  or  other  proper 
officer  of  the  court  in  which  condemnation  shall  be  had,  to  the 
highest  bidder,  at  public  auction,  by  order  of  such  court  and  at 
such  place  as  the  court  may  appoint,  giving  at  least  fifteen  days' 
notice  (except  in  cases  of  perishable  merchandise)  in  one  or 
more  of  the  public  newspapers  of  the  place  where  such  sale  shall 
be;  or  if  no  paper  is  published  in  such  place,  in  one  or  more  of 
the  papers  published  in  the  nearest  place  thereto;  for  which  ad- 
vertising, a  sum  not  exceeding  five  dollars  shall  be  paid.  And 
the  amount  of  such  sales,  deducting  all  proper  charges,  shall  be 
paid  within  ten  days,  after  such  sale  by  the  person  selling  the 
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8aine  t6  the  clerk  or  other  officer  of  the  court  directing  such 
sale,  to  be  by  him,  after  deducting  the  charges  allowed  by  the 
court,  paid  to  the  collector  of  the  district  in  which  such  seizure 
or  forfeiture  has  taken  place,  as  hereinbefore  directed. 

4  Aug.,  1790,  c.  35,  8, 68,  v.  1,  p.  177;  31  Dec.,.  1792,  c.  1, 8. 29,  v.  1,  p. 598; 
18  Feb.,  1793,  c.  8,  8.  85,  v.  1,  p.  817;  2  Mar.,  1799,  c.  22, 8. 90,  v.  1,  p.  696. 

Sec.  940.    In  cases  of  seizure,  bailing  of  property  in 

vacation. — In  any  cause  of  admiralty  and  maritime  jurisdic- 
tion, or  other  case  of  seizure,  depending  in  any  court  of  the 
United  States,  any  judge  of  the  said  court,  in  vacation,  shall 
have  the  same  authority  to  order  any  vessel,  or  cargo,  or  other 
property  to  be  delivered  to  the  claimants,  upon  bail  or  bond, 
or  to  be  sold  when  necessary,  as  the  said  court  has  in  term 
time,  and  to  appoint  appraisers,  and  exercise  every  other  in- 
cidental power  necessary  to  the  complete  execution  of  the  au- 
thority herein  granted;  and  the  recognizance  of  bail  or  bond, 
under  such  order,  may  be  executed  before  the  clerk  upon  the 
party's  producing  the  certificate  of  the  collector  of  the  district, 
of  the  sufficency  of  the  security  offered;  and  the  same  proceed- 
ings shall  be  had  in  case  of  said  order  of  delivery  or  of  sale,  as 
are  had  in  like  cases  when  ordered  in  term  time:  Provided^ 
That  upon  every  such  application,  either  for  an  order  of  delivery 
or  sale,  the  collector  and  the  attorney  of  the  district  shall  have 
reasonable  notice  in  cases  of  the  United  States,  and  the  party  or 
counsel  in  all  other  cases. 

4  Aug.,  1790,  c.  85, 8. 67,  v.  1,  p.  176;  81  Dec.,  1792,  c.  1,  8.  29,  ▼.  1,  p.  298; 
18  Feb.,  1793,  c.  8,  8.  35,  v.  1,  p.  317;  2  Mar.,  1799,  c.  22,  8.  89,  v.  1,  pp. 
695,  696;  5  April,  1832,  c.  66,  v.  4,  p.  503. 

Sec.  941.    Delivery  bond  in  admiralty  proceeding's. 

— When  a  warrant  of  arrest  or  other  process  in  rem  is  issued 
in  any  cause  of  admiralty  jurisdiction,  except  the  cases  of  seiz- 
ure for  forfeiture  under  any  law  of  the  United  States,  the  mar- 
shal shall  stay  the  execution  of  such  process,  or  discharge  the 
property  arrested  if  the  process  has  been  levied,  on  receiving 
from  the  claimant  of  the  property  a  bond  or  stipulation  in  double 
the  amount  claimed  by  the  libelant,  with  sufficient  surety,  to 
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be  approved  by  the  judge  of  the  court  where  the  cause  is  pend- 
ing, or,  in  his  absence,  by  the  collector  of  the  port,  conditioned 
to  answer  the  decree  of  the  court  in  such  cause.  Such  bond  or 
stipulation  shaU  be  returned  to  the  court,  and  judgment  thereon, 
against  both  the  principal  and  sureties,  may  be  recovered  at  the 
time  of  rendering  the  decree  in  the  original  cauise. 

4  Aug.,  1790,  c.  85,  s.  67,  v.  1,  p.  176;  31  Dec.,  1792,  c.  1,  a.  29.  v.  1,  p.  298; 
18  Feb.,  1793,  c.  8,  a.  35,  v.  1,  p.  317;  2  Mar.,  1799,  c  22,  s.  89,  v.  1,  pp. 
695,  696;  8  Mar.,  1847,  c.  55,  v.  9,  p.  181. 

Sec.  942.    Special  bail  reqnired  in  suits  for  duties 

and  penalties. — In  all  suits  or  prosecutions  for  the  recovery 
of  duties  or  pecuniary  penalties  prescribed  by  the  laws  of  the 
United  States,  commenced  in  any  State  where,  by  the  laws 
thereof,  imprisonment  for  debt  shall  not  have  been  abolished, 
the  person  against  whom  process  is  issued  sliall  be  held  to 
special  bail,  subject  to  the  roles  which  prevail  in  civil  suits  in 
which  special  bail  is  required. 

2  Mar.,  1799,  c.  22.  a.  65,  v.  1,  p.  676;  28  Feb.,  1839,  c.  35,  v.  5,  p.  321; 
14  Jan.,  1841,  c.  2,  v.  5,  p.  410.— C^onkl.,  348,  349. 

Sec.  943.  When  defendant  giving  bail  in  one  district 
is  committed  in  another. — ^When  a  defendant  who  has  pro- 
cured bail  to  respond  to  the  judgment  in  a  suit  in  any  court 
of  the  United  States  in  any  district  is  afterward  arrested  in 
any  other  district  and  is  committed  to  a  jail,  the  use  of  which 
had  been  ceded  to  the  United  States  for  the  cutody  of  prison- 
ers, the  judge  of  the  court  wherein  the  suit  in  which  the  de- 
fendant has  so  procured  bail  Is  depending,  shall,  at  the  request 
of  the  bail,  order  that  such  defendant  be  held  in  said  jail,  in 
the  custody  of  the  marshal  of  the  district  in  which  it  is.  The 
said  marshal,  upon  the  delivery  of  such  order,  duly  authenti- 
cated, shall  receive  such  person  into  his  custody,  and  there- 
upon be  chargeable  for  an  escape,  and  shall  forthwith  make  a 
certificate,  under  his  hand  and  seal,  of  such  commitment,  and 
transmit  the  same  to  the  court  from  which  the  order  issued, 
and,  if  required,  shall  make  and  deliver  to  such  bail  or  to  his 
attorney  a  duplicate  thereof.    Upon  the  return  of  said  certifi- 
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(ate,  the  court  which  made  the  said  order,  or  any  judge 

thereof,  may  direct  that  an  exoneretur  be  entered  upon  the 
bail-piece,  where  special  bail  has  been  found,  or  otherwise  dis- 
charge such  bail. 
2  Mar..  1799,  c.  32,  s.  1,  v.  1,  p.  727. 

Seo.  944.  Defendant  held  until  judgment  in  the  first 
snit. — When  a  defendant  is  committed  by  virtue  of  the  order 
provided  in  the  preceding  section,  he  shall,  unless  sooner  dis- 
charged by  law,  be  holden  in  jail  until  final  judgment  is  rend- 
ered in  the  suit  in  which  he  procured  bail  as  aforesaid,  and 
sixty  days  thereafter,  if  such  judgment  is  rendered  against 
him,  in  order  that  he  may  be  charged  in  execution,  which  may, 
ill  such  cases,  be  directed  to  and  served  by  the  marshal  in 
whose  custody  he  is. 

2  Mar.,  1799,  c.  82,  a.  3,  v.  1,  p.  727. 

Sec.  945.  Bail  and  affidavits  may  be  taken  by  com- 
missioners of  circuit  courts. — Bail  affidavits,  when  re- 
quired or  allowed  in  any  civil  cause  in  any  circuit  or  district 
court,  may  be  taken  by  a  commissioner  of  the  circuit  court  for 
the  district;  and  such  acknowledgements  of  bail  and  affidavits 
shall  have  the  same  effect  as  if  taken  before  any  judge  of  such 
courts. 

20  Feb.,  1812,  c.  25,  b.  1,  v.  2,  p.  679;  1  Mar.,  1817,  c.  30,  v.  3,  p.  350. 

Seo.  946.  Calling  of  bail,  in  Kentucky.— When  a  bail- 
bond  is  given  for  the  appearance  of  any  person  to  answer  in 
the  district  or  circuit  court  for  the  district  of  Kentucky,  the 
clerk  of  such  court  shall  call  the  party  at  the  time  he  is  bound 
to  appear.  If  the  party  fails,  the  clerk  shall  enter  such  failure 
on  his  minutes,  and  on  said  entry  judgment  may  afterward  be 
made  of  record  by  the  court;  but  if  the  party  appears,  the 
clerk  shall  take  another  bond,  with  sureties  similar  to  the  first, 
for  further  appearance  at  the  next  succeeding  term  of  court, 
and  if  the  party  fails  to  give  such  other  bond  and  surety,  he 
shall  stand  committed  by  order  of  the  clerk  until  he  complies. 

15  May,  1862,  c.  71,  b.  10,  v.  12,  p.  387. 
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Sec.  947.    When  clerks  may  take  bail  de  bene  esse,— 

Recognizances  of  special  bail  may  be  taken  de  hefie  esse  by  the 
clerks  of  the  circuit  and  district  courts,  in  the  absence  or  in 
case  of  the  disability  of  the  judges,  in  any  action  depending 
in  either  of  the  said  courts,  where  special  bail  is  demandable. 

8  May,  1792,  c.  36,  b.  10,  v.  1,  p.  278. 

Seo.  948.  Amendment  of  process.— Any  circuit  or  dis- 
trict court  may  at  any  time,  in  its  discretion,  and  upon  such 
terms  as  ii  may  deem  just,  allow  an  amendment  of  any  pro- 
cess returnable  to  or  before  it,  where  the  defect  has  not  preju- 
diced, and  the  amendment  will  not  injure  the  party  against 
whom  such  process  issues. 

1  June.  1872,  c.  255.  s.  3,  ▼.  17,  p.  197. 

Seo.  949.    Priority  of  cases  in  which  a  Stat«  is  a 

party. — When  a  State  is  a  party,  or  the  execution  of  the  rev- 
enue laws  of  a  State  is  enjoined  or  stayed,  in  any  suit  in  a 
court  of  the  United  States,  such  State  or  the  party  claiming 
under  the  revenue  laws  of  a  State,  the  execution  whereof  is 
enjoined  or  stayed,  shall  be  entitled,  on  showing  suiBcient  rea- 
son, to  have  the  cause  heard  at  any  time  after  it  is  docketed, 
in  preference  to  any  civil  cause  pending  in  such  court  between 
private  parties. 

30  June,  1870,  c.  181,  v.  16.  p.  176. 

The  court  will  not.  in  preference  to  casee  pending  between  private  parties, 
set  down  for  argument  a  case  in  which  the  execution  of  the  revenue  laws  is 
eAJoined  or  stayed,  untess  it  sufficiently  appears.that  the  State  government 
will  be  embarrassed  by  the  delay.  Hoge,  Comptroller-General^  v.  Rich-' 
tnond  it  Danville  R.  Co.,  93  IJ.  S.,  1. 

Sec.  950.  Notice  of  case  for  triaL— In  all  civil  actions 
in  the  courts  of  the  United  States  either  party  may  notice  the 
same  for  trial. 

28  Feb.,  1871,  c.  99,  s.  17,  v.  16,  p.  439: 

Seo.  951.  Suits  of  United  States  against  indiyidnals^ 
what  credits  allowed. — In  suits  brought  by  the  United 
States  against  individuals,  no  claim  for  a  credit  shall  be  ad- 
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mitted,  upon  trial,  except  such  as  appear  to  have  been  pre- 
sented to  the  accounting  officers  of  the  treasury,  for  their  ex- 
amination, and  to  have  been  by  them  disallowed,  in  whole  or  in 
part,  unless  it  is  proved  to  the  satisfaction  of  the  court  that 
the  defendant  is,  at  the  time  of  the  trial,  in  possession  of 
vouchers  not  before  in  his  power  to  procure,  and  that  he  was 
prevented  from  exhibiting  a  claim  for  such  credit  at  the  treas- 
ury by  absence  from  tfie  United  States  or  by  some  un- 
avoidable accident. 

3  Mar.,  1797,  c.  20,  «.  8,  v.  1,  p.  614. 

When  setrofb  may  be  made.— It  is  wholly  immaterial  whether  the 
set-off  be  a  legal  or  equitable  daim;  in  either  case  it  constitutes  a  good  set- 
off or  deduction  to  a  claim  made  by  the  United  States,  if  the  same  has  been 
presented  to  the  accounting  officers  of  the  treasury  for  their  examination, 
and  has  been  disallowed.  Ch^atiot  v.  United  States,  15  Pet.,  336;  United 
States  V.  Bank  of  Metropolis,  Id.,  877. 

If  a  party  has  a  legal  claim  against  money  in  his  hands  for  costs,  he  may  set 
up  this  claim  by  way  of  defense  to  a  suit  by  the  United  States  against  him 
for  the  money.  United  States  v.  Ringgold,  8  Pet.,  150;  UniUd  States  v. 
Mann,  2  Brock.,  9. 

When  the  vouchers  are  not  in  the  power  of  the  defendant  before  the  trial, 
or  from  the  peculiar  circumstances  of  the  case,  a  presentation  of  the  claim  to 
the  treasury  could  not  be  required,  the  off-set  may  be  submitted  to  the  action 
of  the  jury.    United  States  v,  Robeson,  9  Pet.,  319. 

Unliquidated  demands. — An  unliquidated  demand  cannot  be  set  off  in 
a  suit  by  the  government  any  more  than  one  between  individuals.  United 
States  r.  Williams,  5  McLean,  138;  United  States  v,  Buchanan,  8  How.,  83; 
Ware  v.  United  States,  4  Wall.,  617. 

Nor  can  assigned  demands  be  set  off.     United  States  v,  Robeson,  supra. 

Depositary— olerk-hire.— In  case  of  a  suit  brought  by  the  United 
States  against  a  depositary  of  public  money  for  a  balance  claimed  to  be  due, 
it  was  held  that  the  latter  could  not  offer  proofs  of  credits  for  clerk-hire 
without  first  showing  by  evidence  from  the  books  of  the  treasury  that  a  claim 
for  such  credits  had  been  presented  to  the  proper  officers  of  the  treasury, 
to  the  fir«t  auditor,  and  then  to  the  first  comptroller  for  his  final  decision, 
and  by  them  had  been,  in  whole,  or  in  part,  disallowed;  and  that  a  trans- 
cript of  the  proceedings  of  said  officers  would  be  a  proper  form  or'  evidence, 
but  parol  evidence  wholly  inadmissible.  United  States  v.  Gilmore,  7  Wall.. 
491.  See,  also,  same,  in  an  action  on  the  official  bond  of  a  marshal.  Hal- 
liburton V,  United  States,  13  Id.,  63;  United  States  v.  Giles,  9  Cr.,  212; 
United  States  v.  Clarke,  8  Pet.,  444. 

In  case  of  balance  of  set-off;  no  judgment  for  defendant.— In 
case  of  a  plea  of  set-off  by  the  defendant  where  the  United  States  is  plaintiff, 
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no  judgment  for  any  ascertained  excess  in  favor  of  the  defendant  can  be 
rendered  against  the  United  States,  aUhoagh  on  striking  a  balance  of  just 
claims  the  government  is  indebted  to  the  defendant.  United  States  v. 
Echford,  6  Wall.,  484;  Reeaide  v.  Walker,  11  How.,  290;  DeGroot  v. 
United  States,  5  Wall.,  432. 

Sec.  952.  In  suits  nnder  postal  laws,  what  credits  al- 
lowed.— No  claim  for  a  credit  shall  be  allowed  upon  the  trial 
of  any  suit  for  delinquency  against  a  postmaster,  contractor, 
or  other  officer,  agent,  or  employe  of  the  post-office  department, 
unless  the  same  has  been  presented  to  the  sixth  auditor  and 
by  him  disallowed,  in  whole  or  in  part,  or  unless  it  is  proved 
to  the  satisfaction  of  the  court  that  the  defendant  is,  at  the 
time  of  trial,  in  possession  of  vouchers  not  before  in  his  power 
to  procure,  and  that  he  was  prevented  from  exhibiting  to  the 
said  auditor  a  claim  for  such  credit  by  some  unavoidable  acci- 
dent. 

2  Jnly,  1836,  c.  270,  b.  15,  v.  5,  p.  82. 

Claim  for  damages  by  defendant.— Where  the  defense  of  a  depniy 
postmaster  in  a  suit  by  the  United  States  against  him  for  not  paying  over 
moneys  which  came  into  his  hands  was  a  claim  in  substance  for  damages 
for  not  supplying  the  office  wiih  mails,  etc.,  it  was  held  that  the  claim  could 
not  be  sustained  as  a  credit  unless  it  affirmatively  appeared  that  it  had  been 
presented  to  the  auditor  of  the  post-office  department  and  had  been  by  him 
disallowed  in  whole  or  in  part,  or  that  the  defendant  had  been  prevented 
from  so  presenting  it  by  some  unavoidable  accident.  fFare  v.  United 
States,  4  Wall.,  617;  United  States  v,  Giles,  9  Or.,  212. 

In  a  suit  upon  a  postmaster^s  bond,  where  treasury  transcripts  are  offered 
in  evidence,  on  the  part  of  the  government,  it  is  not  necessary  that  they 
should  contain  the  statements  of  credits  claimed  by  the  postmaster, 
and  disallowed  in  whole  or  in  part  by  the  officers  of  the  government.  The 
basis  of  such  actions  is  the  bond  and  its  breaches,  and  not  the  transcripts 
and  quarterly  returns,  which  are  made  evidence  by  statute.  United  States  v, 
Hodge,  13  How.,  478.  Balances  of  quarterly  returns,  as  audited  and  ad- 
justed by  the  officers  of  the  government,  may  be  shown  by  the  treasuiy 
transcript  as  evidence  on  the  part  of  the  government,  although  it  does  not 
show  balances  acknowledged  by  the  postmaster.  Id.;  Hoytv,  United  States, 
10  How.,  109;  United  States  v.  Bvford,  3  Pet.,  29;  United  States  v.  Jones, 
8  Id.,  375;  United  States  v.  Eckford,  1  How.,  250.  As  to  the  duty  of 
postmasters  and  their  liability  generally  on  their  official  bonds,  see,  United 
States  V.  Roberts,  9  How.,  501.  See,  also,  ante,  §  951,  and  notes,  and  §  889 
and  notes. 
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Seo.  953.  Bill  of  exceptions  .—A  bill  of  exceptions  al- 
lowed in  any  cause  shall  be  deemed  sufficiently  authenticated 
if  signed  by  the  judge  of  the  court  in  which  the  cause  was 
tried,  or  by  the  presiding  judge  thereof,  if  more  than  one  judge 
sat  on  the  trial  of  the  cause,  without  any  seal  of  court  or  judge 
being  annexed  thereto. 

X  June,  1872,  c.  255,  a.  4,  v.  17,  p.  197. 

Seo.  954.  Defects  of  form— amendments,— No  sum- 
mons, writ,  declaration,  return,  process,  judgment,  or  other 
proceedings  in  civil  causes,  in  any  court  of  the  United  States, 
shall  be  abated,  arrested,  quashed,  or  reversed  for  any  defect 
or  want  of  form ;  but  such  court  shall  proceed  and  give  judg- 
ment according  as  the  right  of  the  cause  and  matter  in  law 
shall  appear  to  it,  without  regarding  any  such  defect,  or  want 
of  form,  except  those  which,  in  cases  of  demurrer,  the  party 
demurring  specially  sets  down,  together  with  his  demurrer,  as 
the  cause  thereof;  and  such  court  shall  amend  every  such  de- 
fect and  want  of  form,  other  than  those  which  the  party  de- 
muning  so  expresses;  and  may  at  any  time  permit  either  of 
the  parties  to  amend  any  defect  in  the  process  or  pleadings, 
upon  such  conditions  as  it  shall,  in  its  discretion  and  by  its 
rules,  prescribe. 

24  Sept.,  1789,  c.  20,  s.  32,  v.  1,  p.  91. 

What  defects  of  form  must  be  demurred  to.— An  allegation  of 
variance  between  the  amendments  of  the  petition  and  the  findings  of  the 
conrt,  where  there  is  no  allegation  that  the  findings  were  not  sostained  by 
the  evidence,  or  that  the  judgment  does  not  conform  to  the  law  and  justice 
of  the  case,  as  presented  by  the  findings,  is  covered  by  this  section;  and  all 
such  defects,  imperfections  or  want  of  form  in  the  pleadings  and  proceed- 
ings not  specially  demurred  to  will  be  disregarded.  Railroad  Company  v. 
Lindsay f  4  Wall.,  650.  Amendment  of  the  demise  laid  in  the  declaration 
in  ejectment  will  be  allowed  after  judgment.  Walden  v,  Craig,  14  Pet., 
147;  Ledgerwocd  v.  Pickett,  1  McLean,  143. 

Writs— when  amendable— when  not.— Writs  of  error  niast  be 
made  returnable  to  the  first  day  of  the  term;  if  made  returnable  at  any  sub- 
sequent day  it  is  erroneous,  and  will  be  dismissed  on  motion  and  it  cannot 
be  amended.  Lisurance  Company  v,  Mordecai,  21  How.,  195;  Porter  v, 
Foley,  Id.,  393.  A  motion  to  remand,  in  such  a  case,  with  leave  to  amend 
the  writ  and  citation,  will  not  be  granted;  but  the  plaintiff  may  withdraw 
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the  transcript  and  use  it  in  connection  with  proper  legal  process  to  bring  up 
the  case.  Id.  Bat  a  clerical  error  in  a  writ  may  be  amended  by  the  citation. 
McVeigh  v.  United  States,  8  Wall.,  640. 

When  amendments  will  not  be  allowed.— The  court  will  not  allow 
amendment  of  the  writ  by  changing  the  action  from  case  to  covenant. 
Seholfield  v.  Fiizbargh,  1  Cr.,  C.  C,  108;  but  see,  The  Harmony,  1  Gall., 
123.  Nor  will  leave  be  granted  to  amend  the  writ  and  declaration  by  cor- 
recting the  corporate  name  of  the  plaintiff.  Georgetown  v.  Bebitty,  1  Cr., 
C.  C.J  234;  Furness  v.  Ellis ,  1  Brock.,  15.  A  clerical  mistake  in  a  writ  of  a 
name  may  be  amended,  and  in  a  declaration,  but  with  leave  to  plead  de 
novo.  Elliott  V,  Holmes,  1  McLean,  466;  but  a  mistake  in  the  Christian 
name  of  a  plaintiff  cannot  be  corrected,  after  judgment  by  default,  upon 
affidavits  and  evidence  aliunde,  Albers  v,  Whitney,  1  Story,  C.  C,  310. 
For  rules  regulating  amendments  in  admiralty  and  equity,  ^eepost. 

What  amendments  will  be  allowed.— Where  a  defendant  sued  as 
administrator  of  A.  B.  pleaded  that  he  was  not  administrator,  but  execu- 
tor, it  was  held  that  it  was  proper  to  allow  the  plaintiff  to  amend  the  writ 
and  declaration  by  striking  out  administrator  and  inserting  executor.  Ran- 
dolph 9U Barrett,  16  Pet.,  188. 

So  the  name  of  a  wife  may  be  stricken  out  where  the  husband  and  wife 
sue  jointly,  but  the  husband  should  sue  alone.  Moores  v.  Carter,  Hemp.,  64. 

What  may  be  amended  in  oirciiit  courts  on  appeal  Arom  dis- 
trict courts. — ^The  circuit  courts,  on  appeal  from  the  district  courts,  may 
allow  any  amendments  of  defects  of  form  which  could  have  been  made 
in  the  district  court  or  disregard  them  in  giving  judgment.  But  if  amend- 
ments in  substance  are  made  it  must  be  done  whilst  the  proceedings  are  in 
fieri,  and  before  judgment,  and  the  court  does  it  upon  such  terms  as  may 
appear  just  and  equitable.  Amendments  in  substance  must  be  made  in  the 
court  where  the  judgment  is  given,  or  to  which  the  judgment  is  removed  by 
writ  of  error.    Smith  v.  Jackson,  1  Paine,  486. 

In  ejectment— amendments.— The  amendment  of  the  demise  in 
ejectment  without  notice  to  the  parties  is  not  void.  Walden  v,  Craig,  14 
Pet.,  147;  and  the  court  may  make  an  amendment  nunc  pro  tunc  by  sup- 
plying the  omission  of  the  clerk  to  enter  the  appointment  of  a  guardian  ad 
litem.  Sprague  v,  Litherberry,  4  McLean,  442;  Blachicell  v.  Patton,  7  Cr., 
471;  Smith  r.  Vaughn,  10  Pet.,  367;  McDaniels  v.  Wailes,  4  Cr.,  C.  C,  201. 

Jurisdictional  facts  cannot  be  inserted  after  judgment.— An 

amendment  of  an  averment  necessary  to  give  jurisdiction,  such  as  the  nee* 
essary  citizenship  of  the  parties,  or  the  amount  or  value  of  property  in  con- 
troversy, which  is  not  cured  by  a  yerdict,  cannot  be  amended  after  judg- 
ment nor  on  writ  of  error  in  the  Supreme  Couit.  Smith  v.  Jackson,  supra; 
Kennedy  v.  Georgia  State  Bank,  8  How.,  586. 

When  jurisdictional  facts  may  be  inserted.— But  the  averment 
of  the  proper  citizenship  of  a  party  may  be  added  even  after  judgment  on  a 
demurrer,  if  moved  for  in  a  reasonable  time.  Fisher  r.  Rutherford,  1  Bald., 
188;  Hilliard  v.  Brevoort,  4  McLean,  24;  Spofford  v.  Bitten,  Id,,  253. 
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So,  where  jadgment  was  arrested  for  want  of  jurisdiction  in  not  averring 

the  value  of  the  property  in  controversy,  the  plaintiff  was  permitted  to 

amend  by  av6mng  the  value.  Lanning  v,  Dolphy  4  Wash.,  C.  C,  629.    So 

of  citizenship  of  parties  whenever  a  want  of  proper  averment  in  this  respect 

.  is  suggested.    Connelly  v,  Taylor^  2  Pet.,  565. 

.New  parties  by  amendment— substance.— New  parties  may  be 
added  by  way  of  amendment  after  the  reversal  of  a  final  decree,  and  the 
cause  remanded  to  the  court  below.  Russel  v.  Clark,  7  Cr.,  99;  Caldwell  v. 
Taggart,  4  Pet.,  190.  But  after  writ  of  error  returned,  the  court  below  will 
not  give  le»re  to  amend  the  declaration  in  a  matter  of  substance.  Mara- 
teller  v,  McLean,  2  Cr.,  C.  C,  8. 

Instances  when  writ  may  be  amended— when  declaration— 
when  verdicts. — ^Leave  will  not  be  granted  to  change  the  name  of  one  of 
the  plaintiffs  in  the  writ.  Comegyea  v,  Robb,  2  Cr.,  C.  C,  141.  Nor  to 
amend  by  making  new  parties  to  the  action.  Morris  v.  Barney,  1  Cr.,  245. 
It  will,  however,  be  granted,  on  a  plea  of  misnomer,  to  amend  the  writ  and 
declaration.  Nelson  v,  Parker,  8  McLean,  379;  Randolph  v.  Barrett,  supra. 

So  a  declaration  in  the  name  of  a  firm  may  be  amended  by  inserting  the 
names  of  members  of  the  firm.  Tibhs  r.  Parrot,  1  Cr.,  C.  C,  177;  and  a 
plaintiff,  before  trial,  may  amend  his  writ  and  declaration  by  striking  out 
the  name  of  one  of  the  defendants  in  order  to  avoid  a  technical  rule  that  if 
all  the  defendants  are  not  proved  to  have  made  the  contract  a  verdict  must 
be  found  for  all,  though  some  of  the  defendants  did  so  contract.  Toby  v. 
Claflin,  3  Sum.,  879. 

So  a  declaration  may  be  amended  by  leave  of  court  introductive  of  a  new 
cause  of  action,  provided  the  amendment  corresponds  in  character  with  the 
original  count  in  a  kindred  cause  admitting  the  same  pleading  and  defense, 
and  might  have  been  included  in  the  declaration  originally  filed.  Gregg  v. 
Gier,  4  McLean,  208;  Dougherty  r.  BenlUy,  1  Cr.,  219;  Walden  v.  Craig,  9 
Wh.,  576;  Day  v.  Chism,  10  Id.,  449. 

So  a  formal  variance,  such  as  sueing  the  defendant  as  *'Biddle,'*  instead 
of  *'  Briddle^''  may  be  amended  at  any  time.  SeuU  v.  Briddle,  2  Wash., 
C.  C,  200;  Craig  v.  Brown,  Pet.,  C.  C,  139.  And  a  variance  between  the 
writ  and  declaration  in  respect  to  the  return  day  is  amendable.  Wilder  v, 
McCormick,  2  Blatch.,  81.  But  leave  to  file  a  plea  of  the  statute  of  limita- 
tions out  of  time  will  be  refused,  especially  where  there  has  been  neg- 
ligence and  no  pretense  of  merits.  Reed  v,  Clark,  3  McLean,  480.  Nor 
will  amendments  of  pleas  at  the  trial  be  permitted,  unless  the  court  is  sat- 
isfied of  the  justice  of  the  defense.  Allen  v,  Magruder,  3  Cr.,  C.  C,  6; 
Childs  V.  Long,  1  Wall.,  Jr.,  C.  C,  305.      • 

Defectiye  pleadings— ▼erdiots—judgmdnts.^As  to  when  amend- 
ments of  defective  pleadings  will  be  allowed,  see  Garland  v.  Davis,  4  How., 
131;  Clark  v.  Sohier,  1  Wood.  &  M.,  368. 

The  language  of  the  provision  (§  954)  is  sufficiently  comprehensive  to 
embrace  verdicts,  though  a  verdict  eo  nomine  is  not  specified  in  the  statute. 
Roach  V,  Hulings,  16  Pet.,  319;  Matheson  v.  Grant,  2  How.,  263;  Garland 
V.  Davis,  4  Id.,  131.    Where  the  verdict  in  ^'ectment  is  upon  one  only  of 
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several  demises,  the  omission  of  the  plaintiff  to  obtain  leave  to  strike  out 
the  others  is  a  mere  matter  of  form,  and  under  the  statute  may  be  dis- 
regarded, and  it  furnishes  no  ground  for  the  reversal  of  a  judgment.  Van 
Ness  f?.  Bank  of  United  States,  13  Pet.,  17. 

So  leave  was  given  to  amend  a  verdict  in  replevin  after  the  jury  had  re- 
tired and  another  cause  tried.    Arguelles  r.  Wood,  2  Or.,  C.  C,  579. 

No  power  is  given  by  statute  to  amend  judgments,  except  as  to  defecft 
and  matters  of  form.  Albert  v,  Whitnei/^  1  Story,  310.  And  they  cannot  be 
altered  unless  by  order  of  the  court.  Barnes  v.  Lee,  1  Or.,  C.  C,  430.  But  an 
amendment  of  a  judgment  supplying  the  name  of  a  plaintiff  was  made  four 
years  after  the  rendition  of  the  judgment.  Coelle  v,  Lockhead,  Hempst., 
194.  And  judgment  by  confession,  entered  for  too  large  a  sum  by  mistake, 
was,  on  motion,  amended  at  a  subsequent  term.  See,  also.  Pierce  v.  Turner, 
1  Cr.,  C.  C,  433. 

But  a  final  judgment  cannot  be  set  aside  on  motion  after  the  expiration 
of  the  term  at  which  it  was  entered;  that  which  entered  into  and  became  a 
part  of  the  judgment  of  the  court  cannot  be  changed  after  the  term,  al- 
though a  clerical  mistake  in  the  entry  may  be  amended.  Brush  v.  Bobbins, 
3  McLean,  486;  Medford  v.  Dorsey,  2  Wash.,  0.  C,  443. 

In  spocial  proeeedings— amendment8.~A  clerical  error  in  a  scire 
facias  may  be  amended,  Taylor  v.  Wharfield,  2  Cr.,  C.  C,  248;  as  well  as 
the  return,  Mandervill  v.  McDonald,  3  Cr.,  C.  C,  631;  and  in  an  attachment, 
Birch  V.'  Butler,  1  Cr.,  C.  C,  319;  and  a  judgment  for  a  fine  neglected  to  be 
stricken  out  on  the  order  of  a  judge.  Ex  parte  Smith,  Id.,  127;  and  an 
omission  to  show,  m  an  information  in  the  nature  of  quo  warranto,  that  the 
offices  usurped  are  corporate  offices,  Ganton  v.  Ingle,  4  Id.,  438. 

In  equity— amendments.— Amendments  to  a  bill  may  be  allowed 
where  it  is  found  defective  in  proper  parties,  in  the  prayer  for  relief,  or  in 
the  omission  or  mistake  of  some  fayct  or  circumstance  connected  with  the 
substance  of  the  case,  but  not  constituting  the  substance  itself,  or  for  put- 
ting in  issue  new  matters  to  meet  allegations  in  the  answer.  Shields  v, 
Barrow,  17  How.,  130;  Goodyear  v.  Bowen,  3  Blatch.,  266. 

Where  the  statute  of  limitations  was  pleaded  to  a  bill,  it  was  held  proper 
to  allow  plaintiff  to  amend,  alleging  that  the  fraud  charged  in  the  bill  had 
come  to  the  knowledge  of  the  complainant  within  six  years.  Wharton  v, 
Lowrey,  2  DalL,  364.  So,  by  striking  out  an  unnecessary  party.  Conolly  v, 
Taylor,  2  Pet.,  556;  Dwight  v,  Humphreys,  3  McLean,  104. 

Amendment  after  demurrer.— A  court  of  equity  may,  in  its  discre- 
tion, allow  an  amendment  of  a  bill  after  deciding  against  it  on  demurrer. 
National  Bank  v.  Carpenter,  101  U.  S.,  567;  Hunt  v.  Rousmanier,  2  Mason, 
342.  And  it  may  be  made  before  argument  of  the  demurrer.  Kitteredge  v, 
Claremont  ^ank,  3  Story,  C.  C,  590. 

Answer — amendment  of. — Applications  to  amend  answers  are  vie^u^l 
more  favorably  than  applications  to  substitute  new  answers.  CastotW^. 
Wood,  1  Bald.,  289. 

But  matter  in  amendment  inconsistent  with  the  original  answer  will  re- 
quire satisfactory  explanation.    The  court  should  be  satisfied  that  the  mis- 
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takes  to 'be  corrected,  or  the  facts  to  be  added,  are  made  highly  probable,  if 
not  certain,  ai\d  are  material  to  the  merits  of  the  case  in  controversy.  Smith 
V.  Bdbcock,  3  Sum.,  583. 

Amendments  in  admiralty.— It  is  the  practice  in  admiralty  to  allow 
a  party  to  amend  his  libel,  and  make  new  allegations,  where  the  libel  is  de- 
fective, where  there  is  apparent  merit  in  the  proceedings.  The  Schooner 
Adalitte,  9  Cr.,  244;  The  Caroline  v.  United  States,  7  Id.,  496;  The  Divina 
Pastora,  4  Wh..  52;  The  Mary  Ann,  8  Id.,  380. 

Even  a  new  canse  of  action  may  be  introduced  by  amendment.  The  Ear* 
mmy,  1  Gail.,  129.  ^ 

But  where  a  libel  in  rem  and  in  personam,  in  a  petitory  or  possessory  suit 
in  admiralty,  is  not  sustained  as  to  the  relief  in  rem,  it  cannot  be  amended 
so  as  to  enable  the  party  to  recover  a  personal  judgment.  Lynock  v.  The 
Ives,  1  Newb.,  205.  See,  also,  on  appeal,  same  principle.  Houseman  v.  The 
North  Carolina,  15  Pet.,  40.  Nor  can  a  libel  be  amended  so  as  to  convert 
the  suit  into  an  action  to  recover  possession  of  the  vessel.  The  John  Jay,  3 
Blatch.,  67. 

Liberal  principles  preva^^  in  admiralty.— The  most  liberal  prin- 
ciples prevail  in  respect  to  amendments  in  courts  of  admiralty.  And  a  new 
count  ^Diay  be  added  by  amendment,  on  appeal  in  the  circuit  court,  when 
public  justice  and  the  substantial  rights  of  the  party  require  it.  New  proofs 
may  also  be  allowed.  The  Mariana  Flora,  11  Wh.,  1;  Houseman  v.  The 
Carolina,  supra;  The  Mary  Ann,  8  Wh.,  380;  The  Edward,  1  Wh.,  261. 

But  the  Supreme  Court  will  not  grant  a  motion  for  leave  ^  amend  a  libel, 
by  the  insertion  of  a  claim  of  interest,  so  as  to  make  it  apparent  in  the  rec- 
ord that  the  amount  in  controversy  is  sufficient  to  support  the  jurisdiction 
of  the  Supreme  Court.  Udall  v.  The  Ohio,  17  How.,  17.  But  it  will  allow 
amendments  in  reveoue  cases,  or  proceedings  in  rem.  The  Mariana  Flora, 
11  Wh.,  1;  Anonymous,  1  Gallis,  22. 

Amendments  on  appeal— writ  of  error,  etc.— The  appellate  court 
will  amend  an  error  apparent  on  the  fade  of  the  record,  as  where  the  verdict 
was  for  the  **  United  States,'*  instead  of,  as  in  the  writ,  the  '*  United  States 
of  America.**    Sears  v.  United  States,  1  Gall.,  257. 

And  it  will  direct  the  court  below  to  allow  the  pleadings  to  be  amended. 
The  Carolina  v.  United  States,  7  Cr.,  496;  The  Adaline,  9  Id.,  244. 

But  the  usual  course  in  the  Supreme  Court  is  to  reverse  the  judgment, 
and  remand  the  cause  for  further  proceedings.  Grarland  v,  Davis,  4  How., 
131;  Lloyd  v.  Seott,  4  Pet.,  205;  United' States  v,  Hawkins,  10  Id.,  125. 
And  see,  ajs  to  amendments  after  judgment  on  writ  of  error,  Gaylor  v. 
Wilder,  10  How.,  477. 

The  respondent  may  remit  the  excess  of  judgment  pending  a  writ  of  error 
in  the  Supreme  Court.  Bank  of  Kentucky  v.  Ashley,  2  Pet.,  327.  As  to 
amendments  of  writs  of  error,  see  post,  §  1005. 

Amendments  of  judgments— names.— Where  the  name  of  the 
defendant  is  not  given  in  the  judgment,  but  he  is  only  referred  to  as  "  the 
defendant,**  but  his  name  is  correctiy  given  in  previous  proceedings  on  the 
record,  it  is  sufficient.    Conrad  v.  Griffey,  11  How.»  480. 
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So  where  a  judgement  was  recovered  in  Ohio  asrainst  a  corporation  by  an 
erroneous  name,  and  a  suit  upon  the  judgment  was  brought  in  Indiana 
against  the  company  in  its  correct  corporate  name,  accompanied  by  an  aver- 
ment that  it  was  the  same  company  against  which  judgment  had  been  ren- 
dered in  Ohio,  it  was  held  that  the  mistake  was  no  ground  of  error,  but  that 
it  should  have  been  taken  advantage  of  by  a  plea  in  abatement  in  the  suit 
in  which  the  first  judgment  was  rendered.  Lafayette  Ins.  Co,  v.  French,  18 
How.,  404. 

A  judgment  in  favor  of  the  UnitedpStates  for  duties  entered,  *'  payable  in 
gold  coin,''  was  allowed  to  be  amended  so  as  to  read,  **  payable  in  gold  and 
silver  coin.''  Cheang  Kee  r.  United  States ,  3  Wall.,  320.  As  to  clerical  mis- 
takes see,  posty  Equity  Rule  85,  and  notes. 

Where  a  judgment  is  entered  up,  and  a  blank  left  for  the  amount  of 
costs,  it  is  proper  for  the  court,  at  a  subsequent  term,  to  have  the  costs 
taxed,  and  the  blank  filled  up,  nunc  pro  tune.   Sizer  v.  Many,  16  How.,  98. 

Amendments  on  error. — When  the  judg^ient  below  was  properly 
entered  the  Supreme  Court  will  not  remand  the  case  for  a  new  trial  for  a 
verbal  mistake  of  the  clerk  in  using  a  superfluous  word  in  entering  a  verdict. 
Where  tbs  verdict  was  amendable  in  the  court  below  the  Supreme  Court 
will  regard  the  amendment  as  made.  Shaw  v.  Railroad  Co,,  101  U.  S.,  557. 
Amendment  of  pleadings  in  the  Supreme  Court  are  not  allowed.  Pacific 
Railroad  v.  Ketehum,  95  U.  S.,  1.  When  Supreme  Court  will  direct  that 
complainants  be  allowed  to  amend  their  bill.  Thompson  v.  Maxwell,  95 
U.  S.,  o91.         ^ 

Death  of  defendant,  pending  error.— If  the  defendant  in  error  dies 
pending  a  writ  of  error  which  is  dismissed  and  the  other  side  wishes  to  take 
a  new  writ,  application  should  be  made  to  the  court  below  for  the  purpose  of 
reviving  the  suit  in  the  name  of  the  representatives  of  the  deceased.  A 
motion  in  the  Supreme  Court  to  revive  the  writ  by  suggesting  the  death  and 
substituting  the  representatives  is  not  proper  practice. 

If  the  court  below  should  refuse  the  application,  then  the  writ,  from 
necessity,  may  issue  in  the  name  of  the  representatives,  serving  on  them  the 
citation  to  appear  at  the  next  term  of  the  Supreme  Court.  McClane  v.  Boon, 
6  Wall.,  244;  Kellogg  v,  Forsyth,  24  How.,  186;  Davenport  v.  Fletcher,  16 
Id.,  142.  If  a  party  dies  during  a  term  of  a  circuit  court,  judgment  may 
be  enterered  as  of  a  day  antecedent  to  the  death.  Griswold  v.  Hill,  1  Paine, 
483. 

Sec.  955.  Death  of  parties. — When  either  of  the  parties, 
whether  plaintiff,  or  petitioner,  or  defendant,  in  any  suit  in  any 
court  of  the  United  States,  dies  before  final  judgment*,  the  ex- 
ecutor or  administrator  of  such  deceased  p^irty  may,  in  case 
the  cause  of  action  survives  by  law,  prosecute  or  defend  any 
such  suit  to  final  judgment.  The  defendant  shall  answer  ac- 
cordingly; and  the  court  shall  hear  and  determine  the  cause 
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and  render  judgment  for  or  against  the  executor  or  adminis- 
trator, as  the  case  may  require.  And  if  such  executor  or  ad- 
ministrator, having  been  duly  served  with  2l  scire  fdcias  from 
the  office  of  the  clerk  of  the  court  where  the  suit  is  depend- 
ing, twenty  days  beforehand,  neglects  or  refuses  to  become 
party  to  the  suit,  the  court  may  render  judgment  against  the 
estate  of  the  deceased  party  in  the  same  manner  as  if  the  ex- 
ecutor or  administrator  had  voluntarily  made  himself  a  party. 
The  executor  or  administrator  who  becomes  a  party  as  afore- 
said, shall,  upon  motion  to  the  court,  be  entitled  to  a  continu- 
ance of  the  suit  until  the  next  term  of  said  court. 
24  Sept.,  1789,  c.  20,  s.  81,  v.  1,  p.  90. 

Death  of  Complainant.  When  the  death  of  complainant  was  sug- 
gested  at  the  December  term  of  the  Supreme  Court,  1851,  and  his  legal  rep- 
resentatives did  not  appear  by  the  tenth  day  of  the  term,  1854,  the  bill  was 
abated.    See,  General  Rule  15,  post. 

The  only  persons  who  can  appear  in  the  stead  of  the  complainant,  are  those 
who,  upon  his  death  succeed  to  the  interest  he  then  had,  and  upon  whom 
the  esi^te  then  devolves.  Barribeau  v.  Brant,  17  How  43;  Phillips  v, 
Preston,  11  Id.,  294;  Wilson  v.  Goodman,  8  Cr.,  198;  Mocker  v,  Thomas,  7 
Wh.,  580;  MeCaul  v.  Secamp,  2  Id.,  111. 

Where  one  partner  dies,  the  suit  may  continue  in  the  name  of  the  surviv- 
ing partners  without  reference  to  the  real  parties  in  interest.  Suydam  v, 
Ewing,  2Blatch.,  859.    See,  also,  post,  General  Rule  15,  and  notes. 

Death  of  defendant.— Where  a  libel  was  filed  in  the  district  court 
against  a  vessel,  and  D.  appeared  and  filed  a  claim  to  the  vessel  as  owner, 
and  on  giving  bond  with  sureties  the  vessel  was  released,  and  before  trial  D. 
died,  of  which  no  notice  was  taken,  and  the  district  court  was  not  advised 
of  it,  although  his  proctors  knew  it,  and  a  decree  was  entered  against  the 
vessel  and  a  summary  judgment  against  D.  and  the  sureties,  and  the  cause 
was  appealed  by  the  latter  to  the  circuit  court  where  the  death  of  D.  was 
urged  as  a  ground  for  the  reversal  of  the  decree,  it  was  held  that  the  suit 
did  not  abate  by  the  death  of  D.  The  James  A,  Wright,  10  Blatch.,  160; 
Penhallow  v.  Doane,  8  DalL,  54.  When  judgment  will  be  entered  against 
a  survivor.    McNatt  o.  Bland^  2  How.,  28. 

Seo.  956.  When  one  of  several  plaintiffs  or  defend- 
ants dies. — If  there  are  two  or  more  plaintiffs  or  defendants, 
in  a  suit  where  the  cause  of  action  survives  to  the  surviving 
plaintiff  or  against  the  surviving  defendant,  and  one  or  more 
of  them  dies,  the  writ  or  action  shall  not  be  thereby  abated ; 
but,  such  death  being  suggested  upon  the  record,  the  action 
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shall  proceed  at  the  suit  of  the  surviving  plaintiff  against  the 
surviving  defendant. 

24  Sept.,  1789,  c.  20,  s.  31,  v.  1,  p.  90. 

Sec.  957.  Delinquents  for  public  money— Judgment 
at  return  term,  unless,  etc.— When  suit  is  brought  by  the 
United  States  against  any  revenue  officer  or  other  person  ac- 
countable  for  public  money,  who  neglects  or  refuses  to  pay 
into  the  treasury  the  sum  or  balance  i^eported  to  be  due  to  the 
United  States  upon  the  adjustment  of  his  account,  it  shall  be 
the  duty  of  the  court  to  grant  judgment  at  the  return  term, 
upon  motion,  unless  the  defendant,  in  open  court  (the  United 
States  attorney  being  present),  makes  and  subscribes  an  oath 
that  he  is  equitably  entitled  to  credits  which  had  been,  previous 
to  the  commencement  of  the  suit,  submitted  to  the  accounting 
officers  of  the  treasury,  and  rejected ;  specifying  in  the  affidavit 
each  particular  claim  so  rejected,  and  that  he  cannot  then  safely 
come  to  trial.  If  the  court,  when  such  oath  is  made,  subscribed, 
and  filed,  is  thereupon  satisfied,  a  continuance  until  the  next 
succeeding  term  may  be  granted.  Such  continuance  may  also 
be  granted  when  the  suit  is  brought  upon  a  bond  or  other  sealed 
instrument,  and  the  defendant  pleads  7i/>n  estjdctum^  or  makes 
a  motion  to  the  court,  verifying  such  plea  or  motion  by  his 
oath,  and  the  court  thereupon  requires  the  production  of  the 
original  bond,  contract  or  other  paper  certified  in  the  affi- 
davit And  no  continuance  shall  be  granted  except  as  herein 
provided. 

3  Mar.,  1797,  c.  20,  s.  3,  v.  1,  p.  514. 

Sec.  958.  Suits  under  postal  laws— judgment  at  re- 
turn term,  unless,  etc. — In  suits  arising  under  the  postal 
laws  the  court  shall  proceed  to  trial,  and  render  judgment  at 
the  return  term;  but  whenever  service  of  process  is  not  made 
at  least  twenty  days  before  the  return  day  of  such  term,  the 
defendant  is  entitled  to  one  continuance,  if,  on  his  statement, 
the  court  deems  it  expedient;  and  if  he  makes  affidavit  that  he 
has  a  claim  against  the  post-office  department,  which  has  been 
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submitted  to  and  disallowed  by  the  sixth  auditor,  specifying 
such  claim  in  his  afiidavit,  and  that  he  could  not  be  prepared 
for  trial  at  such  terra  for  want  of  evidence,  the  court,  if  satis- 
fied thereof,  may  grant  a  cdntinuance  until  the  next  term. 
3  Mar.,  1825,  c.  64,  s.  38,  v.  4,  p.  131;  2  July,  1836,  c.  270,  s.  15,  v.  5,  p.  82. 

Sec.  959.    Suits  on  debentures— jadgment  at  return 

term  unless  etc. — In  aU  suits  for  the  recovery  of  money 
upon  debentures  issued  by  the  collectors  of  customs,  under  any 
act  for  the  collection  of  duties,  it  shall  be  the  duty  of  the  court 
to  grant  j  udgnjent  at  the  return  term,  unless  the  defendant,  in 
open  court,  exhibits  some  plea,  on  oath,  by  which  the  court  is 
satisfied  that  a  continuance  is  necessary  to  the  attainment  of 
justice;  in  which  case,  and  not  otherwise,  a  continuance  until 
the  next  term  may  be  granted. 
2  Mar.,  1799,  c.  22,  s.  80,  v.  1,  pp.  688,  689. 

Sec.  960.  Suits  on  bonds  for  recovery  of  duties— judg- 
ment at  return  term,  unless,  etc.— When  suit  is  brought 

on  any  bond  for  the  recovery  of  duties  due  the  United  States, 
it  shall  be  the  duty  of  the  court  to  grant  judgment  at  the  re- 
turn term,  upon  motion,  unless  the  defendant,  in  open  court, 
(United  States  attorney  being  present,)  makes  oath  that  an  er- 
ror'as  been  committed  in  the  liquidation  of  the  duties  de- 
ntanded  upon  such  bond,  specifying  the  errors  alleged  to  have 
been  committed,  and  that  the  same  have  been  notified  in  writ- 
ing to  the  collector  of  the  district  before  the  said  return  term ; 
whereupon  a  continuance  may  be  granted  until  the  next  term, 
and  no  longer,  if  the  court  is  satisfied  that  such  continuance  is 
necessary  for  the  attainment  of  justice. 

2  Mar.,  1799,  c.  22,  s.  65,  v.  1,  p.  67«. 

When  there  are  errors  in  calcalating  tlie  duties,  and  they  are  alleged  on 
affidavits,  the  delay  of  one  term  is  allowed;  and  when  there  is  a  real 
defense  an  opportunity  to  obtain  evidence  must  be  given,and  a  continuance 
will  be  granted.    Ex  parte  United  States,  8  Pet.,  700. 

Seo.  961.    Judgment  for  the  sum  due  in  equity  on 

bonds  etc, — In  all  suits  brought  to  recover  the  forfeiture  an- 
nexed to  any  articles  of  agreement,  convenant,  bond,  or  other 
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specialty,  where  the  forfeiture,  breach,  or  non-performaBce  ap- 
pears  by  the  default  or  confession  of  the  delendant,  or  upon 
demurrer,  the  court  shall  render  judgment  for  the  plaintiff  to 
recover  so  much  as  is  due  according  to  equity.  And  when 
the  sum  for  which  judgment  should  be  rendered  is  uncertain, 
it  shall,  if  either  of  the  parties  request  it,  be  assessed  by  a 
jury. 

24  Sept.,  1789,  c.  20,  s!  26,  v.  1,  p.  87. 

Where  the  sureties  on  an  official  bond  in  the  penal' sum  of  $30,000  were 
sued  by  the  United  States,  and  on  defense  being  made  the  jury  assessed  the 
damages  for  the  breach  at  $40,000,  and  the  judgment  was  entered  **quod 
recuperet,''  the  damages,  not  the  debt,  this  was  held  erroneous,  as  judgment 
could  not  be  rendered  against  the  sureties  in  excess  of  the  penalties.  The 
statute,  if  it  sanctions  such  a  judgment  at  all,  expressly  confines  it  to  cases 
of  default,  confession  or  demurrer.    Farrer  v.  United  States,  5  Pet.,  373. 

Seo.  962.  Judgment  for  duties,  etc.,  to  state  that  it 
is  to  be  collected  in  coin. — In  all  suits  by  the  United  States 
for  the  recovery  of  duties  upon  imports,  or  of  penalties  for  the 
non-payment  thereof,  the  judgment  shall  recite  that  it  is  ren- 
dered for  duties,  and  such  judgment,  with  interest  thereon,  and 
costs,  shall  be  payable  in  the  coin  by  law  receivable  for  duties; 
and  the  execution  issued  thereon  shall  set  forth  that  the  re- 
covery is  for  duties,  and  shall  require  the  marshal  to  s^sfy 
the  same  in  the  coin  by  law  receivable  for  duties;  and  in  ca^ 
of  levy  upon  and  sale  of  the  property  of  the  judgment  debtor, 
the  marshal  shall  refuse  payment  from  any  puachaser  at  such 

sale  in  any  other  money  than  that  specified  in  the  execution. 
[See  I  8014.] 

3  Mar.',  1865,  c.  80,  s.  12,  v.  13,  p.  494. 

Seo.  963.  Interest  on  bonds  for  duties  •—Upon  all  bonds, 
on  which  suits  are  brought  for  the  recovery  of  duties,  interest 
shall  be  allowed,  at  the  rate  of  six  per  centum  a  year,  from  the 
time  when  said  bonds  became  due. 

2  Mar.,  1799,  c.  22,  s.  65,  v.  1.  p.  676. 

Sec.  964.  Interest  on  balances  due  post-office  depart- 
ment.— In  all  suits  for  balances  due  to  the  post-office  depart- 
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ment,  interest  thereon  shall  be  recovered,  from  the  time  of  the 
,  default,  at  the  rate  of  six  per  centum  a  year. 
2  July,  1836,  c.  270,  8. 15,  v.  5,  p.  82. 

Sbc.  965.  Interest  on  debentures. — In  suits  upon  de- 
bentures, issued  by  the  collectors  of  the  customs  under  atiy 
act  for  the  collection  of  duties,  interest  shall  be  allowed,  at  the 
rate  of  six  per  centum  per  annum,  from  the,  time  when  such 
debenture  became  due  and  payable. 

2  Mar.,  1799,  c.  22,  s.  80,  v.  1,  pp.  687,  689. 

Seo.  966.  Interest  on  judgments. — ^Interest  shall  be 
allowed  on  all  judgments  in  civil  causes,  recovered  in  a  circuit 
or  district  court,  and  may  be  levied  by  the  marshal  under  pro- 
cess of  execution  issued  thereon,  in  all  cases  where,  by  the  law 
of  the  State  in  which  such  court  is  held,  interest  may  be  levied 
under  process  of  execution  on  judgments  recovered  in  the  courts 
of  such  State;  and  it  shall  be  calculated  from  the  date  of  the 
judgment,  at  such  rate  as  is  allowed  by  law  on  judgments  re- 
covered in  the  coiirts  of  such  State. 

23  Aug.,  1842,  c.  118,  s.  8,  v.  5,  p.  518. 

Interest  calculated,  rate  of.— When  the  judgment  of  the  inferior 
court  is. affirmed  on  a  writ  of  error,  interest  should  be  calculated  from  the  date 
of  the  judgment  in  the  inferior  court  to  the  day  of  affirmance  in  the  Supreme 
Ck>urt.  Perkins  v.  Foumiquetf  14  How.,  828.  See,  also,  past,  G^eral 
Rule  28,  and  notes. 

Interest  on  a  judgment  cannot  exceed  the  rate  allowed  by  law  in  the 
courts  of  the  State,  although  the  contract  may  bear  a  greater  rate  of  inter- 
est. Byrd  v,  Gctsquei,  Hemps.,  261;  Etxins  v.  White,  Id.,  296;  Brewster  p. 
Wakefield,  22  How.,  118;  Sneedv.  Wister,  8  Wh.,  690. 

Interest  on  judgments,  on  appeal  in  admiralty  cases,  is  regulated  by  the 
discretion  of  the  court.  Hemminway  v.  Fisher ^  20  How.,  255.  And  when 
the  decree  of  the  court  awarded  restitution  of  a  cargo  which  had  been  sold 
and  the  money  remained  in  possession  of  the  court,  it  was  held  that  it  carried 
no  interest.  Himley  v.  Rose,  5  Cr.,  813.  In  general  the  government  pays  no 
interest.    5  Op.  Att'y  Gen.,  105. 

Depositors  in  a  national  bank.— The  claims  of  depositors  in  a 
national  bank  at  the  time  of  its  suspension  are,  for  the*  amount  of  their 
deposits,  when  proved  to  the  satisfaction  of  the  comptroller  of  the  currency, 
placed  on  the  same  footing  as  if  they  were  judgments;  and  they  are  entitled 
to  interest  from  the  date  of  their  demands.  National  Bank  of  the  Common^ 
wealth  V.  Mechanics'  National  Bank,  94  U.  S.,  487.  And  compound  interest 
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under  special  drcumstances  may  be  recovered.  Aurora  City  r.  WesU  7 
Wall.,  82;  Town  of  Genoa  v.  Woodruff,  93  D.  S.,  502. 

Sec.  967.    When  judgments  of  United  States  courts 

cease  to  be  liens. — Judgments  and  decrees  rendered  in  a  cir- 
cuit or  district  court,  within  any  State,  shall  cease  to  be  liens 
on  real  estate  or  chattels  real,  in  the  same  manner  and  at  like 
periods  as  judgments  and  decrees  of  the  courts  of  such  State 
cease,  bj  law,  to  be  liens  thereon. 

4  July,  1840,  c.  48,  s.  4,  v.  5,  p.  893. 

The  proyision  confined  to  the  period  of  the  lien.— The  provision 
(§  967)  does  not  adopt  all  the  provisions  of  the  State  laws  which  may  pre- 
scribe conditions  requisite  to  make  a  State  judgment  a  lien,  such  as  an  act 
of  the  legislature  requiring  a  judgment  to  be  recorded  in  the  county  where 
the  land  lies,  but  merely  refers  to  the  State  law  to  determine  when  the  lien 
shall  terminate.  Cropsey  v.  Crandall,  2  Blatch.,  841;  Massingall  v.  Downs, 
7  How.,  760. 

Where  a  party  filed  his  libel  in  the  district  court  for  Ohio,  claiming  dam- 
ages by  a  collision  on  two  vessels  on  the  lake,  and  obtained  a  decree  in  per- 
sonam for  money  as  compensation,  it  was  held  that  the  decree  was  a  lien  on 
the  land  of  the  respondent.     Ward  v.  Chamberlain,  2  Black,  480. 

Where  a  judgment  of  the  State  courts  creates  a  lien,  a  judgment  of  the 
United  States  courts  creates  the  same  lien  throughout  the  district  to  which 
the  jurisdiction  of  the  federal  courts  extend,  and  State  statutes  restricting 
and  modifying  the  liens  of  judgments,  cannot  affect  the  liens  of  judgments 
in  the  federal  courts.  Maasingall  v*  Dawns,  7  How.,  760;  Lombard  v. 
Bayard,  1  Wall.,  Jr.,  C.  C,  196. 

Sec.  968.  When  plaintiff  or  petitioner  recovers  in  a 
circuit  court  less  than  certain  amounts,  he  recovers  no 

costs. — When,  in  a  circuit  court,  a  plaintiff  in  an  action  at 
law  originally  brought  there,  or  a  petitioner  in  equity,  other 
than  the  United  States,  recovers  less  than  the  sum  or  value  of 
five  hundred  dollars,  exclusive  of  costs,  in  a  case  which  can- 
not be  brought  there  unless  the  amount  in  dispute,  exclusive 
of  costs,  exceeds  said  sum  or  value;  or  a  libelant,  upon  his 
own  appeal,  recovers  less  than  the  sum  or  value  of  three  hun- 
dred dollars,  exclusive  of  costs,  he  shall  not  be  allowed,  but, 
at  the  discretion  of  the  court,  may  be  adjudged  to  pay,  costs. 

24  Sept.,  1789,  c,  20,  s.  20,  v.  1,  p.  83;  3  Mar.,  1803,  c.  40,  s.  2,  v.  2,  p.  ^ 
244. 
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Costs  against  the  United  States.  No  jod^^ent  can  be  rendered 
directly  for  costs,  or  expenses,  or  damaKes,  against  tiie  United  States  in  the 
abs^ce  of  an  act  of  congress  authorizing  it.  The  Antelope^  12  Wh.,  546 
(1805);  UnUed  States  v.  Hooe,  3  Cr.,  73  (1817);  United  States  v.  Barker,  2 
Wh.,  395.    See  g  4640  of  the  revised  statutes. 

Yet,  when  an  action  is  brought  by  the  United  States  to  recover  money  ip 
the  hands  of  a  party  who  has  a  legal  claim  against  the  same,  he  may  set  up 
such  claim.  United  States  v.  Ringgold,  8  Pet.,  150.  See  post,  General  Rule 
24,  as  to  costs  against  the  United  States. 

Costs  in  the  oironit  ooort.— If  the  judgment,  in  an  action  at  law  in 
the  circuit  court,  is  less  than  five  hundred  dollars,  the  plantiff  is  not  entitled 
to  costs. ,  Leeds  v,  Cameron,  3  Story,  489. 

Where  a  suit  was  brought  in  Atate  court  to  recover  back  an  excess  of 
duties  paid  to  a  collector,  and  removed  to  a  circuit  court,  where  he  recovered 
under  five  hundred  dollars,  and  over  fifty  dollars,  and  the  case  was  one  in 
which  the  plaintiff  could  have  recovered  costs  in  the  State  court  if  the  suit 
had  not  been  removed,  it  was  held  that  he  was  entitled  to  recover  costs  in 
the  circuit  court,  although  if  the  suit  had  been  originally  brought  in  the  cir- 
cuit court  he  could  not  have  recovered  costs.  Field  v.  Schell,  4  Blatch.,  435; 
Kneas  v.  The  Schuylkill  Bank,  4  Wash.,  G.  C,  106;  Ellis  v,  Jarvis,  3 
Mason,  457. 

Costs  can  only  be  awarded  as  authorized  by  acts  of  congress.  Coggill  v. 
Latcrence,  2  Blatch.,  304;  Dedekam  v,  Vose,  3  Id.,  153,  in  admiralty. 

Discretion  as  to  costs.— But  the  court  will  not  charge  the  plaintiff 
with  costs  of  the  defendant  unless  special  reasons  exist  for  it,  such  as  frivo- 
lousness  of  the  demand,  or  vexatious  purpose  in  bringing  the  suit.  Green 
V.  Baieman,  2  Woodb.  &  M.,  359.    See  post,  General  Rule  24,  as  to  costs. 

In  admiralty.— In  admiralty  the  essential  merits  and  equities  of  the 
parties  will  be  regarded,  rather  tlian  the  result  of  the  litigation,  in  adjudg- 
ing cost».  The  Martha,  Blatch.  &  H.,  151;  The  Victory,  Id.,  443;  McDer* 
mott  V,  The  S,  G,  Owens;  1  Wall.,  Jr.,  C.  C,  370. 

^nd  where  a  suit  in  admiralty  was  unreasonably  prosecuted,  the  court 
imposed  costs  on  the  libelant,  though  successful.  Grannon  v.  Hartshorn, 
Blatch.  &  H.,  454. 

Sec.  969.    Costs  in  internal  revenue  suits  upon  in- 

formation. — When  a  suit  for  the  recovery  of  any  penalty  or 
forfeiture  accruing  under  any  law  providing  internal  revenue 
is  brought  upon  information  received  from  any  person  other 
than  a  collector,  deputy  collector,  or  inspector  of  internal  rev- 
enue, the  [Jnil^  States  shall  not  be  subject  td  any  costs  of 
suit. 

13  July,  1866,  c.  184,  s.  9,  v.  14,  p.  111. 
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Sec.  970.  Claimant  not  entitled  to  costs  when  reas- 
onable cause  of  seizure. — ^When,  in  any  prosecution  com- 
menced on  account  of  the  seizure  of  any  vessel,  goods,  wares, 
or  merchandise,  made  by  any  collector  or  other  officer,  under 
any  act  of  congress  authorizing  such  seizure,  judgment  is 
rendered  for  the  claimant,  but  it  appears  (o  the  court  that 
there  was  reasonable  cause  of  seizure,  the  court  shall  cause  a 
proper  certificate  thereof  to  be  entered,  and  the  claimant  shall 
not,  in  such  case,  be  entitled  to  costs,  nor  shall  the  person  who 
made  the  seizure,  nor  the  prosecutor,  be  liable  to  suit  or  judg- 
ment on  account  of  such  suit  or  prosecution:  Provided^  That 
the  vessel,  goods,  wares,  or  merchandise  be,  after  judgment, 
forthwith  returned  to  such  claimant  or  his  agent. 

2  Mar.,  1799,  c.  22,  s.  89,  v.  1,  pp.  695,  696;  24  Feb.,  1807,  c.  19,  8. 1,  ▼. 
2,  p.  422. 

Where  probable  cause  has  been  certified,  under  the  provisions  of  this  sec- 
tipn,  and  the  court  has  omitted  to  make  an  order  for  the  return  of  the 
property,' the  claimant  of  the  goods,  in  whose  favor  judgment  is  rendered, 
should  move  the  court  for  the  necessary  order  to  cause  the  property  to  be  re- 
turned to  him.    Aterill  v.  Smith;  17  Wall.,  93. 

A  doubt  as  to  the  construction  of  the  law  may  be  good  ground  for  seizure, 
and  authorize  a  certificate  of  probable  cause.  United  States  v.  Riddle,  5 
Cr.,  811;  Locke  V,  United  States,  7  Cr.,  338;  OHs  v.  Walkins,  9  Id.,  839; 
GUson  V.  Hoyt,  8  Wh.,  314;  The  Appollon,  9  Id.,  862. 

Probable  cause  is,  when  the  facts  are  given, .  a  question  of  law.  United 
States  V.  Gay,  2  Gallis,  859. 

Seo.  971.  Double  costs,  when,  plaintiff  is  nonsuited 
in  action  against  officer  making  seizure,  etc.— If,  in  any 

suit  against  an  officer  or  other  person  executing  or  aiding  or 
assisting  in  the  seizure  of  goods,  under  any  act  providing  for 
or  regulating  the  collection  of  duties  on  imports  or  tonnage, 
the  plaintiff  is  nonsuited,  or  judgment  passed  against  him,  the 
defendant  shall  recover  double  costs. 

2  Mar.,  1799,  c.  12,  s.  71,  v.  1,  p.  678. 

Sso.  972^    Copyright  suits,  full  costs  allowed.— In  all 

recoveries  under  copyright  laws,  either  for  damages,  forfeitures, 
or  penalties,  full  costs  shall  be  allowed  thereon. 

8  July,  1870,  c.  230,  s.  108,  v.  16,  p.  215. 
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Sec.  973.  Costs  not  recovered  in  certain  suits  for  in- 
fringement of  patent,  unless  disclaimer  entered,  etc.— 

When  judgment  or  decree  is  rendered  for  the  plaintiff  or  com- 
plainant, in  any  suit  at  law  or  in  equity,  for  the  infringement 
of  a  part  of  a  patent,  in  which  it  appears  that  the  patentee, 
in  his  specification,  claimed  to  be  the  original  and  first  in- 
ventor or  discoverer  of  any  material  or  substantial  part  of  the 
thing  patented,  of  which  he  was  not  the  original  and  first  in- 
ventor, no  costs  shall  be  recovered,  unless  the  proper  dis- 
claimer, as  provided  by  the  patent  laws,  has  been  entered  at 
the  patent-office  before  the  suit  was  brought. 

8  July.  1870,  c.  230,  8.  60,  v.  16,  p.  207. 

Sec.  974.    When  costs  of  prosecution  to  be  paid  by 

defendant. — When  judgment  is  rendered  against  the  defend- 
ant in  a  prosecution  for  any  fine  or  forfeiture  incurred  under  a' 
statute  of  the  United  States,  he  shall  be  subject  to  the  pay- 
ment of  costs:  and  on  every  conviction  for  any  other  offense 
not  capital,  the  court  may,  in  its  discretion,  award  that  the 
defendant  shall  pay  the  costs  of  the  prosecution. 

8  May,  1792,  c.  36,  s.  5,  v.  1,  p.  277. 

Sec.  975.    When  costs  are  recovered  by  defendant  in 

a  prosecution. — If  any  informer  or  plaintiff'  on  a  penal  stat- 
ute, to  whom  the  penalty  or  any  part  thereof,  if  recovered,  is 
directed  to  accrue,  disoontinues  his  suit  or  prosecution,  or  is 
nonsuited  therein,  or  if  upon  trial  judgment  is  rendered  in  fa- 
vor of  the  defendant,  the  court  shall  award  to  the  defendant 
his  costs,  unless  such  informer  or  'plaintiff  is  an  officer  of  the 
United  States  specially  authorized  to  commence  such  prosecu- 
tion, and  the  court,  at  the  trial  in  open  court,  certifies  upon 
the  record  that  there  was  reasonable  cause  for  commencing  the 
same;  in  which  case  no  costs  shall  be  adjudged  to  the  defendant. 
8  May,  1792,  c.  36,  s.  5,  v.  1,  p.  277. 

Seo.  976.  Pees  of  clerk,  marshal,  etc.— when  payable 
by  informer— when  by  United  States  .—If  any  informer  on 
a  penal  statute,  to  whom  the  penalty  or  any  part  thereof,  if 
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recovered,  is  directed  to  accrue,  discontinues  his  suit  or  prose- 
cution, or  is  nonsuited  therein,  or  if  upon  trial  judgment  is 
rendered  in  favor  of  the  defendant,  such  informer  shall  alone 
be  liable  to  the  clerk,  marshal,  and  attorney  for  the  fees  of 
such  prosecution,  unless  he  is  an  officer  of  the  United  States 
whose  duty  it  is  to  commence  such  prosecution,  and  the  court 
certifies  that  there  was  reasonable  cause  for  commencing  the 
same;  in  which  case  the  United  States  shall  be  responsible 
for  such  fees. 
28  Feb.,  1799,  c.  19,  8.  8,  v.  1,  p.  626. 

Sec.  977.  Costs,  wben  several  actions  are  brought 
against  parties  who  might  be  joined  in  one.— If  several 
actions  or  processes  are  instituted,  in  a  court  of  the  United 
States  or  one  of  the  Territories,  against  persons  who  might 
legally  be  joined  in  one  action  or  process  touching  the  matter 
in  dispute,  the  party  pursuing  the  same  shall  not  recover,  on 
all  of  the  judgments  therein  which  may  be  rendered  in  his  fa- 
vor, the  costs  of  more  than  one  action  or  process,  unless  spe- 
cial cause  for  said  several  actions  or  processes  is  satisfactorily 
shown  on  motion  in  open  court. 

22  July,  1813,  c.  14,  s.  I,  v.  8,  p.  19. 

Sec.  978.  Allowance  of  costs  in  libels  against  vessels 
and  cargo. — When  proceedings  are  had  before  a  court  of  the 
United  States  or  of  the  Territories,  on  several  libels  against 
any  vessel  and  cargo,  which  might  legally  be  joined  in  one  li- 
bel, there  shall  not  be  allowed  thereon  more  costs  than  on  one 
libel,  unless  special  cause  for  libeling  the  vessel  and  cargo  sep- 
arately is  satisfactorily  shown  on  motion  in  open  court.  And 
in  proceedings  on  several  libels  or  informations  against  any 
cargo,  or  parts  of  cargo,  or  merchandise  seized  as  forfeited  for 
the  same  cause,  there  shall  not  be  allowed  more  costs  than 
would  be  lawful  on  one  libel  or  information,  whatever  may  be 
the  number  of  owners  or  consignees  therein  concerned.  But 
allowance  may  be  made  on  one  libel  or  information  for  the 
costs  incidental  to  several  claims. 

22  July,  1813,  c.  14,  a.  2,  v.  3,  p.  20. 
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Sec.  979.  Claimants  costs  to  be  paid  before  posses- 
sion, when,  etc. — When  judgment  is  rendered  in  favor  of  the 
claimant  of  any  vessel  or  other  property  seized  on  behalf  of  the 
United  States,  and  libeled  or  informed  against  as  forfeited  un- 
der any  law  thereof,  he  shall  be  entitled  to  possession  of  the 
same  when  his  own  costs  are  paid. 

22  July,  1813,  c.  14,  s,  2,  v.  8,  p.  21. 

Sec.  980.  When  district  attorney  is  entitled  to  but 
one  bill  of  costs  for  several  prosecutions.— When  a  dis- 

trict  attorney  prosecutes  two  or  more  indictments,  suits,  or 
proceedings  which  should  be  joined,  he  shall  be  paid  but  one 
bill  of  costs. 

26  Feb.,  1853,  c.  80,  s.  1,  v.  10,  p.  162. 

Sec.  881.  Taxation  of  fees  of  witnesses  before  a  com- 
missioner.— In  no  case  shall  the  fees  of  more  than  four  wit- 
witnesses  be  taxed  against  the  United  States,  in  the  examina- 
tion of  any  criminal  case  before  a  commissioner  of  a  circuit 
court,  unless  their  materiality  and  importance  are  first  ap- 
proved and  certified  to  by  the  district  attorney  for  the  district 
in  which  the  examination  is  had;  and  such  taxation  shall  be 
subject  to  revision,  as  in  other  cases. 

16  Aug.,  1856,  c.  124,  s.  3,  v.  11,  p.  49. 

Sec.  982.  Attorney  liable  for  costs  vexationsly  in- 
creased by  him. — If  any  attorney,  proctor,  or  other  person 
admitted  to  conduct  causes  in  any  court  of  the  United  States, 
or  of  any  Territory,  appears  to  have  multiplied  the  proceedings 
in  any  cause  before  such  court,  so  as  to  increase  costs  unrea- 
sonably and  vexationsly,  he  shall  be  required,  by  order  of  the 
court,  to  satisfy  any  excess  of  costs  so  increased. 

22  July,  1813,  c.  14,  8.  3,  v.  3,  p.  21;  26  Feb.,  1853,  c.  80,  8. 1,  v.  10,  p. 
162. 

Seo.  988.  Bill  of  costs,  how  taxed— The  bill  of  fees  of 
the  clerk,  marshal,  and  attorney,  and  the  amount  paid  print- 
ers and  witnesses,  and  lawful  fees  for  exemplifications  and 
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copies  of  papex^s  necessarily  obtained  for  use  on  trials  in  cases 
where  by  law  costs  are  recoverable  in  favor  of  the  prevailing 
party,  shall  be  taxed  by  a  judge  or  clerk  of  the  court,  and  be 
included  in  and  form  a  portion  of  a  judgement  or  decree  against 
the  losing  party.  Such  taxed  bills  shall  be  filed  with  the  pa- 
pers in  the  cause. 

26  Feb.,  1853,  c.  80,  s.  3,  v.  10,  p.  168. 

No  costs  in  the  Supreme  Coart,  are  allowed,  where  the  caase  ia  dismissed 
for  want  of  jarisdiction.  Walton  v.  United  States ^  9  Wh.,  651;  Ingle  v. 
Coolidge,  2  Id.,  363;  Strader  v.  Graham,  18  How.,  602. 

But,  where  a  bill  was  dismissed  for  not  showing  jurisdiction  as  to  one  of 
the  defendants,  costs  were  allowed  to  the  other.  Gat/lords  t;.  Kelehaw,  1 
Wall.,  81.  See,  as  to  costs  on  reversal,  Bradetreet  v.  Potter,  16  Pet.,  317; 
Montalet  v.  Murray,  4  Gr.,  46. 

The  Supreme  Court,  in  the  exercise  of  original  jurisdiction,  has  the  power 
to  award  costs  against  either  part^.  Pennsylvania  v.  Wheeling  dt  Belmont 
Bridge  Co,,  18  How.,  460;  Bronson  v.  La  Crosse  R.  Co.,  2  Wall.,  312. 

Seo.  984.    Bill  of  costs  to  be  sworn  to  before  taxed  or 

allowed* — Before  any  bill  of  costs  shall  be  taxed  by  any  judge 
or  other  officer,  or  allowed  by  any  officer  of  the  treasury,  in  fa- 
vor of  clerks,  marshals,  commissioners,  or  district  attorneys,  the 
party  claiming  such  bill  shall  prove  by  his  own  oath,  or  that 
of  some  other  person  having  a  knowledge  of  the  facts,  to  be 
attached  to  such  bill,  and  filed  therewith,  that  the  services 
charged  therein  have  been  actually  and  necessarily  perform^, 
as  therein  stated. 

26  Feb.,  1853,  c.  80,  s.  3,  v.  10,  p.  169;  23  June,  1874,  c.  469,  s.  1, 
V.  18,  p.  256. 

Sbo.  985.    Executions  to  run  in  all  the  districts  of  a 

State. — All  the  writs  of  execution  upon  judgments  or  decrees 
obtained  in  a  circuit  or  district  court,  in  any  State  which  is  di- 
vided into  two  or  more  districts,  may  run  and  be  executed  in 
any  part  of  such  State;  but  shall  be  issued  from,  and  made 
returnable  to,  the  court  wherein  the  judgment  was  obtained. 
20  May,  1826,  c.  124,  v.  4,  p.  184. 

Sec.  986.  Executions  in  favor  of  United  States  to  ran 
in  every  State  and  Territory.— All  writs  of  execution 
upon  judgments  obtained  for  the  use  of  the  United  States,  in 
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any  conrt  thereof,  in  one  State,  may  run  aiid  be  executed  in 
any  other  State,  or  in  any  Territory,  but  shall  be  issued  from 
and  made  returnable  to,  the  court  wheniin  the  judgment  was 
obtained. 
3  Mar.,  1797,  c.  20,  8.  6,  v.  1,  p.  515. 

Sec.  987.    Execution  stayed  on  conditions.— When  a 

circuit  court  enters  judgment  in  a  civil  action,  either  upon  a 
verdict  or  on  a  finding  of  the  court  upon  the  facts,  in  cases 
where  such  finding  is  allowed,  execution  may,  on  motion  of 
either  party,  at  the  discretion  of  the  court,  and  on  such  con- 
ditions for  the  security  of  the  adverse  party  as  it  may  judge 
proper,  be  stayed  forty-two  days  from  the  time  of  entering 
judgment,  to  give  time  to  file  in  the  clerk's  office  of  said  court 
a  petition  for  a  new  trial.  If  such  petition  is  filed  within  said 
term  of  forty-two  days,  with  a  certificate  thereon  from  any 
judge  of  such  court  that  he  allows  it  to  be  filed,  which  cer- 
tificate he  may  make  or  refuse  at  his  discretion,  execution 
shall,  of  course,  be  further  stayed  to  the  next  'session  of  said 
court.  If  a  new  trial  be  granted,  the  former  judgment  shall 
be  thereby  rendered  void. 

24  Sept.,  1789,  c.  20,  a.  18,  v.  1,  p.  83;  3  Mar.,  1865,  c.  86,  8.  4,  v.  13,  p. 
501. 

Seo.  988.  When  judgment-debtor  entitled  to  a  con- 
tinuance of  one  term . — In  any  State  where  judgments  are 
liens  upon  the  property  of  the  defendant,  and  where,  by  the 
laws  of  such  State,  defendants  are  entitled,  in  the  courts 
thereof,  to  a  stay  of  execution  for  one  term  or  more,  defend- 
ants in  actions  in  the  courts  of  the  United  States,  held  therein, 
shall  be  entitled  to  a  stay  of  execution  for  one  term. 

19  May,  1828,  c.  68,  8.  2,  v.  4,  p.  281. 

Seo.  989.  Execution  not  to  issue  against  officers  of 
revenue  in  cases  of  probable  cause,  etc.— When  a  recov- 
ery is  had  in  any  suit  or  proceeding  against  a  collector  or 
other  oflScer  of  the  revenue  for  any  act  done  by  him,  or  for  the 
recovery  of  any  money  exacted  by  or  paid  to  him  and  by  him 
26 
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paid  into  the  treasury,  in  the  performance  of  his  official  dntj', 
and  the  court  certifies  that  there  was  pi'obable  cause  for  the 
act  done  by  the  collector  or  other  officer,  or  that  he  acted 
under  the  directions  of  the  secretary  of  the  treasury,  or  other 
proper  officer  of  the  government,  no  execution  shall  issue 
against  such  collector  or  other  officer,  but  the  amount  so  recov- 
ered  shall,  upon  final  judgment,  be  provided  for  and  paid  out 
of  the  proper  appropriation  from  the  treasury. 

3  Mar.,  1863,  c.  76,  8. 12,  v.  12,  p.  741. 

Sec.  990.  Imprisonment  for  debt. — No  person  shall  be 
imprisoned  for  debt  in  any  State,  on  process  issuing  from  a 
court  of  the  United  States,  where,  by  the  laws  of  such  State, 
imprisonment  for  debt  has  been  or  shall  be  abolished.  And 
all  modifications,  conditions,  and  restrictions  upon  imprison- 
ment for  debt,  provided  by  the  laws  of  any  State,  shall  be 
applicable  to  the  process  issuing  from  the  courts  of  the  United 
States  to  be  executed  therein;  and  the  same  course  of  proceed- 
ings shall  be  adopted  therein  as  may  be  adopted  in  the  courts 
of  such  State. 

28  Feb.,  1839,  c.  35,  v.  5,  p.  321;  14  Jan.,  1841,  c.  2,  v.  5,  p.  410;  2  Mar., 
1867,  c.  180,  y.  14,  p.  543. 

Jail  limits.— A  debtor  imprisoned  on  final  process  issued  from  a  federal 
court,  where  imprisonment  for  debt  is  allowed  by  the  laws  of  the  State, 
has  the  privilege  of  the  jail  limits  as  provided  by  law.  United  States  v. 
Knight,  14  Pet.,  301;  S,  C,  3  Sum.,  358.  See,  also.  United  States  v.  Wise, 
1  Cr.,  C.  C,  546;  Ex  parte  Wilson,  2  Id.,  7;  United  States  v,  Anderson, 
Id ,  157:  United  States  v.  Tetlaw,  2  Lowell,  159  (1872).  It  is  within  the 
power  of  a  circuit  court  to  provide  by  rule  that  "  no  individual  shall  be  kept 
in  prison  on  mesne  or  final  process  who  has  been  released  from  imprisonment 
for  such  demand  by  the  insolvent  laws  of  the  State."  Beers  v.  Haughton, 
9  Pet.,  329.  But,  see,  Duncan  v,  Darst,  1  How.,  301;  King  v.  Ridde,  7  Cr., 
168.   See,  also,  Snead  v.  McCoull,  12  How.,  407,  and  ante,  §  916,  and  notes. 

Sec.  991.  Discbarge  from  arrest  or  imprisonment  on 
mesne  or  final  process.— When  any  person  is  arrested  or 
imprisoned  in  any  State,  on  mesne  process  or  execution  issued 
from  any  court  of  the  United  States,  in  any  civil  action,  he 
shall  be  entitled  to  discharge  from  such  arrest  or  imprison- 
ment in  the  same  manner  as  if  he  were  so  arrested  and  im- 


PROOEDUBB.  403 

prisoned  on  like  process  from  the  courts  of  such  State.    The 

same  oath  may  be  taken,  and  the  same  notice  thereof  shall  be 

required,  as  may  be  provided  by  the  laws  of  such  State,  and 

the  same  coarse  of  proceedings  shall  be  adopted  as  may  be 

adopted  in  the  courts  thereof.    But  all  such  proceedings  shall 

be  had  before  one  of  the  commissioners  of  the  circuit  court 

for  the  district  where  the  defendant  is  so  held. 

6  Jan.,  1800,  c.  4,  8.  2,  v.  2,  p.  5;  7  Jan.,  1824,  c.  3,  v.  4,  p.  1;  22  April, 
1824,  c.  39,  88. 1,  2,  y.  4,  pp.  19,  20;  2  Mar.,  1867,  c.  180,  v.  14,  p.  543. 

See  §  990,  and  ca8e8  cited. 

Seo.  992.  Privileges  of  jail  limits.— Persons  impris- 
oned on  process  issuing  from  any  court  of  the  United  States 
in  civil  actions,  as  well  at  the  suit  of  the  United  States  as  at 
the  suit  of  any  person,  shall  be  entitled  to  the  same  privileges 
of  the  yards  of  tlie  respective  jails  as  persons  confined  in  like 
cases  on  process  from  the  courts  of  the  respective  States  are 
entitled  to,  and  under  the  like  regulations  and  restrictions. 

6  Jan.,  1800,  c.  4,  8.  1,  v.  2,  p.  4;  19  May,  1828,  c.  68,  s.  1,  y.  4,  p.  278;  1 
Aug.,  1842,  c.  109,  V.  5,  p.  499. 

See,  ante,  §  990,  and  notes. 

Sec.  993.  Goods  taken  on  a  fieri  facias— how  ap- 
praised.— When  it  is  required  by  the  laws  of  any  State  that 
goods  taken  in  execution  on  a  writ  oi  fieri  facias  shall  be 
appraised,  before  the  sale  thereof,  the  appraisers  appointed 
under  the  authority  of  the  State  may  appraise  goods  taken  in 
execution  on  a  fteri  facias  issued  out  of  any  court  of  the 
United  States,  in  the  same  manner  as  if  such  writ  had  issued 
out  of  a  court  of  such  State.  And  the  marshal,  in  whose 
custody  such  goods  may  be,  shall  summon  the  appraisers,  in 
the  same  manner  as  the  sheriff  is,  by  the  laws  of  such  State, 
required  to  summon  them ;  and  if  the  appraisers,  being  duly 
summoned,  fail  to  attend  and  perform  the  duties  required  of 
them,  the  marshal  may  proceed  to  sell  such  goods  without  an 
appraisement.  When  such  appraisers  attend  they  shall  be 
entitled  to  the  like  fees  as  in  cases  of  appraisements  under  the 
laws  of  the  State. 

2  Mar.,  1793,  c.  22,  8.  8,  v.  1,  p.  835. 
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Seo.  994.  Death  of  marshal  after  levy  op  after  sale.— 

When  a  marshal  dies,  or  is  removed  from  office,  or  the  term  of 
his  commission  expires,  after  he  has  taken  in  execution,  under 
process  from  a  court  of  the  United  States,  any  lands,  tene- 
ments, or  hereditaments,  and  before  sale  or  other  final  disposi- 
tion thereof,  the  like  process  shall  issue  to  the  succeeding 
marshal,  and  the  same  proceeding  shall  be  had  as  if  such  mar- 
shal had  not  died  or  been  removed,  or  the  term  of  his  com- 
mission had  not  expired.  And  when  a  marshal  dies  or  is 
removed  from  office,  or  the  term  of  his  commission  expires, 
after  he  has  sold  any  lands,  tenements,  or  hereditaments,  under 
process  from  a  court  of  the  United  States,  and  before  a  deed 
for  the  same  is  executed  by  him  to  the  purchaser,  such  court 
may,  on  application  by  the  purchaser,  or  by  the  plaintiff  at 
whose  suit  the  sale  was  made,  setting  forth  the  case  and  the 
reason  why  the  title  was  not  perfected  by  said  njarshal,  order 
the  marshal  for  the  time  being  to  perfect  the  title  and  execute 
a  deed  to  the  purchaser,  upon  his  paying  the  purchase-money 
and  costs  remaining  unpaid. 

7  May,  1800,  c.  45,  a.  3,  v.  2,  p.  61. 

A  sale  of  lands  by  a  marshal  on  a  venditioni  exponas,  after  his  removal 
from  office  and  anew  marshal  appointed  and  qualified,  is  not  void.  Sach  a 
sale  being  returned  to  the  court,  and  on  motion  confirmed  by  it,  and  a  deed 
ordered  to  be  made  to  the  purchaser  by  the  new  marshal,  such  deed  being 
made  is  valid.    DoolUtle  v.  Br  if  an,  14  How.,  563. 

Seo.  995.  Moneys  paid  into  court— where  and  how 
deposited. — All  moneys  paid  into  any  court  of  the  United 
States,  or  received  by  the  officers  thereof,  in  any  cause  pend- 
ing or  adjudicated  in  such  court,  shall  be  forthwith  deposited 
with  the  treasurer,  an  assistant  treasurer,  or  a  designated 
depository  of  the  United  States,  in  the  name  and  to  the  credit 
of  such  court »  Provided^  That  nothing  herein  shall  be  con- 
strued to  prevent  the  delivery  of  any  such  money  upon 
security,  according  to  agreement  of  parties^  under  the  direction 
of  the  court. 

24  Mar.,  1871,  c.  2,  s.  1,  v.  17,  p.  1. 
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Seo.  996.    How  moneys  deposited  to  be  withdrawn  .— 

No  money  deposited  as  aforesaid  shall  be  withdrawn  except 
by  order  of  the  judge  or  judges  of  said  courts  respectively, 
in  term  or  in  vacation,  to  be  signed  by  such  judge  or  judges, 
and  to  be  entered  and  certified  of  record  by  the  clerk;  and 
every  such  order  shall  state  the  cause  in  or  on  account  of  which 
it  is  drawn. 

24  Mar.,  1871,  c.  2,  s.  2,  v.  17,  p.  2. 

PROCEDURE  ON  ERROR  AND  APPEAL. 

Seo.  997.    Removal  of  causes  by  writ  of  error.— There 

shall  be  annexed  to  and  returned  with  any  "writ  of  error  for 
the  removal  of  a  cause,  at  the  day  and  pl^ce  therein  men- 
tioned, an  authenticated  transcript  of  the  record,  an  assign- 
ment of  errors,  and  a  prayer  for  reversal,  with  a  citation  to 
the  adverse  party. 

24  Sept.,  1789,  c.  20,  b.  22,  v.  1,  p.  84;  5  Feb.,  1867,  c.  28,  s.  2,  v.  14,  p. 
386. 

The  transcript  certifled  by  the  olerk,  eto.~ Where  the  certificate 
of  authentication  of  a  tranecript  was  only  a  blank  form  withoat  the  signa- 
ture of  the  clerk  of  the  court  below,  or  the  seal  qf  the  court,  the  writ  of 
error  was  dismissed.  Blitz  v.  Brown^  7  Wall.,  693.  Nop  can  the  Supremo 
Court  take  jurisdiction  of  a  case  on  error  or  appeal,  unless  a  writ  has  been 
served  or  an  appeal  allowed.  An  agreement  of  the  parties  is  not  sufficient 
to  confer  jurisdiction.  Washington  County  v.  Durante  Id.,  694.  And  if 
there  is  no  bill  of  exceptions,  and  nothing  upon  which  error  could  be 
assigned,  the  practice  is  to  affirm  the  judgment  of  the  court  below,  where 
the  appeal  is  regularly  taken,  and  not  to  dismiss  the  writ.  James  v.  Bank, 
Id.,  692.  The  same  practice  of  affirmance  exists  where  the  transcript  does 
not  show  that  the  bill  of  exceptions  was  either  signed  or  sealed  by  the  judge, 
and  there  is  nothing  to  show  that  it  was  submitted  to  him.  Mussina  r. 
Cavazos,  6  Wall.,  355.  See,  also,  Storm  v.  United  States,  94  U.  S.,  76; 
Suydan  r.  Williamson^  20  How.,  427;  Garland  v.  Davis,  4  Id.,  131; 
Slocum  r.  Pomeroy,  6  Gr.,  221. 

The  original  writ  to  be  sent  with  the  transcript.— The  writ  by 
which  a  case  is  transferred  from  a  circuit  com-t  is  the  writ  of  the  Supreme 
Court,  and  not  of  the  circuit  court,  whose  clerk  may  actually  issue  it,  and 
the  original  writ  should  always  be  sent  with  the  transcript  to  the  Supreme 
Court,  and  that  court  has  jurisdiction  of  the  case,  though  the  writ  be  lost 
in  sending  it,  if  it  has  been  duly  served.  Mussina  v.  Cavazos,  6  Wall.,  355. 
Nor  is  it  a  fatal  error  that  the  writ  describes  the  parties  as  plaintiffs  and 
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defendants  as  they  appeared  in  the  court  below,  if  the  record  shows  the 
,  proper  relation  of  the  parties  in  the  Supreme  Court.  Id.  But  the  writ  must 
have  a  seal.  Overton  v.  Cheek,  22  How.,  46.  The  transcript  should  embrace 
the  bond  Anson  v.  Blue  Ridge  R,  Co.,  23  How.,  1.  And  it  is  desirable, 
if  not  necessary,  for  the  return  to  show  that  a  citation  was  duly  served,  and 
the  evidence  of  service.  Baeon  v.  Hunt,  1  Black,  88.  But  an  appeal  is  not 
void  though  the  citation  be  not  served.  Dayton  v.  Laeh,  94  U.  S.,  112.  See, 
also,  Llot/d  V,  Alexander,  1  Or.,  365;  Yeaton  v.  Lenox,  7  Pet.,  220. 

When  returned.— The  allowance  of  the  appeal  or  writ  of  error,  with  a 
copy  of  the  record  and  citation,  must  be  returned  to  the  next  term  of  the 
Supreme  Court  after  it  is  allowed  or  it  will  be  void.  Castro  v.  United 
States,  3  Wall.,  46;  United  States  v,  Hodge,  8  How.,  534;  United  States  r. 
Villaholos,  6  Id.,  90;  United  States  v.  Curry,  Id.,  112;  Insurance  Co.  v. 
Mordecai,  21  Id.,  200. 

Docketing  oases. — By  the  9th  rule,  see  post,  it  is  provided  that  in  all 
cases  of  a  writ  of  error  or  appeal  brought  to  the  Supreme  Court  from  any 
judgment  or  decree  rendered  thirty  days  before  the  commencement  of  the 
term,  it  shall  l>e  the  duty  of  the  plaintiff  in  error  or  appellant,  as  the  case 
may  be,  to  docket  the  cause  and  file  the  record  thereof  with  the  clerk  of  the 
court  within  the  first  six  days  of  the  next  term,  and  if  the  judgment  or 
decree  was  rendered  less  than  thirty  days  before  the  commencement  of  the 
term,  it  is  the  like  duty  of  the  plaintiff  or  appellant  to  docket  and  file  the 
record  within  the  first  thirty  days  of  the  term,  otherwise  the  defendant  or 
appellee  may  have  the  case  docketed  and  dismissed.  See  notes  to  rule  nine, 
post;  Sparrow  v.  Strong,  8  Wall.,  97.  But  if  no  motion  to  dismiss  be 
previously  made  the  cause  may  be  docketed  and  the  record  filed  at  any  time 
within  the  term.  Id.  If  dismissed,  the  appellant  can  prosecute  another 
appeal  within  two  years  from  the  date  of  the  decree,  provided  the  trans- 
cript is  properly  filed  and  the  case  docketed  at  the  term  next  after  the 
second  appeal  is  taken.  Steamer  Virginia  v.  West,  19  How.,  182.  See, 
also,  as  to  time  of  appeal,  post,  §  1008;  ViUakbos  v.  United  States,  6  How., 
81;  UniUd  States  v,  Curry,  6  Id.,  106. 

What  the  transcript  need  not  contain.— It  is  not  necessary  that 
the  transcript  of  the  record  should  contain  the  names  of  the  jurors.  Owens 
r.  Haney,  9  Cr.,  180.  Nor  the  opinion  of  the  court  or  the  reasons  given  for 
its  judgment;  nor  orders  of  the  court  made  after  the  removal  of  the  cause, 
for  the  cause  must  be  determined  upon  the  record  as  it  stood  when  removed. 
Willianis  v.  Norris,  12  Wh..  117.    But  see  Sub.  2  of  Gen.  Rule  8. 

When  the  appeal  or  writ  of  error  will  be  dismissed.— If  it 

appeass  from  the  record  that  there  was  a  want  of  proper  appeal  or  writ  of 
error  the  Supreme  Court  will  acquire  no  jurisdiction  and  it  will  be  dismissed 
though  neither  party  ask  it,  and  an  appeal  or  writ  which  does  not  bring  a 
transcript  of  the  record  before  the  expiration  of  the  term  to  which  it  is 
returnable  is  not  any  longer  a  valid  appeal  or  writ.  Edmonson  v.  Bloom' 
shire,  7  Wall.,  306.  See,  also.  Steamer  Virginia  v.  West,  19  How.,  182; 
United  States  v,  Gomez,  1  Wall.,  690;  Castro  v.  United  States,  3  Wall.,  46. 
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Sec.  998.  Citation. — When  tlie  writ  is  issned  by  a  circuit 
court  to  a  district  court,  the  citation  shall  be  signed  by  the 
judge  of  such  district  court,  or  by  tlie  circuit  judge  of  such 
circuit  court,  or  by  a  justice  of  the  Supreme  Court,  and  the 
adverse  party  shall  have  at  least  twenty  days'  notice. 

24  Sept,  1789,  c.  20,  s.  22,  v.  1,  p.  84;  5  Feb.,  1867^  c.  28,  a.  2,  v.  14, 
p.  386. 

Sec.  999.  Citation.  Supreme  Court— When  the  writ  is 
issued  by  the  Supreme  Court  to  a  circuit  court,  the  citation 
shall  be  signed  by  a  judge  of  such  circuit  court,  or  by  a  justice 
of  the  Supreme  Court,  and  the  adverse  party  shall  have  at 
least  thirty  days' notice;  and  when  it  is  issued  by  the  Supreme 
Court  to  a  State  court,  the  citation  shall  be  signed  by  the  chief 
justice,  or  judge,  or  chancellor  of  such  court,  ;^ndering  the 
judgment  or  passing  the  decree  complained  of,  or  by  a  justice 
of  the  Supreme  Court  of  the  United  States,  and  the  adverse 
party  shall  have  at  least  thirty  days'  notice. 

24  Sept.,  1789,  c.  20,  s.  22,  v.  1,  p.  84;  5  Feb.,  1867,  c.  28,  s.  2,  v.  14,  p. 
386. 

A  district  judge  of  the  United  States  has  no  authority  to  sign  a  citation 
upon  a  writ  of  error  to  a  State  court,  and  when  it  is  so  signed  the  writ  will 
be  dismiBsed.  Palmer  v.  Donner,  7  Wall.,  541.  A  derk  of  the  circuit 
court  where  the  judgment  was  I'endered  may  issue  a  writ  of  error,  and  the 
court  may  sign  the  citation  and  approve  the  hond.  Sheppard  v,  Wilsony  5 
How.,  210.  The  citation  must  be  signed  by  the  judge  and  not  by  the  clerk. 
United  States  v,  Hoge,  3  How.,  534;  Villabolos  v.  United  States^  5  How.,  81. 

Sec.  1000.  Bond  in  error  and  on  appeal.— Every  justice 
or  judge  signing  a  citation  on  any  writ  of  error,  shall,  except  in 
cases  brought  up  by  the  United  States  or  by  direction  of  any 
department  of  the  government,  take  good  and  sufficient  secu- 
rity that  the  plaintiff  in  error  or  the  appellant  shall  prosecute 
his  writ  or  appeal  to  effect,  and,  if  he  fail  to  make  his  plea 
good,  shall  answer  all  damages  and  costs,  where  the  writ  is  a 
supersedeas  and  stays  execution,  or  all  costs  only  where  it  is 
not  a  supersedeas  as  aforesaid. 

24  Sept.,  1789,  c.  20,  8.  22,  v.  1.  p.  84;  12  Dec.,  1794,  c  3,  v.  1,  p.  404;  21 
Feb.,  1863,  c.  50,  v.  12,  p.  657;  27  July.  1868,  c.  255,  s.  1,  v.  15,  p.  226. 
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Appeal  or  writ  valid  without  a  bond.—If,  thiough  a  mistake  or 
accident,  no  bond,  or  a  defective  bond  is  given,  this  does  not  invalidate  the 
appeal.  In  such  a  case  the  Supreme  Court  will  allow  the  appellant  to  give 
a  bond  there,  and  not  dismiss  the  appeal  on  that  account.  Seymour  v. 
Freer,  5  Wall.,  822;  Edmonson  v,  Bloomshire^  7  Id.,  306;  Brobstv,  Brohst, 
2  Wall.,  96;  Bigler  r.  Waller.  12  Id..  142! 

Nor  is  it  essential  that  the  judge  put  his  approval  to  the  bond  in  writing; 
his  approval  may  be  inferred  from  his  acts  in  signing  the  citation  and  wit- 
nessing the  appeal  bond.  Davidson  v,  Lanier,  4  Wall.,  447.  And  where 
an  application  was  made  to  the  Supreme  Court  for  a maii^amu^  to  compel  the 
judge  below  to  approve  a  bond,  although  the  court  refused  it,  it  ordered  that 
on  filing  a  bond  to  be  approved  by  the  clerk  of  that  court,  a  supersedeas 
should  issue  from  said  court.  Ex  parte  Milwaukee  R,  Co,,  5  Wall.,  188. 
See,  also,  Hardeman  v,  Anderson,  4  How.,  640.  But  Sk  supersedeas  will  not 
be  allowed,  unless  perfected  within  sixty  days  after  the  rendition  of  the  de- 
cree or  judgment.  Kitchen  v.  Randolph,  93  U.  S.,  86.  As  to  the  requisites 
of  a  bond,  see,  post,  General  Rule  29,  and  notes. 

Sec.  1001.    No  bond  required  of  United  Stateg,  etc.— 

Wlienever  a  writ  of  error,  appeal,  or  other  process  in  law,  admi- 
ralty, or  equity,  issues  from  or  is  brought  up  to  the  Supreme 
Court,  or  a  circuit  court,  either  by  the  United  States  or  by  di- 
rection of  any  department  of  the  government,  no  bond,  obliga- 
tion, or  security  shall  be  required  from  the  United  States,  or 
from  any  party  acting  under  the  direction  aforesaid,  either  to 
prosecute  said  suit,  or  to  answer  in  damages  or  costs.  In  case 
of  an  adverse  decision,  such  costs  as  bylaw  ai*e  taxable  against 
the  United  States,  or  against  the  party  acting  by  direction  as 
aforesaid,  shall  be  paid  out  of  the  contingent  fund  of  the  de- 
partment under  whose  directions  the  proceedings  were  insti- 
tuted. 

21  Feb.,  1863,  c.  50,  v.  12,  p.  657;  27  July,  1868,  c.  255,  s.  1,  v.  15.  p. 
226. 

Sec.  1002.  Writs  of  error  to  district  courts  acting 
as  circuit  courts. — Writs  of  error  shall  be  prosecuted  from 
the  final  judgments  of  district  courts  acting  as  circuit  courts 
to  the  Supreme  Court  in  the  same  manner  as  from  the  final 
judgments  of  circuit  courts. 

24  Sept..  1789,  c.  20,  s.  10,  v.  1,  p.  77;  22  June,  1874,  e,  401,  s,  7,  v.  18, 
p,  196.  Ala.,  4  Aug.,  1842,  c.  123,  s.  1,  v.  5,  p.  504;  '8  Aug.,  1846,  c.  104, 
B.  1,  V.  9,  p.  78.    Ark.,  3  Mar.,  1851,  c.  24,  s.  3,  v.  9, p.  595.    Oa.,  11  Aug., 
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1848,  c.  151,  8.  9,  V.  9,  p.  281.  •  Mias.,  16  Feb.,  1889,  c.  27,  s.  3,  v.  5,  p.  317. 
W.  Va.,  4  Feb.,  1819,  c.  12,  s.  2,  v.  3,  p.  479;  3  Mar,.  1837,  c.  34,  8.  3,  v.  5, 
p.  177;  28  Mar.,  1838,  c.  46,  8. 1,  r.  5,  p.  215;  11  June,  1864,  c.  120,  s.  1,  v. 
13,  p.  124. 

Seo.  1003.    Writs  of  error  to  State  courts,  manner  of 

issue. — Writs  of  error  from  the  Supreme  Court  to  a  State 
court  in  cases  authorized  by  law,  shall  be  issued  in  the  same 
manner,  and  under  the  same  regulations,  and  shall  have  the 
same  effect  as  if  the  judgment  or  decree  complained  of  had 
been  rendered  or  passed  Jn  a  court  of  the  United  States. 

24  Sept.,  1789,  c.  20.  8.  25,  v.  1,  p.  85-6;  5  Feb.,  1867,  c.  28,  8.  2,  v.  14, 
p.  386. 

Wh«n  the  writ  may  be  directed  to  an  inferior  oonrt.— Where 

the  highest  court  of  a  State  renders  the  final  jadgment  in  a  case  involving 
a  construction  of  a  statute  of  the  United  States,  and  has  sent  the  judgment 
and  record  to  the  court  below  for  execution,  the  direction  of  the  writ  of  error 
of  the  Supreme  Court  of  the  United  States  to  the  latter  court  is  proper. 
GeUton  v.  Hayt,  3  Wh.,  246.  See,  also,  McGuire  v.  The  Commonwealth, 
3  Wall.,  382;  Athetton  v.  Fotcler,  91  U.  S.,  143.  An  allowance  of  a  writ 
by  the  chief  judge  of  the  court  in  which  the  judgment  was  in  fact  rendered, 
although  the  record  may,  by  order  of  said  court,  have  been  sent  to  an  infe- 
rior court  and  an  additional  entry  made  there  of  what  was  a4judged  by  the 
appellate  court,  is  not  a  ground  of  dismissing  the  writ  of  error,  and  the 
judgment  is  subject  to  review,  although  it  was  rendered  on  a  voluntary  sub- 
mission of  a  case  agreed  on  for  judgment.  Aldrich  v.  JEtna  Company ,  8 
Wall.,  491.  And  the  citation  may  be  signed  by  a  justice  of  the  Supreme 
Court.    Id. 

Who  may  allow  the  writ.— The  proper  judge  of  a  State  court,  or  a 
judge  of  the  Supreme  Court  of  the  United  States,  may  allow  a  writ  of  error 
to  a  State  court,  and  no  writ  can  issue  without  such  an  allowance.  It  is  not 
a  matter  of  right,  but  the  rule  and  practice  is  to  submit  the  record  of  the 
State  court  to  the  proper  judge,  whose  duty  it  is  to  determine  whether  any 
question  cognizable  on  appeal  or  writ  of  error  was  made  and  decided  in  the 
proper  court  of  the  State,  and  whether  the  case  will  justify  the  allowance  of 
the  writ.  Twiichell  t?.  The  Commonwealth,  7  Wall.,  821 ;  Gleason  v,  Flor- 
ida, 9  Id.,  779. 

Whera  the  Supreme  Court  of  a  State  is  composed  of  a  chief  justice  and 
several  judges,  the  writ  can  only  be  allowed  by  the  chief  justice.  And  in 
case  the  court  is  composed  of  a  single  judge  or  chancellor,  the  writ  may  be 
allowed  by  him  or  by  a  justice  of  the  Supreme  Court  of  the  United  States. 
Bartemeyer  v.  Iowa,  14  Wall.,  26. 

Sec.  1004r.    Writs  of  error  returnable  to  the  Supreme 

Court,  how  issued. — Writs  of  error  returnable  to  the  Supreme 
Court  may  be  issued  as  well  by  the  clerks  of  the  circuit  courts, 
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nncler  the  seals  thereof,  as  by  the  clerk  of  the  Snprcrnc 
Court.  When  so  issued  they  shall  be,  as  nearly  as  each  case 
may  admit,  agreeable  to  the  form  of  a  writ  of  error  transmit- 
ted to  the  clerks  of  the  several  circuit  courts  by  the  clerk  of 
the  Supreme  Court,  in  pursuance  of  section  nine  of  the  act 
of  May  eight,  seventeen  hundred  and  ninety-two,  chapter  thir- 
ty-six. 
8  May,  1792,  c.  86,  s.  9,  v.  1,  p.  278. 

A  writ  of  error  is  a  writ  of  the  Supreme  Court.— In  Mussina  v. 
Cavazos,  Mr.  Jastice  Miller  says:  "The  writ  of  error  is  the  writ  of  this 
oourt,  and  not  of  the  circait  court  whose  clerk  may  actually  issue  it.  *  * 
*  *  It  runs  in  the  name  of  the  president  and  bears  the  t.e8te  of  the 
chief  justice  of  this  court.  It  is  in  form  and  in  fact,  the  process  of  this  court 
directed  to  the  judges  of  the  circuit  court,  commanding  them  to  return  with 
said  writ,  into  this  court,  a  transcript  of  the  record  of  the  case  mentioned  in 
the  writ.  When  deposited  with  the  clerk  of  the  court  to  whoae  judges  it  is 
directed,  it  is  served;  and  the  transcript  which  the  clerk  sends  here  is  the 
return  to  the  writ,  and  should  accompany  it.*'    6  Wall.,  355. 

Sec.  1005.    Amendment  of  writ  of  error.— The  Supreme 

Court  may,  at  any  time,  iu  its  discretion  and  upon  such  terms 
as  it  may  deem  just,  allow  an  amendment  of  a  writ  of  error, 
when  there  is  a  a  mistake  in  the  the  teste  of  the  writ,  or  a  seal 
to  the  writ  is  wanting,  or  when  the  writ  is  made  returnable 
on  a  day  other  than  the  day  of  the  commencement  of  the  term 
next  ensuing  the  issue  of  the  writ,  or  when  the  statement  of 
the  title  of  the  action  or  parties  thereto  in  the  writ  is  defect- 
ive, if  the  defect  can  be  remedied .  by  reference  to  the  accom- 
panying record,  and  in  all  other  particulars  of  form :  Provided^ 
The  defect  has  not  prejudiced,  and  the  amendment  will  not 
injure,  the  defendant  in  error. 

1  June,  1872,  c  255,  s.  3,  v.  17,  p.  196. 

■ 

What  may  be  amended. — Where  a  motion  was  made  to  amend  a 
writ  of  error,  and  it  appeared  that  it  was  tssted  on  the  25th  of  February, 
1873,  and  was  made  returnable  on  the  first  Monday  of  December,  instead 
of  October  then  next  ensuin^f ,  the  proper  time  as  provided  by  an  act  of  Jan- 
nary  24th,  1873,  authority  was  given  to  amend  it  in  this  respect.  Hampton 
V.  Rouse,  15  Wall.,  684. 

A  writ  may  be  amended  by  inserting  a  proper  return  day.  Atherton  v. 
Fowler,  91  U.  S.,  143. 

Although  an  irregularity  in  the  citation  may  be  cured  by  an  appearance  in 
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court,  a  defect  in  the  writ  of  error,  or  an  omission  to  file  a  transcript,  at  the 
term  next  succeeding  the  issuing  of  the  writ  or  the  taking  of  the  appeal,  is 
held  to  be  a  fatal  error,  and  to  give  the  court  no  jurisdiction.  Carol  v.  Dor- 
sey,  20  How.,  204.  But  this  section  makes  ample  provision  for  amendment 
of  writs. 

Name  of  parties  iiuierted  in  the  writ.— All  the  parties  to  a  joint 
judgment  must  be  brought  before  the  appellate  court,  and  their  names 
should  be  properly  inserted  in  the  writ,  otherwise  the  court  has  no  'jurisdic- 
tion, and  the  cause  will  be  dismissed.  Mussina  v,  Cacazos,  6  Wall.,  355. 
Thus,  it  is  not  sufficient  to  describe  the  plaintiffs  in  error  in  the  writ  as 
^Mary  Deneale  and  others,'"  but  all  the  parties  against  whom  judgment  was 
rendered  must  join  in  the  writ,  that  the  court  may  render  a  proper  judgment. 
Deneale  v,  Stutnp*a  ExeetOorSy  8  Pet.,  526;  Wilson^s  Heirs  r.  Insurance 
Co.,  12  Id.,  140.  This  rule  prevails,  also,  in  case  of  appeal.  Owings  v, 
Kincannon,  7  Pet.,  899;  Williams  v.  Bank  of  United  States,  11  Wh.,  414; 
Smith  V,  Clark,  12  How.,  21. 

But,  although  several  parties  may  be  affected  by  a  judgmqpt  or  decree, 
still,  if  there  is  a  separate  judgment  or  decree  against  one  of  the  defendants 
for  money,  and  the  judgment  merely  establishes  a  lien  on  property  as  to 
other  defendants  as  to  the  amount  of  the  debt,  the  former  may  take  the 
case  to  the  Supreme  Court  by  writ  of  error,  or  appeal,  without  joining  the 
other  defendants.  Masterson  v,  Herndon,  10  Wall.,  416;  Germain  v.  Ma- 
son, 12  Id.,  259. 

Defect  of  parties — amendment. — Under  the  provisions  of  the  twenty- 
second  section  of  the  judiciary  act  it  was  held  that  where  the  title  of  the 
parties  was  defective  in  the  writ  of  error  or  appeal  it  could  not  be  amended, 
and  that  the  same  rule  applied  in  admiralty.  Porter  v.  Foley,  21  How., 
d93;  Hodge  v.  WiUiams,  22  Id.,  87;  The  Protector,  11  Wall.,  82. 

But,  under  the  provisions  of  this  section,  the  writ  may  be  amended  in 
this  respect,  if  it  can  be  done  "by  a  reference  to  the  accompanying  record," 
if  **  the  defect  has  not  prejudiced,  and  the  amendment  will  not  iqjure,  the 
defendant  in  error.**  This,  however,  is  a  matter  of  discretion  with  tho 
court.  And  where  it  appeared  to  the  court  that  to  grant  the  amendment 
would  result  in  no  benefit  to  the  party  asking  it,  but  would  lead  to  unneces- 
sary delay  and  expense,  it  was  refused.  Pearsons  v,  Tewdal,  95  U.  S., 
294. 

A  clerical  error  may  be  amended  by  the  citation.  McVeigh  v.  United 
States,  8  Wall.,  640. 

Seo.  1006.    Amendments  in  prize  appeals.— The  Sa- 

preme  Conrt  may,  if,  in  its  judgment,  the  purposes  of  justice 
require  it,  allow  any  amendment,  either  in  form  or  substance, 
of  any  appeal  in  prize  causes.    [Sm  ;  46S6.] 

3  Mar.,  1873,  c.  230,  s.  2,  v.  17,  p.  556. 
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Sec.  1007.  Supersedeas. — In  any  case  wkere  a  writ  of 
error  may  be  a  supersededs^  the  defendant  may  obtain  such 
supersedeas  by  serving  the  writ  of  error,  by  lodging  a  copy 
thereof  for  the  adverse  party  in  the  clerk's  office  where  the 
record  remains,  within  sixty  days,  Sundays  exclusive,  after 
the  rendering  of  the  judgment  complained  of,  and  giving  the 
security  required  by  law  on  the  issuing  of  the  citation.  But 
if  he  desires  to  stay  process  on  the  judgment,  he  may,  having 
served  his  writ  of  error  as  aforesaid,  give  the  security  required 
by  law  within  sixty  days  after  the  rendition  of  such  judgment, 
or  afterward  with  the  permission  of  a  justice  or  judge  of  the 
appellate  court.  And  in  such  cases  ^where  a  writ  of  error  may 
be  a  supersedeas^  executions  shall  not  issue  until  the  expira- 
tion of  [the  said  term  of  sixty]  [ten]  days. 

Tt)»  wordB  In  brackets  and  iUUic  repealed. 

24  Sept.,  1789,  c.  20,  s.  23,  v.  1,  p.  85;  1  Jane,  1872,  c.  255,  a.  11,  v.  17, 
p.  198;  18  Feb.,  1875,  e.  80,  v,  18,  p.  818. 

Supersedeas  and  *  writ.-~Th6  supersedeas  bond  may  be  ezecated 
within  sixty  days  after  the  rendition  of  the  judgment,  and  the  writ  may  be 
seired  at  any  time  before  or  simultaneoasly  with  the  filing  of  the  bond. 
Telegraph  Company  v,  Eyeer,  19  Wall.,  419. 

Bat  this  does  not  prevent  execution  from  issuing  after  ten  days,  and  filing 
a  bond  within  sixty  days  does  not  interfere  with  what  has  already  been  done. 
Board  of  Corns,  v,  Gorman^  Id.,  663. 

'*  In  order  that  the  writ  may  operate  as  a  supersedeas,  it  is  necessary  that 
a  copy  of  it  should  be  lodged  for  the  adverse  party  in  the  clerk's  office  where 
the  record  remains,  and  that  the  bond,  approved  by  the  judge  allowing  the 
writ,  should  be  filed  there."  Waitk,  C.  J.,  Id.  See,  also,  O'Dowd  v,  Bus' 
sell,  14  Wall.,  405. 

In  DoyU  v.  Wisconsinr  94  U.  S.  50,  it  was  held  that  this  section  refers 
only  to  tiie  judgments  and  decrees  of  the  United  States  so  far  as  relates  to 
the  time  when  an  execation  may  issue,  and  does  not  apply  to  judgments  or 
decrees  of  State  courts.    . 

Where  the  subyect-matter  of  litigation  is  the  funds  in  the  possession  of  a 
receiver,  notwithstanding  the  supersedeas,  the  court  below  may  give  him 
the  requisite  orders  for  its  preservation,  but  it  cannot  place  them  beyond  the 
control  of  a  decree  that  may  be  made  by  the  Supreme  Court.  Goddard  v, 
Ordway,  94  U.  S..  672. 

Sec.  1008.  Writs  of  error  and  appeals  to  Supreme 
Court,  time  for  taking. — ^No  judgment,  decree,  or  order  of 
a  circuit  or  district  court,  in  any  civil  action,  at  law  or  in 
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equity,  shall  be  reviewed  in  the  Supreme  Court,  on  writ  of 
error  or  appeal,  unless  the  writ  of  error  is  brought,  or  the  ap- 
peal is  taken,  within  two  years  after  the  entry  of  such  judg- 
ment, decree  or  order:  Provided^  That  where  a  party  entitled 
to  prosecute  a  writ  of  error  or  to  take  an  appeal  is  an  infant, 
insane  person,  or  imprisoned,  such  writ  of  error  may  be  pros- 
ecuted, or  such  appeal  may  be  taken,  within  two  years  after 
the  judgment,  decree,  or  order,  exclusive  of  the  term  of  such 
disability.     [See  i  685.] 

1  June,  1872,  c.  255,  8.  2,  v.  17,  p.  196. 

In  the  case  of  The  Protector  it  was  held  that  the  statute  did  not  run  dur- 
ing the  rebellion  against  a  non-resident  of  a  rebellions  State  and  in  faror  of 
a  resident,  following  the  doctrine  in  Hanger  v.  Abbott,  6  Wall.,  532,  thaiT 
the  statutes  of  limitations  did  not  run  against  a  party  residing  out  of  a  re- 
bellious State,  so  as  to  preclude  a  remedy  for  debt  against  a  party  residing 
in  one  of  them.    The  Protector,  9  Wall.,  687. 

The  filing  of  the  writ  removes  the  record  from  the  inferior  to  the  appellate 
court,  and  not  the  issuing  of  the  writ.  Hence,  if  more  than  two  years  have 
elapsed  between  the  entiy  of  the  judgment,  decree,  or  order,  and  the  filing 
of  the  writ,  it  will  be  fatal,  and  for  any  defect  appearing  on  the  record,  a 
party  may  avail  himself  of  it  by  motion  to  dismiss.  Brooks  v,  Norrie,  11 
How.,  204.    See,  also,  Thomae  v.  Brockenborough,  10  Wh.,  146. 

Sec.  1009.    Appeals  in  prize  causes,  within  what  time. 

— Appeals  in  prize  causes  shall  be  made  within  thirty  days 
after  the  rendering  of  the  decree  appealed  from,  imless  the 
court  previously  extends  the  time,  for  cause  shown  in  the 
particular  case:  Provided^  ThAi  the  Supreme  Court  may,  if 
in  its  judgment  the  purposes  of  justice  require  it,  allow  an 
appeal  in  any  prize  cause,  if  it  appears  that  ady  notice  of  ap- 
peal, or  of  intention  to  appeal,  was  filed  with  the  clerk  of  the 
district  court  within  thirty  days  next  after  the  rendition  of 
the  final  decree  therein.    [Sm  H  695, 4686.] 

80  Jane,  1864,  c.  174,  s.  13,  ▼.  13,  p.  310;  8  Mar.,  1873,  c.  230,  s.  2,  ▼.  17, 
p.  556. 

Seo.  1010.    Damages  and  costs  on  affirmance  in  error. 

— ^Where,  upon  a  writ  of  error,  judgment  is  affirmed  in  the 
Supreme  Court  or  a  circuit  court,  the  court  shall  adjudge  to 
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the  respondent  in  error  jast  damages  for  bis  delay,  and  single 
or  donble  costs,  at  its  discretion. 

24  Sept.,  1789,  c.  20,  ss.  23,  25,  v.  1,  p.  85;  2  Mar.,  1803,  c.  40,  s.  2,  ▼.  2, 
p.  244;  5  Feb.,  1867,  c.  28,  s.  2,  v.  14,  p.  386. 

Rales  28,  24, 30,  Sapreme  Coart. 

See,  General  Rule  23,  post,  and  notes,  as  to  damages  in  such  cases. 

More  than  ten  per  cent  damages  cannot  be  given  for  delay  merely.  West 
Wisconsin  R.  Co.  v.  Foley,  94  U.  S.,  100.  See,  also,  Jennings  v.  Brig 
Persererenee,  3  Dall.,  336;  Cotton  v,  Wallace,  Id.,  304;  Boice  v.  Chrundy,  9 
Pet.,  275;  McNeil  v.  Holbrook,  12  Id.,  84;  Kilboume  v.  State  Savings  In- 
stitution, 22, How.,  503;  Hall  v.  Jordan,  19  Wall.,  271.  Where  a  party 
brought  in  qaestion  the  validity  of  a  deed  on  the  ground  that  the  stamp  was 
too  small,  delaying  the  judgment  two  and  a  half  years,  judgment  for  ten 
per  cent  damages  was  given,  in  addition  to  interest  and  cost.  Hennessy  v, 
Sheldon,  12  Wall.,  440. 

Seo.  1011.    Reversal  on  error  limited— There  shall  be 

no  reversal  in  the  Supreme  Court  or  in  a  circuit  court  upon  a 

writ  of  error,  for  error  in  ruling  [and]  [any]  plea  in  abatement, 

other  than  a  plea  to  the  jurisdiction  of  the  court,  or  for  any 

error  in  fact. 

24  Sept.,  1789,  c.  20,  s.  22,  v.  1,  p.  84;  2  Mar.,  1808,  c.  40,  s.  2,  v.  2,  p. 
244;  18  Feb.,  1875.  e.  SO,  v.  18,  p.  318. 

Sbo.  1012.    Appeals  from  circuit  courts  to  Sapreme 

Court. — ^Appeals  from  the  circuit  courts  and  district  courts 
acting  as  circuit  courts,  and  fi'om  district  courts  in  prize 
causes,  shall  be  subject  to  the  same  rules,  regulations,  and  re- 
strictions as  are  or  may  be  prescribed  in  law  in  cases  of  writs 
of  error. 

8  Mar.,  1803,  c.  40,  s.  2,  v.  2,  p.  244;  30  June,  1864,  c.  174,  s.  13,  v.  13,  p. 
310. 

Exception  to  rule  reqniringTeoord  filed  and  docketed  at 
next  term.— The  general  rale  is,  that  the  transcript  mast  be  filed  in  the 
Supreme  Court,  and  the  case  docketed  at  the  term  next  succeeding  the  ap- 
peal, in  order  to  give  the  Supreme  Court  jurisdiction.  Steamer  Virginia  v. 
West,  19  How.,  182;  Oeneral  Rules  8  and  9,  post,  and  notes.  But  there 
are  exceptions  to  this  rule  well  established,  and  which  are  as  indispensable 
as  the  rule  itseli';  as  where  the  appellant,  having  procured  the  allowance  of 
the  appeal  within  the  time  limited,  is  prevented  from  obtaining  the  tran- 
script by  the  fraud  of  the  other  party,  or  by  the  order  of  the  court,  or  by  the 
contumacy  of  the  clerk:  Frocided,  there  was  no  fault  on  the  part  of  the  ap- 
pellant, or  want  of  diligence  in  his  efforts  to  procure  the  transcript  United 
States  V.  Booth,  21  How.,  512;  United  States  v.  Gomez,  3  Wall.,  752. 
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Amendment  of  the  appeal.— It  was  formerly  held  that  neither  a  writ 
of  error  nor  an  appeal  could  be  amended  where  there  was  a  defect  of  the  ti- 
tle of  the  parties  in  the  writ  or  appeal,  and  that  sach  a  defect  was  fatal  to 
the  jurisdiction  of  the  court,  as  where  the  appeal  was  allowed  in  the  name 
of  •'William  A.  Freeborn  &  Co.,"  but  who  constituted  the  "Co."  did  not 
appear  in  the  record.  The  Pivctor,  11  Wall.,  82;  Deneale  v.  Stump's 
Execttiars,  8  Pet.,  526;  The  Heirs  of  Wilson  v.  The  Life  Ins.  Co,,  12  Id., 
140;  Smyth  v.  Pevine  dh  Co.,  12  How.,  327;  Davenport  v.  Fletcher,  16  Id., 
142;  Porter  v.  Foley,  21  How.,  393;  Hodge  v,  Williams,  22  Id.,  87. 

But  under  the  provisions  of  section  1005,  ante,  and  this  provision  (§  1012), 
an  amendment  of  the  appeal  in  this  respect,  as  well  as  many  others,  may  be 
made  where  it  can  be  remedied  by  reference  to  the  accompanying  record. 
But  in  the  case  first  above  cited,  there  would  still  be  no  power  to  amend. 

Seo.  1013.  Where  both  parties  appeal  to  the  Sa- 
preme  Court,  one  record  snflBcient.— Where  appeal  is  duly 
taken  by  both  parties  from  the  jadgment  or  decree  of  a  cireait 
or  district  court  to  the  Supreme  Court,  a  transcript  of  the  rec- 
ord filed  in  the  Supreme  Court  by  either  appellant  may  be 
used  on  both  appeals,  and  both  shall  b%.heard  thereon  in  the 
same  manner  as  if  records  had  been  filed  by  the  appellants  in 
both  cases. 

6  Aug.,  1861,  c.  61,  8. 1,  V.  12,  p.  319. 

CRIMINAL  FBOCEDUBE. 

Seo.  1014.  Offenders  against  the  United  States,  how 
arrested  and  removed  for  trial.— For  any  crime  or  oflfense 
against  the  United  States,  the  offender  may,  by  any  justice  or 
judge  of  the  United  States,  or  by  any  commissioner  of  a  cir- 
cuit court  to  take  bail,  or  by  any  chancellor,  judge  of  a  su- 
preme or  superior  court,  chief  or  first  judge  of  common  pleas, 
mayor  of  a  city,  justice  of  the  peace,  or  other  magistrate,  of 
any  State  where  he  may  be  found,  and  agreeably  to  the  usual 
mode  of  process  against  such  offenders  in  such  State,  and  at 
the  expense  of  the  United  States,  be  arrested  and  imprisoned, 
or  bailed,  as  the  case  may  be,  for  trial  before  such  court  of  the 
United  States  as  by  law  has  cognizance  of  the  offense. 
Copies  of  the  process  shall  be  returned  as  speedily  as  may  be 
into  the  clerk's  office  of  such  court,  together  with  the  recog- 
nizances of  the  witnesses  for  their  appearance  to  testify  in  the 
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case.  And  where  any  offender  or  witness  is  committed  in  any 
district  other  than  that  where  the  offense  is  to  be  tried,  it  shall 
be  the  duty  of  the  judge  of  the  district  where  such  offender  or 
witness  is  imprisoned,  seasonably  to  issue,  and  of  the  mashal 
to  execute,  a  warrant  for  his  removal  to  the  district  where  the 
trial  is  to  be  had.     [Bee  i  879.] 

24  Sept.,  1789,  c.  20,  s.  33,  v.  1,  p.  91;  2  Mar.,  1793,  c  22,  a.  4,  v.  1,  p. 
334;  22  Aug.,  1842,  c.  188,  s.  1,  v.  5,  p.  516. 

Sec.  1015.    Bail  shall  be  admitted  incases  not  capital 

— ^by  whom. — Bail  shall  be  admitted  upon  all  arrests  in  crim- 
inal cases  where  the  offense  is  not  punishable  by  death;  and 
in  such  cases  it  may  be  taken  by  any  of  the  persons  authorized 
by  the  preceding  section  to  arrest  and  imprison  offenders. 

24  Sept.,  1789.  c.  20,  s.  33,  v.  1,  p.  91;  2  Mar.,  1793,  c.  22,  a.  4.  v.  1,  p. 
334;  10  April,  1869,  c.  22,  s.  2,  v.  16,  p.  44. 

Seo.  1016.    Bail  may  be  admitted  in  capital  cases— 

by  whom, — Bail  may  be  admitted  upon  all  arrests  in  crira- 
Inal  cases  where  the  punishment  may  be  death:  but  in  such 
cascjB  it  shall  be  taken  only  by  the  Supreme  Court  or  a  circuit 
court,  or  by  a  justice  of  the  Supreme  Court,  a  circuit  judge,  or 
a  judge  of  a  district  conrt,  who  shall  exercise  their  discretion 
therein,  having  regard  to  the  nature  and  circumstances  of  the 
offense,  and  of  the  evidence,  and  to  the  usages  of  law. 

24  Sept.,  1789,  c.  20,  s.  33.  v.  1,  p.  91;  2  Max.,  1793,  c.  22,  s.  4,  v.  1,  p 
834;  10  April,  1869,  c.  22,  s.  2,  v.  16,  p.  44. 

Seo.  1017.  Bail  in  criminal  cases  removed  by  writ 
of  error  from  State  conrts. — ^When  a  writ  of  error  is  issued 
for  the  revision  of  the  judgment  of  a  State  court,  in  any  crim- 
inal proceeding  where  is  drawn  in  question  the  validity  of  a 
statute  of,  or  an  authority  exercised  under,  the  United  States, 
or  where  any  title,  right,  privilege,  or  immunity  is  claimed 
under  the  Constitution,  or  any  statute  of,  or  commission  held 
or  authority  exercised  under,  the  United  States,  the  defendant, 
if  charged  with  an  offense  that  is  bailable  by  the  laws  of  such 
State,  shall  not  be  released  from  custody,  until  a  final  judg- 


PBOCEDUBB.  417 

ment  apon  sncb  writ,  or  until  a  bond,  with  enfficient  sureties, 
in  a  reasonable  sum,  as  ordered  and  approved  by  the  State 
court,  is  given;  and  if  the  offense  is  not  so  bailable,  until  a 
final  judgment  upon  the  writ  of  error.    [See  1 709.] 

24  Sept.,  1789,  c.  20,  s.  25,  y.  1,  p.  85;  13  Jaly,  1866,  c.  184,  s.  69,  y.  14, 
p.  172;  5  Feb.,  1867,  c.  28,  8.  2,  y.  14,  p.  386. 

Sec.  1 018.    Surrender  of  criminals  by  their  bail.— Any 

party  charged  with  a  criminal  offense  and  admitted  to  bail, 
may,  in  vacation,  be  arrested  by  his  bail  and  delivered  to  the 
marshal  or  his  deputy,  before  any  judge  or  other  officer  having 
power  to  commit  for  such  offense;  and  at  the  request  of  such 
bail,  the  judge  or  other  officer  shall  commit  the  party  so  ar- 
rested to  the  custody  of  the  marshal,  and  indorse  on  the  recog- 
nizance, or  certified  copy  thereof,  the*  discharge  and  exonera- 
tur  of  such  bail;  and  the  party  so  committed  shall  therefrom 
be  held  in  custody  until  discharged  by  due  course  of  law. 

8  Aug.,  1846,  c.  98,  8.  4,  y.  9,  p.  73. 

Sso.  1019.    New  bim  to  be  given  in  certain  cases.— 

When  proof  is  made  to  any  judge  of  the  United  States,  or 
other  magistrate  having  authority  to  commit  on  criminal 
chargea  as  aforesaid,  that  a  person  previously  admitted  to  bail 
on  any  such  charge  is  about  to  abscond,  and  that  his  bail  is 
insufficient,  the  judge  or  magistrate  shall  require  such  person 
to  gjve  better  security,  or  for  default  thereof,  cause  Iiim  to  be 
committed  to  prison ;  and  an  order  for  his  arrest  may  be  in- 
dorsed on  the  former  commitment,  or  a  new  warrant  therefor 
may  be  issued,  by  such  judge  or  magistrate,  setting  forth  the 
cause  thereof. 

8  Aug.,  1846,  e.  98,  s.  6,  y.  9,  p.  73. 

Sec.  1020.    When  penalty  of  recognizances  may  be 

remitted. — When  any  recognizance  in  a  criminal  cause,  taken 
for,'  or  in,  or  returnable  to,  any  court  of  the  United  States,  is 
forfeited  by  a  breach  of  the  condition  thereof,  such  court  may, 
in  its  discretion,  remit  the  whole  or  a  part  of  the  penalty, 
whenever  it  appears  to  the  court  that  there  has  been  no  willful 
27 
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default  of  the  party,  and  that  a  trial  can,  notwithstanding,  be 
had  in  the  cause,  and  that  public  justice  does  not  otherwise 
require  the  same  penalty  to  be  enforced. 

28  Feb.,  1839,  c.  36,  8.  6,  v.  5,  p.  322. 

Seo.  1021.  Indictments  and  presentments  to  be  by  at 
least  twelve  ^rand  jnrops.— No  indictment  shall  be  found, 
nor  shall  any  presentment  be  made,  without  the  concurrence 
of  at  least  twelve  grand  jurors. 

3  Mar.,  1865,  c.  86,  s.  1,  y.  18,  p.  500. 

Seo.  1022.  Offenses  against  the  elective  franchise, 
how  prosecnted. — ^AU  crimes  and  offenses  committed  against 
the  provisions  of  chapter  seven,  Title  ^'Cbdces,"  which  are  not 
infamous,  may  be  prosecuted  either  by  indictment  or  by  in- 
formation filed  by  a  district  attorney. 

31  May,  1870,  c.  114,  i.  8,  v.  16,  p.  142. 

Seo.  1023.  Matters  set  forth  in  prosecutions  for  per- 
jury before  a  naval  court-martial.— In  prosecutions  for 
perjury  committed  on  examination  before  a  naval  general 
court-martial,  or  for  the  subornation  thereof,  it  shall  be  suf- 
ficient to  set  forth  the  offense  charged  on  the  defendant,  with- 
out setting  forth  the  authority  by  which  the  court  was  held, 
or  the  particular  matters  brought  before,  or  intended  to  be 
brought  before,  said  court. 

17  July,  1862,  c.  204,  s.  1,  art.  13,  v.  12,  p.  604. 

Sec.  1024.  Charges  which  may  be  joined  in  one  in- 
dictment shall  be  so  joined.  — When  there  are  several 
charges  against  any  person  for  the  same  act  or  transaction,  or 
for  two  or  more  acts  or  transactions  connected  together,  or  for 
two  or  more  acts  or  transactions  of  the  same  class  of  crimes  or 
offenses,  which  may  be  properly  joined,  instead  of  having  sev- 
eral indictments  the  whole  may  be  joined  in  one  indictment  in 
separate  counts;  and  if  two  or  more  indictments  are  found  in 
such  cases,  the  court  may  order  them  to  be  consolidated. 

26  Feb.,  1853,  c.  80,  b.  1,  y.  10,  p.  162. 
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Sec,  1035.  Indictments,  defects  of  form.— No  indict- 
ment found  and  presented  by  a  grand  jury  in  any  district  or 
circuit  or  other  court  of  the  United  States  shall  be  deemed  in- 
suflBcient,  nor  shall  the  trial,  judgment,  or  other  proceeding 
thereon  be  affected  by  reason  of  any  defect  or  imperfection  in 
matter  of  form  only,  which  shall  not  tend  to  the  prejudice  of 
the  defendant. 

1  June,  1872,  c.  255,  s.  8,  v.  17,  p.  196. 

For  an  exposition  of  the  law  relating  to  the  sufficiency  of  indictments,  and 
what  mnsi  be  set  forth  therein;  under  this  and  the  preceding  section,  see 
UnUed  States  v.  Kruikshank,  92  U.  S.,  542;  United  States  v,  Jacoby,  12 
Blatch.,  491. 

Seo.  1026.    Judgment  on  demurrer  to  an  indictment. 

— In  every  case  in  any  conrt  of  the  United  States,  where  a 
demurrer  is  interposed  to  an  indictment,  or  to  any  count  or 
counts  thereof,  or  to  any  information,  and  the  demurrer  is 
overruled,  the  judgment  shall  be  respondeat  ouster/  and  there- 
upon a  trial  may  be  ordered  at  the  same  term,  or  a  continu- 
ance may  be  ordered,  as  justice  may  require. 
23  May,  1872,  c.  202,  v.  17,  p.  158. 

Sec.  1027.  When  several  indictments  against  the 
same  personi  one  writ  sufficient.— When  two  or  more 
charges  are  made,  or  two  or  more  indictments  are  found  against 
any  person,  only  one  writ  or  warrant  shall  be  necessary  to 
commit  him  for  trial;  and  it  shall  be  sufficient  to  state  in  the 
writ  the  name  or  general  character  of  the  offenses,  or  to  refer 
to  them  only  in  very  general  terms. 

26  Feb.,  1853,  c.  80,  s.  1,  v.  10,  p.  162. 

Sec.  1028.  Copy  of  writ  to  be  jailer's  authority- 
original  returned. — Whenever  a  prisoner  is  committed  to  a 
sheriff  or  jailer  by  virtue  of  a  writ,  warrant,  or  mittimus,  a 
copy  thereof  shall  be  delivered  to  such  sheriff  or  jailer,  as  his 
authority  to  hold  the  prisoner,  and  the  original  writ,  warrant, 
or  mittimus  shall  be  returned  to  the  proper  court  or  officer, 
with  the  officer's  return  thereon. 

26  Feb.,  1853,  c.  80,  s.  1,  v.  10,  p.  168. 
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Seo.  1029.    Writ  for  removal  of  a  prisoner  from  one 

district  to  another. — Only  one  writ  or  warrant  is  necessary 
to  remove  a  prisoner  from  one  district  to  another.  One  copy 
thereof  may  be  delivered  to  the  sheriff  or  jailer  from  whose 
custody  the  prisoner  is  taken,  and  another  to  the  sheriff  or 
jailer  to  whose  custody  he  is  committed,  and  the  original  writ, 
witli  the  marshal's  retam  thereon,  shall  be  returned  to  the 
clerk  of  the  district  to  which  he  is  removed. 
26  Feb.,  1853,  c.  80,  s.  1,  ▼.  10,  pp.  162, 163. 

Sec.  1080.  No  writ  necessary  to  bring  into  court  a 
person  in  custody. — No  writ  is  necessary  to  bring  into  court 
any  prisoner  or  person  in  custody,  or  for  remanding  him  from 
the  court  into  custody;  but  the  same  shall  be  done  on  the 
order  of  the  court  or  district  attorney,  for  which  no  fees  shall 
be  charged  by  the  clerk  or  marshal. 

26  Feb.,  1853,  c. 80,  a.  3,  ▼.  10,  p.  169;  23  June,  1874,  e.  469, 8. 7  v.  IB, p.  256. 

Sec.  1031.  Wlien  peremptory  challenges  exceed  the 
number  allowed  by  law.— If,  in  the  trial  of  a  capital 
offense,  the  party  indicted  peremptorily  challenges  jurors 
above  the  number  allowed  him  by  law,  such  excess  of  chal- 
lenges shall  be  disallowed  by  the  court,  and  the  cause  shall 
proceed  for  trial  in  the  same  manner  as  if  they  had  not  been 
made.     [8m|819.] 

3  Mar.,  1835,  c.  40,  b.  4,  v.  4,  p.  777;  3  Mar.,  1865,  c.  86,  s.  2,  v.  13,  p.  500. 

Sec.  1082.    Prisoner  standing  mute,  etc.— When  any 

person  indicted  for  any  offense  against  the  United  States, 
whether  capital  or  otherwise,  upon  his  arraignment  stands 
mute,  or  refuses  to  plead  or  answer  thereto,  it  shall  be  the 
duty  of  the  court  to  enter  the  plea  of  not  guilty  on  his  behalf, 
in  the  same  manner  as  if  he  had  pleaded  not  guilty  thereto. 
And  when  the  party  pleads  not  guilty,  or  such  plea  is  entered 
as  aforesaid,  the  cause  shall  be  deemed  at  issue,  and  shall^ 
without  further  form  or  ceremony,  be  tried  by  a  jury. 

30  April,  1790,  c.  9,  8.  30,  v.  1,  p,  119;  3  Mar.,  1825,  c.  65,  8. 14,  v.  4,  p. 
118;  3  Mar.,  1835,  c.  40,  8.  4,  v.  4,  p.  777. 
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Sro.  1033.  Copy  of  indictment  and  list  of  jororg  and 
witnesses  to  be  delivered  to  prisoner  in  capital  cases. 

— When  any  person  is  indicted  of  treason,  a  copy  of  the 
indictment  and  a  list  of  the  jary,  and  of  the  witnesses  to  be 
produced  on  the  trial  for  proving  the  indictment,  stating  the 
place  of  abode  of  each  jnror  and  witness,  shall  be  delivered  to 
him  at  least  three  entire  days  before  he  is  tried  for  the  same. 
When  any  person  is  indicted  of  any  other  capital  offense,  such 
copy  of  the  indictment  and  list  of  the  jurors  and  witnesses 
shall  be  delivered  to  him  at  least 'two  entire  days  before  the 
trial. 

30  April,  1790,  c.  9,  a.  29,  v.  1,  p.  118. 

Seo.  1034.  Persons  indicted  for  capital  crimes  entitled 
to  counsel  and  to  compel  witnesses.— Every  person  who  is 
indicted  of  treason  or  other  capital  crime,  shall  be  allowed  to 
make  his  full  defense  by  counsel  learned  in  the  law;  and  the 
court  before  which  he  is  tried,  or  some  judge  thereof,  shall 
immediately,  upon  his  request,  assign  to  him  such  counsel,  not 
exceeding  two,  as  he  may  desire,  and  they  shall  have  free 
access  to  him  at  all  seasonable  hours.  He  shall  be  allowed,  in 
his  defense,  to  make  any  proof  that  he  can  produce  by  lawful 
witnesses,  and  shall  have  the  like  process  of  the  court  to  com- 
pel his  witnesses  to  appear  at  his  trial,  as  is  usually  granted  to 
compel  witnesses  to  appear  on  behalf  of  the  prosecution. 

90  April,  1790,  c.  9,  s.  29,  v.  1,  p.  118. 

Sko.  1035.    Verdict  of  less  offense  than  charged.— In 

all  criminal  causes  the  defendant  may  be  found  guilty  of  any 
offense  the  commission  of  which  is  necessarily  included  in 
that  with  which  he  is  charged  in  the  indictment,  or  may  be 
found  guilty  of  an  attempt  to  commit  the  offense  so  charged: 
Provided^  That  such  attempt  be  itself  a  separate  offense. 
1  June,  1872,  c.  255.  s.  9,  t.  17,  p.  198. 

Sec.  1036.  Verdict  against  part  of  several  joint  de- 
fendants.— On  an  indictment  against  several,  if  the  jury  can- 
not agree  upon  a  verdict  as  to  aU,  they  may  render  a  verdict 
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as  to  thoge  in  regard  to  whom  they  do  agree,  on  which  a  judg- 
ment shall  be  entered  accordingly;  and  the  cause  as  to  the 
other  defendants  may  be  tried  by  another  jury. 
1  June,  1872,  c.  255,  s.  10,  v.  17,  p.  198. 

Sec.  1037.  Indictments  remitted  by  circuit  and  dis- 
trict courts  to  each  other. — ^Whenever  the  district  attorney 
deems  it  necessary,  any  circuit  court  may,  by  order  entered  on 
its  minutes,  remit  any  indictment  pending  therein  to  the  next 
session  of  the  district  court  of  the  same  district,  where  the 
offense  charged  in  the  indictment  is  cognizable  by  tlie  said  dis- 
trict court.  And  in  like  manner  any  district  court  may  remit 
to  the  next  session  of  the  circuit  court  of  the  same  district 
any  indictment  pending  in  the  eaid  district  court.  And  such 
remission  shall  carry  with  it  all  recognizances,  processes,  and 
proceedings  pending  in  the  case  in  the  court  from  which  the 
remission  is  made;  and  the  court  to  which  such  remission  is 
made  shall,  after  the  order  of  remission  is  filed  therein,  act  in 
the  case  as  if  the  indictment,  and  all  other  proceedings  in  the 
same,  had  been  originated  in  said  court. 

8  Angr.,  1846j  c.  98,  s.  2,  v.  9,  p.  72. 

Where  an  indictment  was  found  in  the  circuit  court  which  was  afterward, 
on  motion  of  the  district  attorney,  remitted  to  the  district  court  where  the 
defendants  filed  a  general  demurrer,  and  afterward,  on  motion  of  the  same 
district  attorney,  it  was  remitted  back  to  the  circuit  court,  and  in  the  last 
court  the  United  States  joined  in  the  demunrer;  on  the  question  as  to  whether 
the  circuit  court  had  jurisdiction,  the  judges  were  divided  in  opinion;  but  in 
the  Supreme  Court  it  was  held  that  the  remitting  bf  the  indictment  to  the 
district,  and  then  back  to  the  circuit  court  was  authorized,  and  that  the  cir- 
cuit court  might  properly  receive  the  rcyoinder.  United  States  v.  Murphy^  3 
Wall.,  649. 

So  where,  after  an  indictment  found  in  the  district  court  for  a  misdemeanor, 
it  was  remitted  to  the  circuit  court  by  an  order  made  at  a  subsequent  term, 
and  after  the  defendant  had  pleaded,  and  some  proceedings  had,  it  was  held 
that  the  circuit  court  acquired  jurisdiction.  United  States  v.  Morris,  1 
Curtis,  23. 

Sec.  1038.  Remission  from  district  to  circait  court  of 
difBcuIt  cases. — Any  district  court  may,  by  order  entered  on 
its  minutes,  remit  any  indictment  pending  therein  to  the  next 
session  of  the  circuit  court  for  the  same  district,  when,  in  the 
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opinion  of  such  district  court,  difficult  and  important  ques- 
tions of  law  are  involved  in  the  case;  and  thereupon  the  pro- 
ceedings in  such  case  shall  be  the  same  in  the  circuit  court  as 
if  such  indictment  had  been  originally  found  and  presented 
therein. 
8  Auff.,  1846.  c.  98,  a.  8,  v;  9,  p.  72. 

Seo.  1039.    All  capital  cases  remitted  from  district  to 

circuit  courts. — Every  indictment  of  a  capital  offense,  pre- 
sented to  a  district  court,  together  with  the  recognizances 
taken  therein,  shall,  by  order  entered  on  its  minutes,  be  remit- 
ted to  the  next  session  of  the  circuit  court  for  the  sam^  dis- 
trict; and,  on  the  filing  of  such  order  and  indictment  with  the 
clerk  of  such  circuit  court,  that  court  shall  proceed  thereon,  in 
the  same  manner  as  if  said  indictment  had  .been  originally 
found  and  presented  therein. 
8  Anff.,  1846,  c.  98,  8.  3,  v.  9,  p.  72. 

Seo.  1040.  When  a  capital  case  is  carried  to  the  Su- 
preme Court  execution  postponed.— Whenever  a  judg- 
ment of  death  is  rendered  in  any  court  of  the  United  States, 
and.  the  case  is  carried  to  the  Supreme  Court  in  pursuance  of 
law,  the  court  rendering  such  judgment  shall,  by  its  order, 
postpone  the  execution  thereof  from  time  to  time  and  from 
term  to  term,  until  the  mandate  of  the  Supreme  Court  in  the 
case  is  received  and  entered  upon  the  records  of  such  lower 
court.  In  case  of  affirmance  by  the  Supreme  Court,  the  court 
rendering  the  original  judgment  shall  appoint  a  day  for  the 
execution  thereof;  and  in  case  of  reversal,  such  further  pro- 
ceedings shall  be  had  in  the  lower  court  as  the  Supreme  Court 
may  direct. 

3  Mar.,  1869,  c.  142,  v.  15,  p.  338. 

Seo.  1041.    Judgments  for  fines— how  collected,— In 

all  criminal  or  penal  causes  in  which  judgment  or  sentence 
has  been  oir  shall  be  rendered,  imposing  the  payment  of  a  fine 
or  penalty,  whether  alone  or  with  any  other  kind  of  punish- 
ment, the  said  judgment,  so  far  as  the  fine  or  penalty  is  con- 
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cerned,  may  be  enforced  by  execution  against  the  property  of 
the  defendant  in  like  manner  as  judgments  in  civil  cases  are 
enforced:  Provided^  That  where  the  judgment  directs  that  the 
defendant  shall  be  imprisoned  until  the  fine  or  penalty 
imposed  is  paid,  the  issue  of  execution  on  the  judgment  shall 
not  operate  to  discharge  the  defendant  from  imprisonment 
until  the  amount  of  the  judgment  is  collected  or  otherwise 
paid. 
It  Jane,  1872,  c.  225,  8. 12,  v.  17,  p.  198. 

Seo.  1042.    Poor  convicts  sentenced  and  imprisoned 

for  fines. — When  a  poor  convict,  sentenced  by  any  court  of 
the  United  States  to  pay  a  fine,  or  fine  and  cost,  whether  with 
or  without  imprisonment,  has  been  confined  in  piison  thirty 
days,  solely  iox,  the  non-payment  of  such  fine,  or  fine  and  cost, 
he  may  make  application  in  writing  ta  any  commissioner  of 
the  United  States  court  in  the  district  where  he  is  imprisoned, 
setting  forth  his  inability  to  pay  such  4ue>  or  fine  and  cost,  and 
after  notice  to  the  district  attorney  of  the  (Jnited  States,  who 
may  appear,  offer  evidence,  and  be  lieard^  the  commissioner 
shall  proceed  to  hear  and  determine  the  matter;  and  if  on 
examination  it  shall  appear  to  him  that  such  convict  is  unable 
to  pay  such  fine,  or  fine  and  cost,  and  that  he  has  not  any 
property  exceeding  twenty  dollars  in  value,  eiccept  such  as  is 
by  law  exempt  from  being  taken  on  execution  for  debt,  the 
commissioner  shall  administer  to  him  the  following  oath:  ^^  I 
do  solemnly  swear  that  I  have  not  any  property,  real  or  per- 
sonal, to  the  amount  of  twenty  dollars,  except  such  as  is  by 
law  exempt  from  being  taken  on  civil  precept  for  debt  by  the 
laws  of  (State  where  oath  is  administered);  and  that  I  have  no 
property  in  any  way  conveyed  or  concealed,  or  in  any  way  dis- 
posed of,  for  my  future  use  or  benefit  So  help  me  God." 
And  thereupon  such  convict  shall  be  discharged,  the  commis- 
sioner giving  to  the  jailer  or  keeper  of  the  jail  a  certificate 
setting  forth  the  facts.     [See  J  J  847, 6S96.] 

1  June,  1872,  c.  255,  a.  14^  t.  17,  p.  Id8.    See,  also,  act  of  March  3, 1876, 
ante^  p.  145. 
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CHAPTER  XIX. 


LIMITATIONS. 


Beo. 


1043.  Capital  offenses. 

1044.  Offenses  not  capital. 

1045.  Fleeingr  from  justice. 

1046.  Crimes  under  the  rerenae  laws. 


Sao. 

104(7.  Penalties  and  forfeitures  under 
laws  of  the  United  States. 

1048.  Parties  beyond  reach  of  pro- 
cess during  the  rebellion. 


Sec.  1043.  Capital  offenses. — ^No  person  shall  be  prose« 
cu1;ed,  tried,  or  punished  for  treason  or  other  capital  offense, 
willfol  murder  excepted,  unless  the  indictment  is  found  within 
three  years  next  after  such  treason  or  capital  offense  is  done 
or  committed. 

90  April,  1790,  c.  9,  s.  82,  y.  1,  p.  119. 

Seo.  1044.  Offenses  not  capitaL— [iTo  person  shall  be 
prosecutedj  tried,  or  punished  for  any  offense  not  capital, 
except  as  provided  m  section  one  thousand  and  forty-six^ 
unless  the  indictinent  is  fownd,  or  the  information  is  insti- 
tuted within  two  years  next  after  such  offense  is  committed,'] 
[No  person  shall  be  prosecuted,  tried,  or  punished  for  any  of- 
fense not  capital,  except  as  provided  in  section  one  thousand 
and  forty-six,  unless  the  indictment  is  found,  or  the  informa- 
tion is  instituted  within  three  years  next  after  such  ofiense 
shall  have  been  committed,  fiut  this  act  shall  not  have  effect 
to  tothorize  the  prosecution,  trial  or  punishment  for  any  of- 
fense, barred  by  the  provisions  of  existing  laws.] 

The  wordB  in  italic  repealed. 

do  April,  1790,  c.  9, 8.  a2,  v.  1,  p.  119 ;  13  Apr.,  1876,  e.  56,  v.  19,  pp.  32, 38. 
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The  statate  must  be  pleaded— it  applies  to  offenses  subse* 
quently  created.— Under  the  82d  section  of  the  act  of  April  30th,  1790, 
embraced  in  the  abo^e  provision  of  the  revision,  it  was  held  that  the  limita- 
tion applied  to  a  statate  creating^  an  offense,  passed  subseqaently  thereto, 
bnt  that  on  habeas  corpus  the  coart  could  not  look  behind  tiie  sentence  of 
the  coart,  provided  it  had  jurisdiction  of  the  offense. 

In  order  to  secure  the  advantage  of  the  statute  it  must  be  pleaded,  and  if 
the  defendant  fails  to  do  this  it  will  be  a  waiver  of  the  defense.  Johnson  v. 
United  States,  3  McLean,  89;  Adams  v.  Woods,  2  Cr.,  336.  But,  see 
United  States  v.  Watkins,  3  O.,  C.  C,  555,  and  United  States  v.  Cook,  17 
Wall.,  168,  where  it  was  held  that  the  statute  could  not  be  taken  advantage 
of  by  demurrer.    United  States  r.  White,  5  Cr.,  C.  C,  38. 

A  valid  indiotment  must  be  found.— Where  an  indictment  for  per- 
jury was  found  within  two  years  of  the  time  when  the  offense  was  commit- 
ted, on  which  a  nolle  prosequi  was  entered,  and  another  indictment  was 
found  for  the  same  offense  after  the  two  years  had  expired,  and  the  statute 
was  pleaded  as  a  bar,  it  was  held* that  it  was  a  good  bar  to  the  prosecution; 
that  the  second  indictment  had  no  connection  with  the  first;  that  the  second 
indictment  should  be  considered  as  the  commencement  of  the  new  prosecu- 
tion, and  that  the  charge  not  having  received  the  sanction  of  a  grand  juiy 
within  two  years  after  the  offense  was  committed,  the  prosecution  was  barred. 
The  United  States  v.  Ballard,  8  McLean,  469.  See,  also,  United  StaUs  v, 
Slocum,  1  dr.,  C.  C,  485.  * 

An  indictment  for  the  embezzlement  of  money  belonging  to  the  money- 
order  office  of  New  York,  by  a  clerk  thereof,  under  the  act  of  21st  of  Feb- 
ruary, 1874,  was  held '  not  kn  offense  under  the  revenue  laws,  but  that 
the  indictment  must  be  found  within  two  years  from  the  time  the  offense 
was  committed  or  the  provisions  of  this  section  could  be  pleaded  in  abate- 
ment.   United  States  v.  Norton,  91  U.  S.,  566. 

Sbo.  1045.    Fleeing  from  justice,— Kothing  in  the  two 

preceding  sections  shall  extend  to  anj  person  fleeing  from 
,  justice. 

30  April,  1790,  c.  9,  s.  d2,  y.  1,  p.  119. 

Fleeing  £rom  jnstiee.— It  is  observed  by  Mr.  Justice  Cliffobd,  in 
United  States  v.  Cook,  17  Wall.,  168,  as  follows:  '* Accused  persons  may 
avail  themselves  of  the  statute  of  limitations  by  special  plea  or  by  evidence 
under  the  general  issue,  but,  courts  of  justice,  if  the  statute  contains  excep- 
tions, will  not  quash  an  indictment  because  it  appears  upon  its  face  that*  it 
was  not  found  within  the  period  prescribed  in  the  limitation,  as  such  a  pro- 
ceeding would  deprive  the  prosecutor  of  the  right  to  reply  or  give  evidence, 
as  the  case  may  be,  that  the  defendant  fled  from  justice  and  was  within  the 
exception.  Nor  is  it  admitted  that  any  different  rule  would  apply  in  the 
case,  even  if  the  statute  of  limitations  did  not  contain  any  exceptions,  as 
time  is  not  of  the  essence  of  the  offense,  and  also  for  the  reason  that  the  ef- 
fect of  the  demurrer,  if  sustained,  would  be  to  preclude  the  prosecutor  from 
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giving  evidence^  as  he  woald  have  a  righfc  to  do  under  the  general  issae,  to 
show  that  the  offense  was  committed  within  two  years  next  before  the  in- 
dictment was  found  and  filed  " 

•  The  objection  that  the  indictment  was  not  found  ^ithin  the  limitations  of 
the  statute  is  not  ground  for  quashing  it,  but  a  matter  of  defense  under  the 
general  issue.    United  States  r.  White,  5  Cr.,  C.  C,  38. 

Fleeing  from  justice  does  not  necessarily  import  the  fleeing  from  some 
prosecution  begun.    United  States  v.  Smith,  4  Day,  C.  C,  121. 

Sec.  1046,  Crimes  under  the  revenue  laws,— No  per- 
son shall  be  prosecuted,  tried,  or  punished  for  any  crime  aris- 
ing lyider  the  revenue  laws,  or  the  slave-trade  laws  of  the 
United  States,  unless  the  indictment  is  found  or  the  informa- 
tion is  instituted  within  five  years  next  after  the  committing 
of  such  crime. 

26  Mar.,  1804,  c.  40,  s.  3,  y.  2,  p.  290;  20  April,  1818,  c.  91,  s.  9,  v.  8,  p. 
452. 

Sec.  1047.    Penalties  and  forfeitures  under  laws  of 

United  States. — No  suit  or  prosecution  for  any  penalty  or 
forfeiture,  pecuniary  or  otherwise,  accruing  under  the  laws  of 
the  United  States,  shall  be  maintained,  except  in  cases  where 
it  is  otherwise  specially  provided,  unless  the  same  is  com- 
menced within  five  years  from  the  time  when  the  penalty  or 
forfeiture  accrued:  Provided,  That  the  person  of  the  oflfender, 
or  the  property  liable  for  such  penalty  or  forfeiture,  shall, 
within  the  same  period,  be  found  within  the  United  States;  so 
that  the  proper  process  therefor  may  be  instituted  and  served 
against  such  person  or  property. 

2  Mar.,  1799,  c.  22,  s.  89,  v.  1,  p.  695;  26  Mar.,  1804,  c.  40,  s.  8,  v.'  2,  p. 
290;  20  April,  1813,  c.  91,  s.  9,  v.  8,  p.  452;  28  Feb.,  1839,  c.  86,  s.  4.  y.  5, 
p.  322;  3  Mar.,  1863,  c.  76,  s.  14,  v.  12,  p.  741;  25  July,  1868,  c.  236,  s.  1,  v. 
15,  p.  183. 

Penalty  for  violating  patent  laws.— In  a  civil  action,  in  1855,  to 
recover  the  penalty  for  marking  the  word  "  patent*'  on  an  unpatented  arti- 
cle, it  was  held  that  the  two  years  limitation  of  the  act  of  April,  1790,  was 
repealed  by  implication  in  such  cases  by  the  act  of  1839,  embodied  in  g  1047 
of  the  revised  statutes,  and  that  the  time  is  extended  to  five  years.  Simp- 
eon  V.  Pond,  2  Curtis,  0.  C,  502. 

Under  the  disbursing^  officers  act  the  statute  does  not  begin  to  run  until 
the  officer  is  * '  held  responsible"  for  the  loss  as  indicated  by  the  act.  Clark's 
Case,  11  Gt  CI.,  698. 
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Sec.  1048.  Parties  beyond  reach  of  process  darinf? 
the  rebellioiu — In  all  cases  where,  during  the  late  rebellion, 
any  person  could  not,  by  reason  of  resistance  to  the  execution 
of  the  laws  of  the  United  States,  or  of  the  interruption  of  the 
ordinary  course  of  judicial  proceedings,  be  served  with  process 
for  the  commencement  of  any  action,  civil  or  criminal,  which 
had  accrued  against  him,  the  time  during  which  such  person 
was  beyond  the  reach  of  legal  process  shall  not  be  taken  as 
any  part  of  the  time  limited  by  law  for  the  commencement 
of  such  action.  * 

11  Jane,  1864,  c.  118,  v.  13,  p.  123. 

The  whole  time  to  be  dedncted.— In  a  suit  by  the  United  States 
upon  the  bond  of  a  marshal  of  the  eastern  district  of  Virginia,  in  1869, 
which  was  about  nine  years  after  the  cause  of  action  arose,  the  defendant 
pleaded  the  statute  of  April  10th,  1806,  relating  to  marshals*  bonds,  and 
providing  that  suits  thereon  should  be  brought  within  six  years,  etc.  It  was 
agreed  that  the  defendants  were  actual  residents  of  the  State  of  Virginia 
from  the  24th  day  of  May,  1861,  to  the  24th  day  of  May,  1865,  and  that 
during  the  whole  of  that  period  the  defendants  could  not  be  served  with 
process  for  the  commencement  of  the  action,  owing  to  the  interruption 
caused  by  the  war  of  the  rebellion.  The  court  below  gave  judgment  for 
the  marshal,  but  the  Supreme  Court  of  the  United  States,  where  it  was 
taken,  held  that  the  effect  of  the  rebellion  wajs  to  suspend  the  running  of 
the  statutes  of  limitations  during  its  continuance,  and  that  the  act  of  June 
11th,  1864  (g  1048  of  the  R.  S.),  requires  all  the  time  to  be  deducted  during 
which  the  suit  could  not  be  prosecuted  by  reason  of  the  resistance  of  the 
laws  or  the  interruption  of  judicial  proceedings,  whether  such  time  was  be- 
fore or  after  its  passage.  United  States  v,  Wiley,  11  Wall.,  508;  Stewart  v, 
Kahn,  Id.,  493;  Hanger  v,  Abbott,  6  Wall.,  532;  McNeer  v.  Ragan,  2  Wh., 
29;  Montgomery  v,  Hernandez,  12  Id.,  129. 

In  Graydon  v.  Sweet,  1  Woods,  G.  C,  418,  it  was  held  that  the  act  of  June 
11, 1864,  was  not  a  statute  of  limitations,  but  that  it  merely  declared  that 
during  the  existence  of  the  rebellion  the  time  during  which  the  ordinary 
course  of  judicial  proceedings  was  interrupted  should  not  be  taken  as  a 
part  of  the  time  limited  by  law  for  the  commencement  of  actions. 

In  United  States  v.  Muhlenbrink,  Id.,  569,  it  was  held  that  this  statute 
did  not  continue  in  Georgia  after  the  proclamation  of  the  president  of  April 
2,  1866.  See,  also.  The  Protector,  12  Wall.,  700;  Lockhetrt  v,  Horn,  1 
Woods,  C.  C,  628. 
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1057.  Reports   to    congress,   copies 

tor  departments,  etc. 

1058.  Members  of  congress  not  to 

practice  in  the  court. 


Sec.  1049.  Judges. — ^The  court  of  claims,  established  by 
the  act  of  February  twenty-four,  eighteen  hundred  and  fifty- 
five,  shall  be  continued.  It  shall  consist  of  a  chief  justice 
and  four  judges,  who  shall  be  appointed  by  the  president,  by 
and  with  the  advice  and  consent  of  the  senate,  and  hold  their 
offices  during  good  behavior.  Each  of  them  shall  take  an 
oath  to  support  the  Constitution  of  the  United  States,  and  to 
discharge  faithfully  the  duties  of  his  office,  and  shall  be  enti- 
tled to  receive  an  annual  salary  of  four  thouand  five  hundred 
dollars,  payable  quarterly  from  the  treasury. 

24  Feb.,  1855,  c.  122.  s.  1,  v.  10,  p.  612;  3  Mar.,  1863,  c.  92,  s.  1,  v.  12,  p. 
765;  8  May,  1872,  c.  140,  s.  13,  v.  17,  p.  85. 

Sec.  1050.    Seal.— The  court  of  claims  shall  have  a  seal, 
with  such  device  as  it  may  order. 
3  Mar.,  1863,  c.  92,  s.  4.  v.  12,  p.  766. 

Sbo.  1061.  Court-rooms,  etc.,  how  provided.— It  shall 
be  the  duty  of  the  speaker  of  the  house  of  representatives  to 
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appropriate  such  roomB  in  the  capitol,  at  •Washington,  for  the 
nse  of  the  court  of  claims,  as  may  bo  necessary  for  their  ac« 
commodation,  unless  it  appears  to  him  that  such  rooms  cannot 
be  so  appropriated  without  interfering  with  the  business  of 
congress.  In  that  case,  the  court  shall  procure,  at  the  city  of 
Washington,  such  rooms  as  may  be  necessary  for  the  transac- 
tion of  their  business. 
24  Feb.,  1855,  c.  122,  b.  10,  v.  10,  p.  614. 

Sec.  1052.  Sessions,  quornm.— The  court  of  claims  shall 
hold  one  annual  session,  at  the  city  of  Washington,  beginning 
on  the  first  Monday  in  December,  and  continuing  as  long  as 
may  be  necessary  for  the  prompt  disposition  of  the  business 
of  the  court.  And  any  two  of  the  judges  of  said  court  shall 
constitute  a  quorum,  and  may  hold  a  court  for  the  transaction 
of  business. 

24  Feb.,  1855,  c.  122,  s.  10,  v.  10,  p.  614;  6  Aug.,  1856,  c.  81,  8. 1,  y.  11, 
p.  80;  3  Mar.,  1868,  c.  92,  a.  18,  v.  12,  p.  768;  17  Mar.,  1866,  c.  19,  s.  2,  v. 
14,  p.  9;  23  June,  1874,  c.  468,  v.  18,  p.  252. 

Sec.  1053.  Officers  of  the  court, —The  said  court  shall 
appoint  a  chief  clerk,  an  assistant  clerk,  if  deemed  necessary, 
a  bailiff,  and  a  messenger.  The  clerks  shall  take  an  oath  for 
the  faithful  discharge  of  their  duties,  and  shall  be  under  the 
direction  of  the  court  in  the  performance  thereof;  and  for 
misconduct  or  incapacity  they  may  be  removed  by  it  from  of- 
fice; but  the  court  shall  report  such  removals,  with  the  cause 
thereof,  to  congress,  if  in  session,  or,  if  not,  at  the  next  8es« 
sion.  The  bailiff  shall  hold  his  office  for  a  terra  of  four  years, 
unless  sooner  removed  by  the  court  for  cause. 

24  Feb.,  1855,  c.  122,  a.  11,  v.  10,  p.  614;  8  Mar.,  1863,  c.  92,  8.  4,  v.  12, 
p.  765. 

Seo.  1054.    Salaries  of  clerks,  bailiff^  and  messenger. 

— ^The  salary  of  .the  chief  clerk  shall  be  three  thousand  dollars 
a  year,  of  the  assistant  clerk  two  thousand  dollars  a  year,  of 
the  bailiff  fifteen  hundred  dollars  a  year,  and  of  the  messenger 
eight  hundred  and  forty  dollars  a  year,  payable  quarterly  from 
the  treasury. 
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24  Feb.,  1855,  c.  122,  s.  11,  v.  10,  p.  6H;  8  Mar.,  1863.  c.  92,  8.  4,  v.  12, 
p.  765;  7  June,  1870,  c.  124,  v.  16,  p,  148;  12  July,  1870,  c.  251,  a.  3,  t.  16, 
p.  250;  8  May,  1872,  c.  140,  s.  1,  v.  17,  p.  82. 

Sbc.  1055.  Glerk*8  bond.— The  chief  clerk  shall  give  bond 
to  the  United  States  in  snch  amount,  in  such  form,  and  with 
such  security  as  shall  be  approved  by  the  secretary  of  the 
treasury. 

6  Aug.,  1856,  c,  81,  8. 3,  ▼.  11,  p.  80. 

Sec.  1056.  Contingent  fdnd. — ^Tlie  said  clerk  shall  have 
authority,  when  he  has  given  bond  as  provided  in  the  preceding 
section,  to  disburse,  under  the  direction  of  the  court,  the  con- 
tingent fund  which  may  from  time  to  time  be  appropriated 
for  its  use;  and  his  accounts  shall  be  settled  by  the  proper 
accounting  officers  of  the  treasury  in  the  same  way  as  the 
accounts  of  other  disbursing  agents  of  the  government  are 
settled. 

6  Aug.,  1856,  c.  81,  8. 3,  v.  11,  p.  80. 

Seo.  1057.  Reports  to  congress,  copies  for  depart- 
ments, etc, — On  the  first  day  of  every  December  session  of 
congress,  the  clerk  of  the  court  of  claims  shall  transmit  to  con- 
gress a  fnll  and  complete  statement  of  all  the  judgments  ren- 
dered by  the  court  during  the  previous  year,  stating  the 
amounts  thereof  and  the  parties  in  whose  favor  they  were  ren- 
dered, together  with  a  brief  synopsis  of  the  nature  of  the  claims 
upon  which  they  were  rendered.  And  at  the  end  of  every  term 
of  the  court  he  shall  transmit  a  copy  of  its  decisions  to  the 
heads  of  departments;  to  the  solicitor,  the  comptrollers,  and 
the  auditors  of  the  treasury;  to  the  commissioners  of  the  gen- 
eral land-office  and  of  Indian  affairs;  to  the  chiefs  of  bureaus, 
and  to  other  officers  charged  with  the  adjustment  of  claims 
against  the  United  States. 

17  Mar.,  1866,  c.  19, 8. 3,  v.  14,  p.  9;  25  June,  1868,  c.  71, 8. 9,  v.  15,  p.  77. 

Seo.  1058.    Members  of  congress  not  to  practice  in  the 

court. — ^Members  of  either  house  of  congress  shall  not  prac- 
tice in  the  court  of  claims. 
8  Mar.,  1863.  c.  92,  8. 4,  v.  12,  p.  765. 
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See. 

075.  Commissioner  to  take  testa* 
mony. 

076.  Power  to  caU  upon  departments 
for  information. 

077.  When   testimony  not  to  be 
taken. 

078.  Witnesses  not  excluded  on  ac- 
count of  color. 

079.  Parties  and  persons  interested 
excluded  as  witnesses. 

080.  Examination  of  claimant. 
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attend  before  commusionerB. 

083.  Cross-examination. 

064.  Witnesses,  how  sworn. 
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086.  Claims  forfeited  for  iraud. 

087.  New  trial  on  motion  of  claim* 
ant. 

088.  New  trial  on  motion  of  United 
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069.  Payment  of  judgments. 
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091.  Interest  on  claims. 
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discharge,  etc. 
1098.  Final  judgments  a  bar. 


Sbo.  1059.    JurisdictioiL— The  court  of  claims  shall  have 
jurisdiction  to  hear  and  deWmine  the  following  matters  : 

First.  All  claims  fonnded  on  statutes  or  contracts,  or 
referred  by  congress.— All  claims  founded  upon  any  law  of 
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congress,  or  upon  any  regulation  of  an  executive  department, 
or  upon  any  contract,  expressed  or  implied,  with  the  govern- 
ment of  the  United  States,  and  all  claims  which  may  be  re- 
ferred to  it  by  either  house  of  congress. 

24.  Feb.,  1855,  c.  122,  s.  1,  v.  10,  p.  612;  22  June,  1874,  e,  393,  «.  2,  v.  18, 
p.  192;  3  Mar,,  175,  c.  149,  r.  18,  j».  481, 

Second.  Set-offs  and  counter-claims  of  United  States.— 

All  set-oflfe,  counter-claims,  claims  for  damages,  whether  liqui- 
dated or  unliquidated,  or  other  demands  whatsoever,  on  the 
part  of  the  government  of  the  United  States,  against  any  per- 
son making  claim  against  the  government  in  said  court. 

3  Mar.,  1863,  c.  92,  s.  3,  v.  12,  p.  765. 

Third.  Disbursing  officers.— The  claini  of  any  pay- 
master, quartermaster,  commissary  of  subsistence,  or  other  dis- 
bursing officer  of  the  United  States,  or  of  his  administrators 
or  executors,  for  relief  from  responsibility  on  account  of  cap- 
ture or  otherwise,  while  in  the  line  of  his  duty,  of  government 
funds,  vouchers,  records,  or  papers  in  his  charge,  and  for  which 
such  officer  was  and  is  held  responsible. 

9  May,  1866,  c.  65,  8.  3,  v.  12,  p.  765. 

Fourth.  Claims  for  captured  anfd  abandoned  prop- 
erty.— Of  all  claims  for  the  proceeds  of  captured  or  abandoned 
property,  as  provided  by  the  act  of  March  12,  eighteen  hun- 
dred and  sixty-three,  chapter  one  hundred  and  twenty,  entitled 
"  an  act  to  provide  for  the  collection  of  abandoned  property 
and  for  the  prevention  of  frauds  in  insurrectionary  districts 
»  within  the  United  States,"  or  by  the  act  of  July  two,  eighteen 
hundred  and  sixty-four,  chapter  two  hundred  and  twenty-five, 
being  an  act  in  addition  thereto:  Provided j  That  the  remedy 
given  in. cases  of  seizure  under  the  said  acts,  by  preferring 
claim  in  the  court  of  claims,  shall  be  exclusive,  precluding  the 
owneip  of  any  property  taken  by  agents  of  the  treasury  depart- 
ment as  abandoned  or  captured  property  in  virtue  or  under 
color  of  said  acts  from  suit  at  common  law,  or  any  other  mode 
of  redress  whatever,  before  any  court  other  than  said  court  of 
28 
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claims:  [Provided  alsOj  That  the  jurisdiction  of  the  court  of 
claims  shall  not  extend  to  any  claim  against  the  United  States 
growing  oat  of  the  destruction  or  appropriation  of,  or  damage 
to,  property,  by  the  army  or  navy  engaged  in  the  suppression 
of  the  rebellion.] 

12  Mar.,  1863,  c.  120,  s.  3.  v.  12,  p.  820;  2  July,  1864,  c.  225.  bs.  2,  3,  v. 
13,  pif.  875,  376;  27  July,  1868,  c.  276,  b.  3,  v.  15,  p.  243;  18  Feb,,  1875,  e. 
80,  v.  18,  p,  318. 

No  juriadlction  over  equitable  claims.— "Tbe  court /)f  claims  has 
no  equitable  jurisdiction,  and  was  not  created  to  inquire  into  rights  in  equity 
set  up  by  the  claimants,  agvinst  the  United  States.  Congress  did  not  think 
proper,  to  part  with  the  consideration  of  such  questions,  but  wisely  reserved 
to  itself  the  power  to  dispose  of  them.  Immunity  from  suit  is  an  incident 
of  sovereignty;  but  the  government  of  the  United  States  in  a  spirit  of  great 
liberality,  waived  that  immunity  in  favor  of  iiiose  persons  who  had  claims 
against  it  which  were  founded  upon  any  law  of  congress  or  regulation  of  an 
executive  department,  or  upon  any  contract  with  it,  express  or  implied,  and 
gave  the  court  of  claims  the  power  to  hear  and  determine  cases  of  this  na- 
ture." Mr.  Justice  Davis,  in  Bonner  v.  United  States,  $  Wall.,  156.  But, 
see,  where  equity  powers  were  given  for  a  particular  purpose,  Harvey's 
Case,  13  Ct.  CI.,  322;  Tillstm  r.  United  States,  100  U.  S.,  43. 

No  jurisdiction  of  cases  arising  under  the  revenue  laws. — 

The  remedy  for  errors  in  the  administration  of  the  revenue  laws  is  pointed 
<nit  in  the  statute,  which  must  be  pursued  by  those  aggrieved,  and  questions 
of  this  character  can  be  presented  to  the  courts  after  an  appeal  has  been 
taken  to  the  commissioner  of  internal  revenue.  But  the  court  of  claims  has 
no  jurisdiction  of  such  cases.  Nichols  v.  United  StcUes,  7  Wall.,  122.  So, 
the  power  given  by  the  act  of  congress  to  the  secretary  of  the  treasury  to  re- 
mit penalties  is  one  of  discretion,  and  admits  of  no  appeal  to  the  court  of 
claims.  Dorsheimer  v.  U.%ited  States,  Id.,  167.  See,  also,  Virgo's  Case, 
21  Id.,  648,  where  it  was  held  that  the  United  States  could  appeal  from  the 
decisions  of  the  court  of  claims  to  the  Supreme  Court. 

Where  the  government,  in  an  emergency,  takes  private  property  to  its  use, 
there  is  an  implied  promise  to  compensate  the  owner,  and  the  court  of 
claims  has  jurisdiction  of  such  a  case.  United  States  v,  Russell,  13  Wall., 
623.    See,  also,  United  States  v,  Bostwick,  94  U.  S.,  53. 

The  United  States  may  set  offcJaim  whether  liquidated  or 
not.~In  Allen  v.  United  States,  17  Wall.,  207,  the  court,  referring  to  the 
provisions  of  the  statute  relating  to  set-offs  and  counter-claims  \>j  the  gov- 
ernment, say:  *'The  *  *  *  statute  is  broad  enough  to  author- 
ize the  court  of  claims,  in  suits  against  the  United  States,  to  hear  "and  de- 
termine demands  of  the  government  of  eveiy  kind  against  the  claimant,  or 
those  whom  the  claimant  represents,  whether  liquidated  or  unliquidated, 
and  to  set  off  against  the  claim  in  suit  the  amount  found  in  favor  of  the 
United  States  upon  such  hearing  and  determination.'* 


THE  COUfeT  OF  CLAIMS.  435 

In  Macauhy  v.  United  States,  11  Ct.  CL,  693,  it  was  held  that  where  the 
government  had  recovered  jadgment  against  M.,  and  took  an  assignmentrof  a 
judgment  in  his  favor  against  B.  in  satisfaction  thereof,  they  might  set  off 
said  judgment  in  a  suit  by  B.  to  recover  an  award  in  his  favor  made  by  con- 
gress, and  that  this  right  existed,  though  B.  had  assigned  his  award  to  M. : 
Provided,  the  set-off  was  acquired  before  notice  of  the  assignment. 

Set-off  or  counter-olaiin  must  be  pleaded.— In  United  States  v. 
0* Grady,  22  Wall.,  641,  it  was  held  that  in  order  for  the  government  to 
avail  itself  of  the  provisions  of  the  statute  relating  to  set-offs  and  counter- 
claims, it  is  necessary  that  it  plead  the  special  matter  by  way  of  set-off  or  count- 
er-claim to  the  suit.  It  cannot  after  judgment  for  the  amount  claimed  by 
the  petition,  set  up  and  deduct  at  th^  treasury  the  counter-claim  when  de- 
mand for  the  amount  awarded  is  made  there.  Judgments  of  the  court  of 
claims,  where  no  appeal  is  token  to  the  Supreme  Court,  are  absolutely  con- 
dnsive  of  the  rights  of  parties,  unless  a  new  trial  is  granted  as  provided  by 
sections  1087,  1088,  of  the  revised  statutes.  Ex  parte  Russell,  13  Wall., 
664.  A  demand  of  the  United  States  for  proceeds  of  Indian  trust  bonds, 
wrongfully  converted,  may  be  treated  as  a  demand  arising  upon  an  implied 
contract  and  a  proper  set-off  by  the  United  States  to  a  demand  by  the  gen- 
eral assignees  in  insolvency  of  the  parties  who  had  wrongfully  converted  the 
bonds.    Allen  v.  United  States,  17  Wall.,  207. 

Property  in  waging  war,  etc.— Under  the  provisions  of  the  ''aband- 
oned and  captured  property  act,'*  no  claim  can  be  allowed  for  property 
which  ''has  been  used  in  waging  or  carrying  on  war  against  the  United 
States,**  and  the  court  of  claims  has  no  jurisdiction  to  try  cases  growing  out 
of  the  appropriation  of  property  by  the  army  or  navy.  Slatcson  v.  United 
States,  16  Wall.,  310. 

Nor  can  a  suit  be  maintained  against  the  .United  States  under  said  act, 
if  the  property  in  question  was  neither  captured,  seized,  nor  sold,  pursuant  to 
its  provisions,  and  the  proceeds  were  not  paid  into  the  treasury.  Spencer 
V.  United  States,  91  U.  S.,  577. 

Destruction,  etc.,  of  property  by  army  or  navy.-— The  court  of 
claims  has  no  jurisdiction  over  claims  against  the  United  States  growing 
out  of  the  destruction  or  appropriation  of  property  by  the  army  or  navy,  en- 
gaged in  the  suppression  of  the  rebellion.  The  remedy  in  such  cases  is 
through  the  executive  or  legislative  departments  of  the  government.  United 
States  V.  Kimbal,  13  Wall.,  636.  See,  however.  United  States  v.  Russel, 
Id.,  623,  in  which  case  the  jurisdiction  of  the  court  was  sustained,  under  a 
certain  finding  of  facts,  for  property  taken  in  an  emergency.  Also,  United 
States  V.  Crusell,  14  Id.,  1. 

Sbo.  1060.  Private  claims  in  congress,  when  trans* 
mitted  to  court  of  claims.— All  petitions  and  bills  praying 
or  providing  for  the  satisfaction  of  private  claims  against  the 
government,  founded  upon  any  law  of  congress,  or  upon  any 
regulation  of  an  executive  department,  or  upon  any  contract. 


436  FEDERAL  PBACTIOE. 

expressed  or  implied,  with  the  government  of  the  United 
States,  shall,  unless  otherwise  ordered  by  resolution  of  the 
house  in  which  they  are  introduced,  be  transmitted  by  the  sec- 
retary of  the  senate  or  the  clerk  of  the  house  of  representa- 
tives,  with  all  the  accompanying  documents,  to  the  court  of 
claims. 
3  Mar.,  1863,  c.  92,  s.  2,  ▼.  12,  p.  765. 

The  court  acquires  jurisdiction  by  the  filing  of  a  petition;  verification  is 
not  a  jurisdictional  requisite.  It  ma^  be  verified  at  any  time  by  leave  of 
court.    Griffin  r.  United  States,  13  Ct.  CI.,  257. 

The  court  has  jurisdiction  only  in  cases  on  contract,  and  an  implied  con- 
tract does  not  arise  where  an  officer  of  the  government  is-  gnilty  of  a  tort  by 
taking  forcible  possession  of  the  land  of  a  person  for  public  use.  Langford 
V.  United  States,  101  U.  S.  341. 

Sec.  1061.  Judgments  for  set-off  or  coanter-claim, 
how  enforced. — ^Upon  the  trial  of  any  cause  in  which  any  set- 
off^ counter-claim,  claim  for  damages,  or  other  demand  is  setup 
on  the  part  of  the  government  against  any  person  making 
claim  against  the  government  in  said  court,  the  court  shall 
hear  and  determine  such  claim  or  demand  both  for  and  against 
the  government  and  claimant;  and  if  upon  the  whole  case  it 
finds  that  the  claimant  is  indebted  to  the  government,  it  shall 
render  judgment  to  that  eflFect,  and  such  judgment  shall  be 
final,  with  the  right  of  appeal,  as  in  other  cases  provided  for 
by  law.  Any  transcript  of  such  judgment,  filed  in  the  clerk's 
oflSce  of  any  district  or  circuit  court,  shall  be  entered  upon  the 
records  thereof,  and  shall  thereby  become  and  be  a  judgment 
of  such  court  and  be  enforced  as  othbr  judgments  in  such 
courts  are  enforced. 

3  Mar.,  1863,  c.  92,  s.  3,  v.  12,  p.  765. 

Seo.  1062.    Decree  on  account  of  paymasters,  etc.— 

Whenever  the  court  of  claims  ascertains  the  facts  of  any  loss 
by  any  paymaster,  quartermaster,  commissary  of  subsistence, 
or  other  disbursing  officer,  in  the  cases  hereinbefore  provided, 
to  have  been  without  fault  or  negligence  on  the  part  of  such 
officer,  it  shall  make  a  decree  setting  forth  the  amount  thereof, 
and  upon  such  decree  the  proper  accounting  officers  of  the 
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treasury  shall  allow  to  such  officer  the  amount  so  decreed,  as  a 

credit  in  the  settlement  of  his  accounts. 

9  May,  1866,  c.  75,  s.  2,  v.  14,  p.  44. 

Pasrmaster's  BLability  for  negligence.— Where  a  paymaster  sent  a 
package  of  money  to  a  treasury  depository  in  Boston  by  an  orderly  detailed 
for  service  at  his  office,  and  t^&  package  was  stolen  by  the  orderly,  who  was 
afterward  tried  and  convicted  therefor;  tNit  the  loss  was  not  discovered  for 
some  days  after  the  theft,  and  efforts  to  recover  the  money  made  by  the  pay- 
master were  unavailing;  in  a  suit  in  the  court  of  claims,  by  the  adminis- 
trator of  the  deceased  paymaster,  asking  relief  from,  responsibility  on  ac- 
count of  the  lost,  under  the  provisions  of  this  section,  it  was  held  that  the 
paymaster  was  at  fault  and  negligent  in  entrusting,  so  large  an  amount  of 
money  as  $2,658,  the  amount  lost,  to- an  orderly  in  his  office,  instead  of  de- 
positing it  himself,  or  sending  it  by  his  clerk,,  and,  therefore,  that  the  peti- 
tioner was  not  entitled  to  the  relief  fron^  responsilHlity  for  which,  he  prayed. 
Holmanv,  United  States,  11  Gt.  CI.,  642.  But  see  Clark's  Case,  Id.,  698; 
EaWs  Case,  9  Id.,  270. 

Sec.  1063.  Claims  referred  by  departments.— When- 
ever any  claim,  is  made  against  any  executive  department, 
involving-  disputed  facts  or  controverted  questions  of  law, 
where  the  amount  in  contro^versy  exceeds  three  thousand  dol- 
lars, or  where  the  decision  will  affect  a  class  of  cases,  or  furnish 
a  precedent  for  the  future  action  of  any  executive  department 
in  the  adjustment  of  a  class  of  cases,  without  regard  to  the 
amount  involved  in  the  particular  case,  or  where  any  authority, 
right,  privilege,  or  exemption  is  claimed  or  denied  under  the 
Constitution  of  the  United  States,  the  head  of  such  depart- 
ment may  cause  such  claim,  with  all  the  vouchers,  papers, 
proofs,  and  documents  pertaining  thereto,  to  be  transmitted 
to  the  court  of  claims,  and  the  same  shall  be  there  proceeded 
in  as  if  originally  commenced  by  the  voluntary  action  of  the 
claimant;  and  the  secretary  of  the  treasury  may,  upon  the  cer- 
tificate of  any  auditor  or  comptroller  of  the  treasury,  direct 
any  account,  matter  or  t^laim,  of  the  character,  amount,  or  class 
described  in  this  section,  to  be  transmitted,  with  all  the  vouch- 
ers, papers,  documents,  and  proofs  pertaining  thereto,  to  the 
said  court,  for  trial  and  adjudication:  Promdedy  That  no  case 
shall  be  referred  by  any  head  of  a  department  unless  it  belongs 
to  one  of  the  several  classes  of  cases  which,  by  reason,  of  the 
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subject-matter  and.  character,  the  said  court  might,  under  ex- 
isting la'ws,  take  jurisdiction  of  on  such  voluntary  action  of 
the  claimant. 
25  June,  1868,  c  71,  s.  7,  v.  15,  p.  76;  16  June,  1874,  e.  285,  v.  18,  p.  75. 

Practice—where  two  parties  seek  to  reoover.— Where  a  claim  was 
traDsmitted  to  the  coart  of  claims  by  the  secretary  of  war,  and  the  state- 
ment showed  that  the  government  occupied  certain  premises,  and  that  cer- 
tain rent  was  due  therefor,  but  that  two  parties  claimed  the  same;  and  one 
of  the  parties  appeared  in  said  court  and  prosecuted  his  claim,  but  the  other 
did  not,  and  the  government  made  no  defense,  it  was  held  that  the  party 
prosecuting  could  not  take  judgment  by  default;  that  it  was  not  necessaiy 
for  him  to  negative  the  conflicting  claim  of  the  adverse  party,  but  that  it 
was  necessaiy  for  him  to  show  by  legal  proof  a  prima  facie  right  to  recover. 
Bright' 8  Case,  8  Ct.  CL,  326. 

The  court  has  no  authority  to  make  a  rule  requiring  parties  to  present 
their  claims  to  an  executive  department  before  sueing  in  the  court.  Clyde 
V.  United  States,  13  WaU.,  38. 

Sec.  1064.  Procedure  in  cases  transmitted  by  depart- 
ments.— All  cases  transmitted  by  the  head  of  any  depart- 
ment,  or  upon  the  certificate  of  any  auditor  or  comptroller, 
according  to  the  provisions  of  the  preceding  section,  shall  be 
proceeded  in  as  other  cases  pending  in  the  court  of  claims,  and 
shall,  in  all  i*espects,  be  subject  to  the  same  rules  and  regula- 
tions. 

25  June,  1868,  c.  71,  s.  7,  v.  15,  .p.  76. 

Sec.  1065.  Judgments  in  cases  transmitted  by  de- 
partments— how  paid. — The  amount  of  any  final  judgment 
or  decree  rendered  in  favor  of  the  claimant,  in  any  case  trans- 
mitted to  the  court  of  claims  under  the  two  preceding  sec- 
tions, shall  be  paid  out  of  any  specific  appropriation  applica- 
ble to  the  case,  if  any  such  there  be;  and  where  no  such 
appropriation  exists,  the  judgment  or  decree  shall  be  paid  in 
the  same  manner  as  other  judgments  of  the  said  court. 

25  June,  1868,  c.  71,  s.  7,  v.  15,  p.  76;  3  Mar.,  1875,  c.  149,  v.  18,  jp.  481. 

Sec.  1066.  Claims  growing  ont  of  treaties  not  cog- 
nizable therein. — ^The  jurisdiction  of  the  said  court  shall 
not  extend  to  any  claim  against  the  government  not  pending 
therein  on  December  one,  eighteen  hundred  and  sixty-two, 
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growing  out  of  or  dependent  on  any  treaty  stipulation  entered 

into  with  foreign  nations  or  with  the  Indian  tribes. 

3  Mar.,  1863,  c.  92,  s.  9,  v.  12,  p.  767. 

Where  the  court  of  claims  was  directed  by  a  special  act  of  congress  of 
February  14,  1865,  to  make  a  specific  examination  into  the  justice  of  a  claim 
against  Mexico,  and  determine  whether  it  was  embraced  within  a  treaty 
with  that  government;  and  if  the  coart  was  of  opinion  that  the  claim  was  a 
just  one  and  was  embraced  within  said  treaty,  it  was  required  to  fix  and  deter- 
mine its  amount,  and  when  so  determined  the  act  provided  that  the  amount 
should  be  paid,  it  was  held  that  the  matter  was  referred  to  the  court  to  ascer- 
tain particular  facta  to  guide  the  government  in  the  execution  of  treaty 
stipulations,  and  the  court  having  acted  upon  the  matter  it  was  held  that  as 
no  provision  was  made  for  a  review  of  the  court's  findings  in  the  premises  it 
must  be  taken  and  regarded  as  final.    Ex  parte  Atocha,  17  Wall.,  441. 

Sec.  1067.  Claims  pending  in  other  courts  not  to  be 
prosecuted  in  court  of  claims. — No  person  shall  file  or 
prosecute  in  the  court  of  claims,  or  in  the  Supreme  Court  on 
appeal  therefrom,  any  claim  for  or  in  respect  to  which  he  or 
any  assignee  of  his  has  pending  in  any  other  court  any  suit  or 
process  against  any  person  who,  at  the  time  when  the  cause 
of  action  alleged  in  such  suit  or  process  arose,  was,  in  respect 
thereto,  acting  or  professing  to  act,  mediately  or  immediately, 
under  the  authority  of  the  United  States. 

25  June,  1868,  c.  71,  s.  8,  v.  15,  p.  77. 

Sec.  1068.  Aliens. — ^Aliens,  who  are  citizens  or  subjects  of 
any  government  which  accords  to  citizens  of  the  United  States 
the  right  to  prosecute  claims  against  such  government  in  its 
courts,  shall  have  the  privilege  of  prosecuting  claims  against 
the  United  States  in  the  court  of  claims,  whereof  such  court, 
by  reason  of  their  subject-matter  and  character,  might  take 
jurisdiction. 

27  July,  1868,  c.  276,  s.  2,  v.  15,  p.  243. 

An  alien  may  sue.— In  Fieheri  r.  The  United  States,  9  Ct.  CI.,  255,  it 
was  held  that  as  an  American  citizen  may  maintain  an  action  ag^ainst  the 
government  of  Italy  in  Its  courts,  so  a  subject  of  Italy  may  maintain  a  suit 
against  the  United  States,  under  the  abandoned  or  captured  property  act,  in 
the  court  of  claims.  See,  also,  Brown's  Case,  5  Gt.  CL,  571;  Lobsiger's 
Case,  Id.,  687;  Brawn's  Case,  6  Id.,  193;  Daiiphine's  Case,  Id.,  221; 
MoUnas,  7  Id.,  517;  United  States  v.  O^Keefe,  11  Wall.,  173;  Lisle  v.  United 
States,  16  Id.,  147. 
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Seo.  1069.  Limitation. — ^Every  claim  against  the  United 
States,  cognizable  by  the  court  of  claims,  shall  be  forever 
barred  unless  the  petition  setting  forth  a  statement  thereof  is 
filed  in  the  court,  or  transmitted  to  it  by  the  secretary  of  the 
senate  or  the  clerk  of  the  house  of  repc^sentatives  as  provided 
by  law,  within  six  years  after  the  claim  first  accrues:  Provided^ 
That  the  claims  of  married  women  first  accrued  during  mar- 
riage, of  persons  under  the  age  of  twenty-one  years  first  accrued 
daring  minority,  and  of  idiots,  lunatics,  insane  persons,  and 
persons  beyond  the  seas  at  the  time  the  claim  accrued,  entitled 
to  the  claim,  shall,  not  be  barred  if  the  petition  be  filed  in  the 
c6urt  or  transmitted,  as  aforesaid,  within  three  years  after  the 
disability  has  ceased;  but  no  other  disability  than  those  enum- 
erated shall  prevent  any  claim  from  being  barred,  nor  diall 
any  of  the  said  disabilities  operate  cumulatively. 

3  Mar.,  1863.  c.  92,  8. 10,  v.  12,  p.  767. 

Does  not  run  if  there  is  no  one  to  claizn^— In  Ftdenweider's  Cage, 
9  Ct.  01.,  403,  it  was  held  that  if  there  is  no  person  in  existence  when  the 
claim  accrues  who  is  qualified  to  sue  upon  it,  the  time  does  not  then  begin  to 
run.  And  that  where  a  contractor  died  before  the  claim  accrued  and 
administration  did  not  take  place  till  some  time  afterwards,  the  statute  did 
not  begin  to  run  till  an  administrator  was  duly  appointed,  and  that  under 
such  circumstance  he  need  not  bring  the  action  within  six  years  from  the 
time  it  accrued.    See,  also,  Reesede's  Case,  8  Wall.,  38. 

The  limitation  does  not  bar  in  cases  referred  to  the  court  by  the  heEui  of 
an  executive  department,  provided  the  claims  were  presented  for  settlement 
to  the  proper  department  within  six  years  after  they  first  accrued.  United 
States  V.  Uppittr  100  U.  S.,  663. 

Seo.  1070.  Rules  of  practice— contempts.— The  said 
court  shall  have  power  to  establish  rules  for  its  government 
and  for  the  regulation  of  practice  therein,  and  it  may  punish 
for  contempt  in  the  manner  prescribed  by  the  common  law, 
may  appoint  commissioners,  and  may  exercise  such  powers  as 
are  necessary  to  carry  into  eflTect  the  powers  granted  to  it  by 
law. 

24  Feb.,  1855,  c.  122^  s.  3^  r.  10,  p.  613;.  3  Mar.,  1863,  c  92,  s.  4,  v.  12,  p. 
765. 
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Sec.  1071.  Oaths  and  acknowledgments.— The  judges 
and  clerks  of  said  conrt  may  administer  oaths  and  affirma* 
tions,  take  acknowledgments  of  instruments  in  writing,  and 
give  certificates  of  the  same. 

3  Mar.,  1863,  c.  92,  s.  4,  v.  12,  p.  765. 

Seo.  1072.  Petition.— The  claimant  shall,  in  all  cases,  fully- 
set  forth  in  his  petition  the  daim,  the  action  thereon  in  con- 
gress, or  by  any  of  the  departments,  if  such  action  has  been  had ; 
what  persons  are  owners  thereof  or  interested  therein,  when 
and  upon  what  consideration  «8uch  persons  became  so  inter- 
ested; that  no  assignment  or  transfer  of  said  claim,  or  of  any 
part  thereof  or  interest  therein,  has  been  made,  except  as 
stated  in  the  petition;  that  said  claimant  is  justly  entitled  to* 
the  amount  therein  claimed  from  the  United  States,  after 
allowing  all  just  credits  and  olf-sets;  that  the  claimant,  and, 
where  the  claim  has  been  assigned,,  the  original  and  every 
prior  owner  thereof,  if  a  citizen,  has  at  all  times  borne  true 
allegiance  to  the  government  of  the  United  States^  and, 
whether  a  citizen  or  not,  has  not  in  any  wa^voluntarilj  aided, 
abetted,  or  given  encouragement  to  rebellion  against  the  said 
government,  and  that  he  belives  the  facts  as  stated  in  the  said 
petition  to  be  true.  And  the  said  petition  shall  be  verified  by 
the  affidavit  of  the  claimant,  his  agent,  or  attorney. 

24  Feb.,  1855,  c.  122,  s.  1,  y.  10,  p.  612;  3  Mar.,  1863,  c.  92,  a.  12,  v.  12, 
p.  767. 

■ 

CorporatioQB  created  by  rebel  States  may  sue.— In  United  States 
V.  Insurance  Com^tanies,  22  Wall.,  99,  it  was  held  that  corporations  created  by 
a  rebel  State  while  the  State  was  in  armed  rebellion  against  the' government 
of  the  United  States,  have  power  to  sue  in  the  court  of  claims  under  the 
**  captured  and  abandoned  property  act,"  if  the  acts  of  incorporation  had 
no  relation  to  anything  else  than  the  domestic  concerns  of  the  State,  and 
they  were  neither  in  their  apparent  purpose  nor  in  their  operation  hostile  to 
the  United  States  or  in  conflict  with  the  Constitution.  » 

Sec.  1073.  Petition  dismissed  if  issue  found  against 
claimant  as  to  allegiance,  etc. — The  said  allegations  as  to 
true  allegiance  and  yolnntary  aiding,  abetting,  or  giving 
encouragement  to  rebellion  agaiuBt  the  government  may  be 
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traversed  by  the  government,  and  if  on  the  trial  each  issnes 
shall  be  decided  against  the  claimant,  his  petition  shall  be  dis- 
missed. 

3  Mar.,  1863,  c.  92,  s.  12,  v.  12,  p.  767. 

Seo.  1074.  Burden  of  proof  and  evidence  as  to  loy- 
alty.— Whenever  it  is  material  in  any*  claim  to  ascertain 
whether  any  person  did  or  did  not  give  any  aid  or  comfort  to 
the  late  rebellion,  the  claimant  asserting  the  loyalty  of  any  ' 
such  person  to  the  United  States  daring  snch  rebellion  shall 
be  required  to  prove  affirmatively  that  such  person  did,  during 
said  rebellion,  consistently  adhere  to  the  United  States,  and 
did  give  no  aid  or  comfort  to  persons  engaged  in  said  rebellion; 
and  the  voluntary  residence  of  any  such  person  in  any  place 
where,  at  any  time  during  such  residence,  the  rebel  force  or 
organization  held  sway,  shall  be  prvma  facie  evidence  that 
such  person  did  give  aid  and  comfort  to  said  rebellion  and  to 
the  persons  engaged  therein. 

25  June,  1868,  c.  71,  b.  3,  v.  15,  p.  75. 

Seo.  1076.     Commissioners  to  take  testimony.— The 

court  of  claims  shall  have  power  to  appoint  commissioners  to 
take  testimony  to  be  used  in  the  investigation  of  claims  which 
come  before  it;  to  prescribe  the  fees  which  th^y  shall  receive 
for  their  services,  and  to  issue  commissions  for  the  taking  of 
such  testimony,  whether  taken  at  the  instance  of  the  claimant 
or  of  the  United  States. 

24  Feb.,  1855,  c.  122,  s.  3,  v.  10,  p.  013;  8  Mar.,  1863,  c.  92,  8.  4,  y.  12,  p. 
765. 

Seo.  1076.  Power  to  call  npon  departments  for  in- 
formation.— ^The  said  court  shall  have  power  to  call  upon  any 
of  the  departments  for  any  information  or  papers  it  may  deem 
necessary,  and  sliall  have  the  use  of  all  recorded  and  printed 
reports  made  by  the  committee^  of  each  house  of  congress, 
when  deemed  necessary  in  the  prosecution  of  its  business. 
But  the  head  of  any  department  may  refuse  and  omit  to  com- 
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ply  with  any  call  for  information  or  papers  when,  in  his  opin- 
ion, such  compliance  would  be  injurious  to  the  public  interest. 
24  Feb.,  1855,  c.  122,  a.  11,  v.  10,  p.  614. 

SEa  1077.    When  testimony  not  to  be  taken  .—When 

it  appears  to  the  court  in  any  case  that  the  facts  set  forth  in 
the  petition  of  the  claimant  do  not  furnish  any  ground  for 
relief,  it  shall  not  be  the  duty  of  the  court  to  authorize  the 
taking  of  any  testimony  therein. 

24  Feb.,  1855,  c.  122,  s.  4,  v.  10,  p.  613. 

Sec.  1078.  Witnesses  not  excluded  on  account  of 
color. — No  witness  shall  be  excluded  in  any  suit  in  the  court 
of  claims  on  account  of  color. 

2  July,  1864,  c.  210,  8.  3,  r.  13,  p.  351;  2  Mar.,  1867,  c.  166,  s.  2,  v..  14, 
p.  457;  25  Jane,  1868,  c.  71,  s.  4,  y.  15,  p.  75. 

Seo.  1079.    Parties  and  persons  interested  excluded 

as  witnesses. — No  claimant,  nor  any  person  from  or  through 
whom  any  such  claimant  derives  his  alleged  title,  claim,  or 
right  against  the  United  States,  nor  any  person  interested  in 
any  such  title,  claim,  or  right,  shall  be  a  competent  witness  in 
the  court  of  claims  in  supporting  the  same,  and  no  testimony 
given  by  such  claimant  or  person  shall  be  used  except  as  pro- 
vided in  the  next  section. 

3  Mar.,  1863.  c.  92,  s.  8,  r.  12,  p.  766;  25  June,  1868,  c.  71,  s.  4,  y.  15,  p. 
75. 

Where  a  claimant  broug^ht  suit  on  a  contract,  and  the  United  States  set 
up  a  oonnter-claim  for  damages  caused  by  the  claimant's  breach  of  the  same 
contract,  it  was  held  that  one  of  the  sureties,  who  guaranteed  the  due  per- 
formance of  the  contract  on  the  part  of  the  claimant,  was  directly  interested 
in  the  suit,  as  a  judgment  for  the  contractor  would  relieve  him  of  all  liabil- 
ity as  surety,  and  that  he  was,  therefore,  not  a  competent  witness  for  the 
daimant.     Wood's  Case^  10  Ct.  CI.,  395;  Maeauley'a  Case,  11  Id.,  575. 

Seo.  1080.  Examination  of  cIaimant.^The  court  may, 
at  the  instance  of  the  attorney  or  solicitor  appearing  in  be- 
half of  the  United  States,  make  an  order  in  any  case  pending 
therein,  directing  any  claimant  in  such  case  to  appear,  upon 
reasonable  notice,  before  any  commissioner  of  the  court,  and 


444  FEPEBAL  PBAOTICE. 

be  examined  on  oath  touching  any  or  all  matters  pertaining  to 

said  claim.    Such  examination  shall  be  reduced  to  writing  by 

the  said  commissioner,  and  be  returned  to  and  filed  in  the 

court,  and  may,  at  the  discretion  of  the  attorney  or  solicitor 

of  the  United  States  appearing  in  the  case,  be  read  and  used 

as  evidence  on  the  trial  thereof.    And  if  any  claimant,  after 

such  order  is  made,  and  due  and  reasonable  notice  thereof  is 

given  to  him,  fails  to  appear,  or  refuses  to  testify  or  answer 

fully  as  to  all  matters  within  his  knowledge  material  to  the 

issue,  the  court  may,  in  its  discretion,  order  that  the  said 

cause  shall  not  be  brought  forward  for  trial  until  he  shall 

have  fully  complied  with  the  order  of  the  court  in  the  prem>- 

ises. 

3:Mar.,  1863,  c.  92,  s.  6,  y.  12,  p.  766;  25  June,  1868,  c.  71,  8.  4,  v.  15,  p. 
75. 

In'Maeauley^s  C<Me,  11  Gt.  GL,  575,' the  claimant  brought  his  action  as 
assignee  of  a  treasury  warrant,  and  the  defendants  moved  for  an  order  to 
examine  the  chiimant  and  the  assignor  as  witnesses,  but  it  was  held  that  al- 
though the  claimant  might  be  examined  under  the  provisions  of  this  section, 
the  right  cannot  be  extended  to  any  other  person.  It  was  further  held  that 
the  government  might  call  as  a  witness,  under  section  1079,  the  assignor  bf 
the  claim,  or  a  person  interested  in  the  event  of  the  suit,  and  that  the  de- 
fendants, after  having  taken  a  deposition  of  such  person,  could  withhold  the 
same. 

Seo.  1081.    Testimony  taken  where  deponent  resides. 

— ^The  testimony  in  cases  pending  before  the  court  of  claims 
shall  be  taken  in  the  county  where  the  witness  resides,  when 
the  same  can  be  conveniently  done. 
24  Feb.,  1855,  c.  122,  s.  3,  v.  10,  p.  613. 

Seo.  1082.  Witnesses,  how  compelled  to  attend  be* 
fore  commissioners. — ^The  court  of  claims  may  issue  sub- 
poenas to  require  the  attendance  of  witnesses  in  order  to  be 
examined  before  any  person  commissioned  to  take  testimony 
therein,  and  such  subpoenas  shall  have  the  same  force  as  if  is- 
sued from  a  district  court,  and  compliance  therewith  shall  be 
compelled  under  such  rules  and  orders  as  the  court  shall  es- 
tablish. 

24  Feb.,  1855,  c.  122,  s.  3,  v.  10,  p.  613. 
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Seo.  1083.  Cross-examinatioiL — In  taking  testimoDj  to 
be  nsed  in  support  of  any  claim,  opportunity  shall  be  given  to 
the  United  States  to  file  interrogatories,  or  by  attorney  to  ex- 
amine witnesses,  under  such  regulations  as  said  court  shall 
prescribe;  and  like  opportunity  shall  be  iKfforded  the  claim- 
ant, in  cases  where  testimony  is  taken  on  behalf  of  the  United 
States,  under  like  regulations. 

24  Feb.,  1855,  c.  122,  s.  5,  y.  10,  p.  613. 

Seo.  1084.  Witnesses,  how  sworn. — The  commissioner 
taking  testimony  to  be  used  in  the  court  of  claims  shall  ad- 
minister an  oath  or  affirmation  to  the  witnesses  brought  before 
him  for  examination. 

24  Feb.,  1855,  c.  122,  s.  3,  v.^0,  p.  613. 

Seo.  1085.    I^es  of  commissioner,  by  whom  paid.— 

When  testimony'  is  taken  for  the  claimant,  the  fees  of  the 
commissioner  before  whom  it  is  taken,  and  the  cost  of  the 
commission  and  notice,  shall  be  paid  by  such  claimant;  and 
when  it  is  taken  at  the  instance  of  the  government,  such  fees, 
together  with  all  postage  incurred  by  the  assists^nt  attorney- 
general,  shall  be  paid  out  of  the  contingent  fund  provided  for 
the  court  of  claims,  or  other  appropriation  made  by  congress 
for  that  purpose. 

24  Feb.,  1855,  c.  122,  s.  3,  v.  10,  p.  618. 

Seo.  1086.    Claims  forfeited  for  frand.— Any  person 

who  corruptly  practices  or  attempts  to  practice  any  fraud 
against  the  United  States  in  the  j>roof,  statement,  establish- 
ment, or  allowance  of  any  claim,  or  of  any  part  of  any  claim 
against  the  United  States,  shall  ipso  facto  forfeit  the  same  to 
the  government;  and  it  shall  be  the  duty  of  the  court  of  claims, 
in  such  cases,  to  find  specifically  that  such  fraud  was  practiced 
or  attempted  to  be  practiced,  and  thereupon  to  give  judgment 
that  such  claim  is  forfeited  to  the  government,  and  that  the 
claimant  be  forever  barred  from  prosecuting  the  same. 

3  Mar.,  1863,  c.  92,  s.  11,  v.  12,  p.  767. 
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Sbo.  1087.    New  trial  on  motion  of  claimant— Wlien 

judgment  is  rendered  against  any  claimant,  the  court  may 
grant  a  new  trial  for  any  reason  which,  by  the  rules  of  com- 
mon law  or  chancery  in  suits  between  individuals,  would  furn- 
ish sufficient  ground  for  granting  a  new  trial. 

24  Feb.,  1855,  c.  122,  s.  9,  v.  10,  p.  614. 

Seo.  1088.    New  trial  on  motion  of  United  States,— 

The  court  of  claims,  at  any  time  while  any  claim  is  pending 
before  it,  or  within  two  years  next  after  the  final  disposition, 
of  such  claim,  may,  on  motion  on  behalf  of  the  United  Statfes, 
grant  a  new  trial  and  stay  the  payment  of  any  judgment 
therein,  upon  such  evidence,  cumulative  or  otherwise,  as  shall 
satisfy  the  court  that  any  fraud,  wrong,  or  injustice  in  the 
premises  has  been  done  to  the  United  States^  but  until  an  or- 
der is  made  staying  the  payment  of  a  judgment,  the  same 
shall  be  payable  and  paid  as  now  provided  by  law. 

25  June,  1868,  c.  71,  s.  2,  v.  15,  p.  75. 

Pinal  disposition.— The  words  **final  disposition''  used  in  this  section, 
were  constraed  by  the  Supreme  Court  in  Ex  parte  Russellt  13  Wall.,  664,  to 
mean  the  final  determination  of  the  sijit  on  appeal,  if  an  appeal  is  taken,  or 
if  none  is  taken,  then  its  final  determination  in  the  court  of  claims;  and  that 
the  court  of  claims  may  grant  a  new  trial,  if  it  be  done  within  two  years 
next  after  the  final  disposition,  although  the  case  may  havie  been  decided  on 
appeal  in  the  Supreme  Court. 

In  United  States  v.  Young ^  94  IT.  S.,  258,  it  was  held  that  the  granting 
of  a  new  trial  by  the  court  of  claims,  after  rendering  a  judgment  and  while 
the  appeal  is  pending,  vacates  the  judgment,  and  the  court  resumes  control 
of  the  case  and  the  parties;  and  that  a  writ  of  certiorari  will  not  be  granted 
to  compel  the  court  of  claims  to  send  up  the  proceedings  subsequent  to  the 
appeal;  but  that  after  final  judgment  the  proceedings  in  which  the  new  trial 
was  obtained  may  be  taken  to  the  Supreme  Court  for  review. 

See,  also,  Latham^ a  Appeal^  9  Wall.,  145;  United  States  r .  Ayers,  9  Id.| 
610;  United  States  v,  Crusell,  11  Id.,  1;  Ex  parte  Buaselh  13  Id.,  664; 
Ex  parte  United  States,  16  Id.,  699;  Douglas'  Case,  II  Ct.  CI.,  655. 

Seo.  1089.  Payment  of  judgments.— In  all  cases  of  final 
judgments  by  the  court  of  claims,  or,  on  appeal,  by  the  Su- 
preme Court,  where  the  same  are  afSrmed  in  favor  of  the 
claimant,  the  sum  due  thereby  shall  be  paid  out  of  any  general 
appropriation  made  by  law  for  the  payment  and  satisfaction 
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of  private  claims,  on  presentation  to  the  secretary  of  the  treas- 
.nry  of  a  copy  of  said  judgment,  certified  by  the  clerk  of  the 
court  of  claims,  and  signed  by  the  chief  justice,  or,  in  his  ab- 
sence, by  the  presiding  judge  of  said  court. 
8  Mar.,  1863,  c.  92,  s.  7,  v.  12,  p.  766;  3  Mar.,  1875,  e.  149,  f>.  18,  p,  481. 

Sec.  1090.  Interest. — In  cases  where  the  judgment  ap- 
pealed from  is  in  favor  of  the  claimant,  and  the  same  is  af- 
firmed by  the  Supreme  Court,  interest  thereon  at  the  rate  of 
five  per  centum  shall  be  allowed  from  the  date  of  its  presenta- 
tion to  the  secretary  of  the  treasury  for  payment  as  aforesaid, 
but  no  interest  shall  be  allowed  subsequent  to  the  affirmance, 
unless  presented  for  payment  to  the  secretary  of  the  treasury 
as  aforesaid. 
3  Mar.,  1863.  c.  92,  s.  7,  v.  12,  p.  766. 

Seo.  1091.  Interest  en  claims. — No  interest  shall  be  al- 
lowed on  any  claim  up  to  the  time  of  the  rendition  of  judg- 
ment thereon  by  the  court  of  claims,  unless  upon  a  contract 
expresj^y  stipulating  for  the  payment  of  interest. 

3  Mar.,  1863,  c.  92,  s.  7,  v.  12,  p.  766. 

Seo.  1092.    Payment  of  jtidgment  a  fiill  dicharge,  etc 

— The  payment  of  the  amount  due  by  any  judgment  of  the 
court  of  claims  and  of  any  interest  thereon  allowed  by  law, 
'  as  hereinbefore  provided,  shall  be  a  full  discharge  to  the 
United  States  of  all  claim  and  demand  touching  any  of  the 
matters  involved  in  the  controversy. 
3  Mar.,  1863,  c.  92,  s.  7,  v.  12,  p.  766. 

Seo.  1093.  Final  judgments  a  bar.— Any  final  judg- 
ment against  the  claimant  on  any  claim  prosecuted  as  pro- 
vided in  this  chapter  shall  forever  bar  any  further  claim  or 
demand  against  the  United  States  arising  out  of  the  matters 
involved  in  the  controversy. 

3  Mar.,  1863,  c.  92,  a.  7,  v.  12,  p.  766. 

BESIDENOE  OF  OFFICERS. 

Sbo.  2.  Must  reside  in  district— That  every  clerk  of 
the  circuit  or  district  court  of  the  United  States,  United  States 
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marshal,  or  United  States  district  attorney,  shall  reside  per- 
manently in  the  district  where  his  official  duties  are  to  be  per- 
formed, and  shall  give  his  personal  attention  thereto;  and  in 
case  any  such  officer  shall  remove  from  his  district,  or  shall 
fail  to  give  personal  attention  to  the  duties  of  his  office,  except 
in  case  of  sickness,  such  office  shall  be  deemed  vacant:  Pro- 
videdy  That  in  the  southern  district  of  New  York  said  officers 
may  reside  within  twenty  miles  of  their  district. 

Sec.  3.  Compensation  of  officers.— That  no  civil  officer 
of  the  government  shall  hereafter  receive  any  compensation 
or  perquisites,  directly  or  indirectly,  from  the  treasury  or 
property  of  the  United  States  beyond  his 'salary  or  compen- 
sation allowed  by  law:  Providedy  That  this  shall  not  be  con- 
strued to  prevent  the  employment  and  payment  by  the  de- 
partment of  justice  of  district  attorneys,  as  now  allowed  by 
law,  for  the  performance  6f  services  not  covered  by  their  sal- 
ary or  fees. 

1  Seas.,  43  Cong.,  p.  109. 
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Bole  No«  1/ 

OLEBK. 

1.  Office — where . — ^The  clerk  of  this  court  shall  reside  and 
keep  the  office  at  the  seat  of  the  national  government,  and  he 
shall  not  practice,  either  as  an  attorney  or  counselor,  in  this 
court,  or  any  other  court,  while  he  shall  continue  to  be  clerk 
of  this  court 

Original  rale  promulgated  Feb.  3,  1790.     1  Gr.,  i;  1  Pet.,  v.    ReviBed 
and  corrected  at  the  December  term,  1858.    21  How.,  v. 

3.    Duties. — ^The  clerk  shall  not  permit  any  original  record 

or  paper  to  be  taken  from  the  court-room,  or  from  the  office, 

without  an  order  from  the  court. 

Original  rale  12,  promulgated  Aug.  7,  1797.  1  Cr.,  7;  1  Pet.  yii.   Re- 
vised and  corrected  at  the  December  term,  1858.    21  How.,  y. 

Bule  No.  2. 

ATTOBNEYS. 

1.     Admission  ot — It  shall  be  requisite  to  the  admission 

of  attorneys  or  counselors  to  practice  in  this  court,  that  they 

shall  have  been  such  for  three  years  past  in  the  Supreme 

Courts  of  the  States  to  which  they  respectively  belong,  .and 

29 


450  FBDEEAL  PEACTIOB. 

that  their  private  and  professional  character  shall  appear  to  be 
fair. 

Original  rule  2,  promulgated  Feb.  5,  1790.  1  Cr.,  6;  1  Pet.,  vi.  Re- 
vised and  corrected  at  December  term,  1858.    21  How.,  v. ' 

That  a  counselor  practicing  in  the  highest  court  in  the  State  of  New  York, 
in  which  he  resides,  had  been  struck  off  from  the  roll  of  counselors  of  the 
district  court  of  the  United  States  for  the  northern  district  of  New  York, 
by  order  of  the  judge  of  that  court,  for  contempt,  does  not  authorize  this 
court  to  refuse  his  admission  as  a  counselor  of  this  court  Ex  parte  Til- 
linghaat,  4  How.,  108. 

2.  Oath. — ^They  shall  respectively  take  and  subscribe  the 
following  oath  or  affirmation,  viz: 

I, ,  do  solemnly  swear  (or  affirm,  as  the  case  may 

be),  that  I  will  demean  myself,  as  an  attorney  and  counselor  of 
this  court,  uprightly,  and  according  to  law;  and  that  I  will 
support  the  Constitution  of  the  United  States. 

Original  rule  6,  promulgated  Feb.  7,  1791.    1  Cr.,  6;  1  Wh.,  vi.  Pet.,  vi. 

Original  rules  3  and  4,  promulgated  Feb.  5,  1790.  1  Cr.,  6;  1  Wh.,  xiii: 
and  1  Pet.,  vi;  and  rule  14;  1  Cr.,  7;  1  Wh.,  xvi,  and  1  Pet.,  vii;  the  last 
promulgated  August  term,  1801.  All  relating  to  attorneys  and  counselors, 
revised  and  corrected  December  term  1858.  21  How.,  v.  Amendment 
to  second  clause,  promulgated  March  10, 1865.  2  Wall.,  vii.  Ame|idment 
rescinded  December  term,  1866.    4  Wall.,  vii. 

CHAP.  81.— An  Act  to  relieve  certain  legal  disabilities  of  women. 

Women  admitted  to  practice. — Be  it  enacted  ly  the  Sen- 
ate and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled^  That  any  woman  who  shall 
have  been  a  member  of  the  bar  of  the  highest  court  of  any 
State  or  Territory,  or  of  the  Supreme  Court  of  the  District  of 
Columbia  for  the  space  of  three  years,  and  shall  have  main- 
tained a  good  standing  before  such  court,  and  who  shall  be  a 
person  of  good  moral  character,  shall,  on  motion,  and  the  pro- 
duction of  such  record,  be  admitted  to  practice  before  the 
Supreme  Court  of  the  United  States. 

Approved,  February  16, 1879. 
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Bule  No.  8. 

PRACTICE. 

How  regulated. — ^This  court  consider  the  practice  of  the 
courts  of  king's  bench,  and  of  chancery,  in  England,  as  afford- 
ing outlines  for  the  practice  of  this  court;  and  they  will,  from 
time  to  time,  make  such  alterations  therein  as  circumstances 
may  render  necessary. 

Original  rule  7,  announced  August  8,  1791.  1  Cr.,  xvii;  1  Wh.,  xiv;  1 
Pet.,  vi.    Revised  and  corrected  December  tenn,  1858.    21  How.,  ▼. 

Bole  No.  4. 

BILL  OF  EXCEPTIONS. 

Allowance  of. — Hereafter  the  judges  of  the  circuit  and  dis- 
trict courts  shall  not  allow  any  bill  of  exceptions  which  shall 
contain  the  charge  of  the  court  at  large  to  the  jury  in  trials  at 
common  law,  upon  any  general  exception  to  the  whole  of  such 
charge.  But  the  party  excepting  shall  be  required  to  state  dis- 
tinctly the  several  matters  of  law  in  such  charge  to  which  he 
excepts;  and  such  matters  of  law,  and  those  only,  shall  be 
inserted  in' the  bill  of  exceptions,  and  allowed  by  the  court. 

Original  rule  8,  announced  Feb.  4,  1795.  1  Cr.,  6;  1  Wh.,  xiv;  1  Pet., 
vi.    Revised  and  corrected  December  term,  1858.    21  How.,  vi. 

A  bill  of  exceptions  ought  to  state  that  evidence  was  offered  of  the  facts 
ui)on  which  the  opinion  of  the  court  was  prayed.    Vasse  v.  Smith,  6  Cr.,  226. 

It  is  not  necessary  that  a  bill  of  exceptions  should  be  formally  drawn  and 
signed  before  the  trial  is  ended.  The  exceptions  may  be  taken  at  the  trial, 
and  noted  by  the  court,  and  may  afterwards,  during  Uie  term,  be  reduced  to 
form,  and  signed  by  the  judge.  But  in  such  cases  it  is  signed  nunc  pro  tunc^ 
and  purports  on  its  face  to  be  the  same  as  if  actually  reduced  to  form  and 
signed  during  the  trial.  It  would  be  a  fatal  error  if  it  were  to  appear  other- 
wise. Walton  p.  The  United  States,  9  Wh.,  651.  See  Pennock  v.  Dta- 
logue,  2  Pet.,  1;  Carver  v.  Astor,  4  Id.,  80;  Ex  parte  Bradstreetj  4  Id., 
102;  Conrad  v.  The  P.  Ine.  Co.,  6  Id.,  262. 

The  law  requires  that  a  bill  of  exceptions  should  be  tendered  at  the  trial. 
If  a  party  intends  to  take  a  bill  of  exceptions,  he*8honld  give  notice  to  the 
judge  at  the  trial;  and  if  he  does  not  file  it  at  the  trial,  he  should  move  the 
judge  to  assign  a  reasonable. time  in  which  he  may  file  it.  A  practice  to  sign 
it  after  Che  term  must  be  understood  to  be  matter  of  consent  between  the 
parties^  unless  the  judge  has  made  an  express  order  in  the  term  allowing 
such  a  period  to  prepare  it.    Ex  parte  Bradstreet,  4  Pet.  102. 

When  an  exception  is  taken  on  the  trial  to  evidence,  after  it  has  been  given 
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without  objection  to  the  whole  matter  stated  in  the  exception,  if  any  part  of 
it  was  admissible,  the  objection  may  be  properly  overruled.  It  is  the  duty 
of  the  party  taking?  exceptions  to  evidence  to  point  out  the  part  excepted  to, 
where  the  evidence  consists  of  a  number  of  particulars,  so  that  the  attention 
of  the  court  may  be  drawn  to  the  particular  objections.  Moore  v.  The  Bank 
of  the  Metropolis,  13  Pet,  302. 

Where  a  general  objection  is  made  in  the  court  below  to  the  reception  of 
evidence,  without  stating  the  grounds  of  the  objection,  the  Supreme  Court 
considers  it  as  vague  and  nugatory,  and  should  not  have  been  tolerated  in 
the  court  below.  Camden  v.  Doremus^  3  How.,  515.  See,  also,  ZelUr'a 
Lessee  v,  Eckert  et  aZ.,  4  How.,  289,  297. 

.  It  is  not  correct  practice  to  except  generally  to  the  charge.  The  exceptions 
should  be  to  the  points  ruled.  Stimpson  r.  West  Chester  S'y  Co.,  4  How., 
380,  401. 

The  Supreme  Court  has  frequently  reprehended  the  practice  of  excepting 
to  instructions  as  a  tphole  instead  of  excepting,  as  they  should,  if  they  except 
at  all,  to  each  instruction  specifically.  Rogers  v.  The  Marshal,  1  Wall., 
644;  Harvey  v,  Tyler,  2  Id.,  328.  And  so,  also,  the  practice  of  making  a 
bill  of  exceptions  a  sort  of  index  or  history  of  the  ease,  is  condemned.  Evans 
r.  Patterson,  4  Wall.,  224. 

The  rulings  of  the  court  below  in  admitting  or  rejecting  evidence  can  be 
taken  to  the  Supreme  Court  for  revision  only  by  bill  of  exceptions.  Suydam 
V.  Williamson  et  all,  20  How.,  427. 

To  be  of  any  avail,  exceptions  must  be  drawn  up  so  as  to  present  distinctly 
the  ruling  of  the  court  upon  the  points  raised,  and  must  be  signed  and  sealed 
by  the  presiding  judge.  Unless  so  signed  and  sealed,  they  constitute  no  part 
of  the  record  that  can  be  considered  in  the  appellate  court.  Young  v.  Mar' 
tin,  8  Wall.,  354. 

A  bill  of  exceptions  cannot  be  used  to  bring  up  the  whole  of  the  testimony 
for  review  where  the  case  has  been  tried  before  the  court  without  a  jury, 
any  more  than  in  a  trial  by  jury.  Norris  v.  Jackson,  9  Wall,  125.  See  15 
Wall.,  55. 

Bole  No.  6. 

FROOESB. 

1.  In  name  of  president. — All  process  of  this  court  shall 
be  in  the  name  of  the  president  of  the  United  States. 

Original  rule  5,  announced  Feb.  5,  1790.  1  Or.,  6;  1  Wh.,  xiv;  1  Pet., 
vi.    Revised  and  corrected  December  term,  1858.    21  How.,  vi. 

2.  Service  in  State . — When  process  at  common  law  or 
in  equity  shall  issue  against  a  State,  the  same  shall  be  serrcd 
on  the  governor,  or  chief  executive  magistrate,  and  attorney- 
general  of  such  State. 

Original  rule  10,  announced  August  12,  1796.  1  Cr.,  7.^  Revised  and 
adopted  December  term,  1858.    21  How.,  vi. 
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Service  of  process.— The  service,  to  begrood,  must  be  made  on  the  goy- 
emor  and  the  attorney-general.  A  eervice  on  only  one  is  not  sufficient.  The 
State  of  New  Jersey  v.  New  York,  3  Peters,  461;  S,  C,  5  Id.,  284;  6  Id., 
328.  See,  alsa,  The  State  of  Massachusetts  v.  The  State  of  Rhode  Island , 
12  Id.,  755;  Grayson  v.  Virginia,  3  Dall.,  320;  Chesholm's  Ex's  v.  Georgia, 
2  Id.,  419.    See,  also,  12  Pet,  755. 

3.  Service  of  snbpcena. — ^Process  of  Bubpoena,  issuing 
out  of  this  court,  in  any  suit  in  equity,  shall  be  served  on  the 
defendant  sixty  days  before  the  return  day  of  the  said  process; 
and  if  the  defendant,  on  such  service  of  the  subpoena,  shall 
not  appear  at  the  return  day  contained  therein,  the  complain- 
ant shall  be  at  liberty  to  proceed  ex  parte. 

Original  rule  10,  promulgated  August  12, 1796.  1  Cr.,  7;  I  Wh.,  xv;  1  Pet., 
vi.    Revised  at  December  term,  1858.    21  How.,  vi. 

Bule  No.  6. 

MOTIONS. 

1.  In  writing. — All  motions  hereafter  made  to  the  court 
shall  be  reduced  to  writing,  and  shall  contain  a  brief  state- 
ment of  the  facts  and  objects  of  the  motion. 

Original  rule  5.  1  Peters,  iv.  Revised  and  adopted  December  term,  1858. 
21  How.,  vi. 

2.  Argument  on. — One  hour  on  each  side  shall  be  allowed 
to  the  argument  of  a  motion,  and  no  more,  without  special 
leave  of  the  court,  granted  before  the  argument  begins. 

3.  Notice  of. — No  motion  to  dismiss,  except  on  special 
assignment  by  the  court,  shall  be  heard,  unless  previous  notice 
has  been  given  to  the  adverse  party,  or  the  counsel  or  attorney 
of  such  party. 

Original  rule  31,  promulgated  at  December  term,  1867.  6  Wall.,  v. 
Amendment  to  3d  paragraph,  May  8, 1876.    91 IJ.  S.,  ix. 

4.  Sabmission  of. — All  motions  to  dismiss  appeals  and 
writs  of  error,  except  motions  to  docket  and  dismiss  under  the 
ninth  rule,  must  be  submitted  in  the  first  instance  on  printed 
briefs  or  arguments.  If  the  court  desires  further  argument  on 
that  subject  it  will  be  ordered  in  connection  with  the  hearing 
on  the  merits.   The  party  moving  to  dismiss  shalf  serve  notice 
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of  the  motion,  with  a  copy  of  his  brief  or  argument,  on  the 
counsel  for  plaintiff  in  error  or  appellant  of  record  in  this 
court,  at  least  three  weeks  before  the  time  fixed  for  submitting 
the  motion,  in  all  cases  except  where  the  counsel  to  be  notified 
resides  west  of  the  Bocky  Mountains,  in  which  case  the  notice 
shall  be  at  least  thirty  days. 

Promulgated,  May  6th,  1872.    13  Wall.,  xi. 

5.  Service  by  mail. — Affidavit  of  the  deposit  in  the  mail 
of  the  notice  and  brief  to  the  proper  address  of  the  counsel  to 
be  served,  duly  post-paid,  at  such  time  as  to  reach  him  by  due 
course  of  mail  the  three  weeks  or  thirty  days  before  the  time 
fixed  by  the  notice,  will  be  regarded  as  prima  Jhcie-  evideiice 
of  service  on  counsel  who  reside  without  the  District  of  Co- 
lumbia. On  proof  of  such  service  the  motion  will  be  consid- 
ered, unless,  for  satisfactory  reasons,  further  time  be  given  by 
the  court  to  feither  party. 

Original  rale  8,  announced  February  4th,  1795.  1  Cr.,  7.  Reviaed  at  De* 
cember  term,  1858.    21  How.,  vi. 

6.  Motion  to  affirm . — ^There  may  be  united  with  a  mo- 
tion to  dismiss  a  writ  of  error  to  a  State  court,  a  motion  to 
affirm  on  the  ground  that,  although  the  record  may  show  that 
this  court  has  jurisdiction,  it  is  manifest  the  writ  was  taken 
for  delay  only,  or  that  the  question  on  which  the  jurisdiction 
depends  is  so  frivolous  as  not  to  need  further  argument. 

Under  amended  rale  6,  the  plaintiff  in  error,  or  the  appellant,  as  the  case 
may  be,  may,  with  a  motion  to  dismiss  the  writ  of  error  or  appeal,  unite  a 
motion  to  affirm  the  judgment  or  decree;  bu^  where  there  is  no  color  of 
right  to  a  dismissal,  the  case  being*  clearly  within  the  jurisdiction  of  the 
court,  a  motion  to  affirm  merely  will  not  be  sustained.  Whitney  v.  Cook,  99 
U.  S.,  607. 

Motion  day. — ^The  court  will  not  hear  arguments  on  Satur- 
day (unless  for  special  cause  it  shall  order  to  the  contrary), 
but  Will  devote  that  day  to  the  other  business  of  the  court 
The  motion  day  shall  be  Monday  of  each  week,  in  lieu  of  Fri- 
day;  and  motions  not  required  by  the  rules  of  the  court  to  be 
put  on  the  docket  shall  be  entitled  to  preference  immediately 
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after  the  reading  of  opinions,  if  such  motions  shall  be  made 

before  the  court  shall  have  entered  upon  the  hearing  of  a  cause 

upon  the  docket. 

Original  rule  33,  adopted  Febmazy  term,  1824.  9  Wh.,  iv.  Amended 
January  term,  1845.  8  How.,  v.  Revised  as  rule  27,  1858.  21  How.,  xv. 
Promulgated  as  amendment  to  rule  6,  Dec.,  14th,  1874.    20  Wall.,  xv. 

Biile  No.  7. 

LAW  LIBRARY. 

1.  Use  of  books. — During  the  session  of  the  court,  any 
gentleman  of  the  bar  having  a  cause  on  the  docket,  and  wish- 
ing to  use  any  book  or  books  in  the  law  library,  shall  be  at 
liberty,  upon  application  to  the  clerk  of  the  court,  to  receive 
an  order  to  take  the  same  (not  exceeding  at  any  one  time  three) 
from  the  libi-ary,  he  being  thereby  responsible  for  the  due  re- 
turn of  the  same  within  a  reasonable  time,  or  when  required 
by  the  clerk.  And  it  shall  be  the  duty  of  the  clerk  to  keep, 
in  a  book  for  that  purpose,  a  record  of  all  books  so  delivered, 
which  are  to  be  charged  against  the  party  receiving  the  same. 
And  in  case  the  same  shall  not  be  so  returned,  the  party  re- 
ceiving the  same  shall  be  responsible  for  and  forfeit  and  pay 
twice  the  value  thereof,  as  also  one  dollar  per  day  for  each 
day's  detention  beyond  the  limited  time. 

2.  Conference-room.— The  clerk  shall  talj;e  charge  of  the 
books  of  the  court,  together  with  such  of  the  duplicate  law 
books  as  congress  may  direct  to  be  transferred  to  the  court, 
and  arrange  them  in  the  conference-room,  which  he  shall  have 
fitted  up  in  a  proper  manner;  and  he  shall  not  permit  such 
books  to  be  taken  therefrom  by  any  one  except  the  judges  of 
the  court 

8.  Deposit  of  record.— The  clerk  shall  deposit  in  the  law 
library,  to  be  there  carefully  preserved,  one  copy  of  the  printed 
record  in  every  case  submitted  to  the  court  for  its  considera- 
tion, and  of  all  printed  motions,  briefs,  or  arguments  filed 
therein. 

Ori^final  rale  34,  adopted  January  term,  1828.  1  Pet.,  xi.  Amended  as 
rale  39.  7  Pet.,  iv.  Revised  December  term,  1858.  21  How.,  vi.  Amended 
Oct.,  25, 1875.    91  U.  S.,  vu. 
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Bole  No.  8. 

RETURN  TO  WRIT  OF  ERROR  Ajn>   RETURN  DAY. 

1.  How  return  made. — ^The  clerk  of  the  court  to  which 

any  writ  of  error  shall  be  directed  may  make  return  of  the 

same  by  transmitting  a  true  copy  of  the  record,  and  of  all 

proceedings  in  the  cause  under  his  hand  and  the  seal  of  the 

court. 

Original  rule  11,  adopted  February  13, 1797.  1  Cr.,  7.  Reyised  at  Decem- 
ber term,  1853.    21  How.,  vii.    See  Worcester  v,  Georgia,  6  Pet.,  515. 

A  case  camiot  be  brought  by  writ  of  error  from  a  circuit  court  of  the 
United  States  upon  an  agreed  statement  of  facts.  Under  the  rules  of  the 
Supreme  Court  the  clerk  of  the  circuit  court  to  which  a  writ  of  error  is  di- 
rected may  make  return  thereto  by  annexing  a  true  copy  of  the  record  and 
of  all  the  proceedings  in  the  cause  under  his  hand  and  the  seal  of  the  court. 
The  court  will  not,  according  to  the  rule,  hear  any  cause  without  a  complete 
copy  of  the  record  having  been  brought  lip.  Keene  v.  Whittaker  et  al,,  13 
Pet.,  459.    See,  also,  cases  cited  under  rule  9. 

2.  Opinion  to  accompany  record.— In  all  cases  brought 
to  this  court,  by  writ  of  error  or  appeal,  to  review  any  judg- 
ment or  decree,  the  clerk  of  the  court  by  which  such  judgment 
or  decree  was  rendered  shall  annex  to  and  transmit  with  the 
record  a  copy  of  the  opinion  or  opinions  filed  in  the  case. 

Promulgated  as  revised  April  28, 1873.    15  Wall.,  v. 

3.  Complete  record.— No  cause  will  hereafter  he  heard 
until  a  complete  record,  containing  in  itself,  without  refer- 
ences aliunde^  all  the  papers,  exhibits,  depositions,  and  other 
proceedings  which  are  necessary  to  the  hearing  in  this  court, 
shall  be  filed. 

Original  rule  25,  adopted  February  term,  1817.  2  Wh.,  i.  Revised 
December  term,  1858.    21  How.,  vii. 

Where  a  case  was  not  properly  prepared  in  the  circuit  court  for  hearing  on 
appeal,  the  decree  was  reversed,  and  the  cause  remanded,  with  leave  to  the 
plaintiff  to  amend  his  bill.    Estho  v,  Lear,  Adm'r,  7  Pet.,  130. 

A  citation  is  not  necessarily  a  part  of  the  record,  and  the  fact  of  its  hav- 
ing been  issued  and  served  may  be  proved  aliunde,  Itifierarity  v.  Byrne, 
5  How.,  295. 

4.  Original  papers. — Whenever  it  shall  be  necessary  or 
proper,  in  the  opinion  of  the  presiding  judge  in  any  circuit 
court,  or  district  court  exercising  circuit  court  jurisdiction, 


BULE8  OF  THE  U.  6.  SUFBEME  COURT.      457 

that  original  papers  of  any  kind  should  be  inspected  in  this 
court  upon  appeal  or  writ  of  error,  such  presiding  judge  may 
make  such  rule  or  order  for  the  safe-keeping,  transporting, 
and  return  of  such  original  papers  as  to  him  may  seem  proper; 
and  this  court  will  receive  and  consider  such  original  papers 
in  connection  with  the  transcript  of  the  prpceedings. 

Original  rule  33,  promulgated  December  term,  1867/  6  Wall.,  vi. 

Where  an  inspection  and  comparison  of  original  documents  is  material  to 
the  decision  of  a  prize  case,  the  Supreme  Court  will  order  the  original  pa* 
pers  to  be  sent  up  from  the  court  below.    The  ElHneur,  1  Wh.,  439. 

5.  Return  day  of  writ. — In  cases  where  final  judgment 
is  rendered  more  than  thirty  days  before  the  first  day  of  the 
next  term  of  this  court,  the  writ  of  error  and  citation,  if  taken 
before,  must  be  returnable  on  the  first  day  of  said  term,  and 
be  served  before  that  day;  but  in  cases  where  the  judgment 
is  rendered  less  than  thirty  days  before  the  first  day,  the  writ 
of  error  and  citation  may  be  made  returnable  on  the  third 
Monday  of  the  said  term^  and  be  served  before  that  day. 

If  the  writ  of  error  be  served  before  the  return  day,  it  may  be  returned  af- 
terward, even  at  a  subsequent  term,  and  the  appearance  of  the  defendant  in 
error  waives  all  objections  to  the  irregularity  of  the  return.  The  service  of 
the  writ  of  error  is  the  lodging  of  a^.  copy  thereof  for  the  adverse  party  in  the 
office  of  the  clerk  of  the  court  where  the  judgment  was  rendered.  Wood  v. 
Lide,  4  Cr.,  179. 

Where  the  citation  had  not  been  served  on  the  defendant  in  error  thirty 
days  the  court  refused  to  take  up  the  cause  until  the  thirty  days  had  expired 
unless  the  defendant  in  error  should  appear.  Lloyd  V.Alexander,  1  Or.,  111. 

A  writ  of  error  must  be  made  returnable  to  the  first  day  of  the  Supreme 
Court.  If  made  returnable  to  any  subsequent  day  it  is  erroneous  and  will 
be  dismissed  on  motion.  It  cannot  be  amended.  The  Ina,  Co,  v.  Mordecai, 
21  How.,  200;  Porter  v.  Foley,  Id.,  393;   Castro  v.  U,  8.,  3  Wall.,  46. 

Where  no  citation  is  served  upon  the  defendant  in  error  the  cause  must  be 
dismissed  on  motion.  Hogan  et  al  v.  Rose,  9  How.,  602;  Garrison  v.  Cass 
Co,,  5  Wall.,  823.  Appeals  from  district  court  of  California  under  the  act 
of  third  March,  1851,  held  subject  to  the  general  regulations  of  the  judiciary 
acts  of  1789  and  1803  as  construed  by  the  Supreme  Court,  hence  the  allow- 
ance of  the  appeal  together  with  a  copy  of  the  record  and  the  citation,  when 
a  citation  is  required,  must  be  returned  to  the  next  term  of  the  Supreme 
Court  after  the  appeal  is  allowed.  Castro  v.  The  U.S.,  3  Wall.,  46.  See, 
also,  German  v.  United  States,  5  Wall.,  825. 

Where  an  order  allowing  an  appeal  nunc  pro  tunc  was  made  four  years 
after  decree  rendered  and  the  record  not  taken  up  at  the  next  term,  and  no 
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cifcation  served,  the  appeal  was  dismissed.  Garridon  v»  Cass  County^  5 
Wall.,  823. 

A  citation  to  the  adverse  party  with  doe  return,  or  waived  by  general  ap- 
pearance, or  otherwise,  is  indispensable  to  jurisdiction  on  appeaL  *  Alttao  v. 
U.  S,,  6  Wall.,  824. 

Cases  cannot  be  brought  within  the  appellate  jurisdiction  by  agreement 
of  parties,  and  without  an  appeal  allowed  or  writ  of  error  served.  Wtish- 
ington  Co,  v.  DuraM,  7.WaU.,  694.  See,  also,  Mosshmm  v,  Higginson,  4 
DaU.,  12;  Blair  v.  MiUer,  Id.,  21. 

Bnle  No.  9. 

DOOEETINa  tOASBS. 

1.  Duty  of  appellant. — In  all  cases  where  a  writ  of  er- 
ror or  an  appeal  shall  be  brought  to  this  court  from  any  judg* 
ment  or  decree  rendered  thirty  days  before  the  commencement 
of  the  term,  it  shall  be  the  duty  of  the  plaintiff  in  error  or  ap* 
pellant,  as  the  case  may  be,  to  docket  the  cause  and  file  the 
record  thereof  with  the  clerk  of  this  court  within  the  first  six 
days  of  the  term ;  and  if  the  writ  of  error  or  appeal  shall  be 
brought  from  a  judgment  or  decree  rendered  less  than  thirty 
day9  before  the  commencement  of  the  term,  it  shall  be  the 
duty  of  the  plaintiff  in  error  or  appellant,  to  docket  the  cause 
and  file  the  record  thereof  with  the  clerk  of  this  court  within 
the  first  thirty  days  of  the  term;  and  if  the  plaintiff  in  error 
or  appellant  shall  fail  to  comply  with  this  rule,  the  defendant 
in  error  or  appellee  may  have  the  case  docketed  and  dismissed, 
upon  producing  a  certificate  from  the  clerk  of  the  court 
wherein  the  judgment  or  decree  was  rendered  stating  the  cause, 
and  certifying  that  such  writ  of  error  or  appeal  has  been  duly 
sued  out  and  allowed.  And  in  no  case  shall  the  plaintiff  in 
error  or  appellant  be  entitled  to  docket  the  cause,  and  file  the 
record  after  the  same  shall  have  been  docketed  and  dismissed 
under  this  rule,  unless  by  order  of  the  court 

Original  rule  16,  Februaiy  term,  1803.  1  Cr.,  7.  Revised  December  term, 
1858.    21How.,vii. 

Where  the  appellants  failed  to  lodge  a  transcript  of  the  record  of  the  cause 
with  the  clerk  of  the  Supreme  Court,  and  no  appeal  bond  and  security  being 
given,  the  appeal  was  dismissed.  Veitch  dt  Co.  v.  The  Farmer^s  Bank  of 
Alexandria,  6  Pet,  776. 
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Where  an  appeal  is  token  in  an  admiraliy  suit  from  the  circuit  court,  but 
not  proeecuted,  it  will  be  dismiBfled  upon  producing  a  certificate  of  the  court 
below  that  the  appeal  was  taken  and  not  prosecuted.  The  JottquUle,  6 
Wh.,  492. 

Where,  before  a  motion  is  made  to  dismiss,  the  cause  is  actually  placed 
on  the  docket  the  appeal  will  not  be  dismissed.  Under  such  circumstances, 
on  a  motion  to  docket,  when  a  motion  to  dismiss  is  contemporaneously  made, 
the  cause  will  be  allowed  to  be  docketed,  the  usual  bond  for  the  clerk's  fees 
being  given.  And  time  will  be  given  to  give  the  bond.  Owings  v.  LesaeeB 
of  Tieman,  10  Pet.,  24. 

On  a  motion  to  docket  and  dismiss  a  cause  in  which  a  writ  of  error  had 
been  sued  out  of  the  circuit  court,  the  plaintiff  in  error  having  failed  to  file 
the  writ  of  error  in  the  Supreme  Court,  and  to  prosecute  the  same,  the 
counsel  for  defendant  in  error  having  produced  the  original  writ  of  error, 
signed  by  the  clerk,  and  a  citation  signed  by  the  judge  of  the  circuit  court; 
it  was  held  that  the  substance  of  the  rule  was  complied  with  and  the  case 
was  docketed  and  dismissed.    Amit  v.  Pearle,  15  Pet.,  211. 

A  defendant  in  an  appeal,  using  the  copy  of  the  record  received  from  the 
circuit  court  lodged  by  the  appellant,  cannot  have  the  appeal  docketed  and 
dismissed  under  the  rule,  on  the  ground  that  the  api;>ellant  has  failed  to  com- 
ply with  the  rule  which  requires  a  bond  for  costs  to  be  given  to  the  clerk  of 
the  Supreme  Ck>urt  before  the  case  is  docketed.  He  must,  to  suntain  such  a 
motion,  produce  the  certificate  of  the  circuit  court  stating  the  cause,  and 
certifying  that  such  an  appeal  has  been  dul/  sued  out  and  allowed.  West 
et  ah  v'Braahear,  12  Pet.,  lOt.  See,  further,  Cfimn  v,  Breedlove,  15  Pet., 
284. 

The  meaning  of  this  rule  is,  that  jf  a  judgment  or  decree  in  the  court 
below  be  rendered  more  than  thirty  days  before  the  commencement  of  the 
term  of  the  Supreme  Court,  xmd  the  record  be  not  filed  within  the  first  six' 
days  of  the  term,  the  appellee  or  defendant  in  error  may  docket  the  case  and 
move  for  its  dismissal  as  the  rule  prescribes.  But  if  the  judgment  or  decree  of 
the  court  below  be  rendered  less  than  thirty  days  before  the  commencement 
of  the  term  of  the  appellate  court,  the  rule  does  not  apply.  The  United 
States  V.  Heirs  of  Baisdore^  7  How.,  658.  See,  also,  The  United  States  v. 
Fremont,  18  How.,  30;  Castro  v.  The  United  States,  3  Wall.,  46. 

On  a  motion  to  docket  and  dismiss  a  case  under  the  rule,  the  certificate  of 
the  clerk  of  the  court  below,  upon  which  the  motion  is  founded,  must  state 
the  names  of  the  parties  to  the  suit.  It  is  not  enough  to  say,  Joseph  W. 
Clark  and  others.  The  names  of  the  '*  others  **  must  be  set  forth.  Smith 
V.  Clark  etal^  12  How.,  21. 

Where  an  appeal  was  taken  from  a  decree  in  chancery,  which  was  ren- 
dered by  the  court  below  during  the  sitting  of  the  Supreme  Court  in  term 
time,  the  appellant  is  allowed  until  the  next  term  to  file  the  record;  and  a 
motion  to  dismiss  the  appeal,  made  at  the  present  term,  before  the  case  has 
been  regularly  entered  on  the  docket,  cannot  be  entertained,  nor  can  a  mo- 
tion to  award  a  procedendo.  Stafford  et  al.  f .  The  Union  Bank,  16 
How.,  135. 

A  certificate  from  the  clerk  of  the  circuit  court  that  he  cannot  make  out 
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the  record  in  time  to  comply  with  the  rule  of  the  Supreme  Court  as  to  RUng 
the  record,  does  not  furnish  a  sufficient  reason  for  an  extension  of  the  time 
prescribed  by  the  rule.    Sturgess  v,  Harroldy  18  How.,  40. 

An  appeal  or  writ  of  error  which  does  not  bring:  to  the  Supreme  Court  a 
transcript  of  the  record  before  the  expiration  of  the  term  to  which  it  is 
returnable,  is  no  longer  a  valid  appeal  or  writ.  Edmonson  v,  Bloomshire,  7 
WaU.,  306. 

If  it  appears  from  the  record  that  the  Supreme  Court  has  not  acquired 
jurisdiotion  of  the  case  for  want  of  proper  appeal  or  writ  of  error,  it  will  be 
dismissed,  although  neither  party  ask  it.    Id. 

2.  Right  of  appellee. — But  the  defendant  in  error  or  ap- 
pellee may,  at  his  option,  docket  the  cause,  and  file  a  copy  of 
the  record  with  the  clerk  of  the  court;  and  if  the  crfse  is  dock- 
eted, and  a  copy  of  the  record  filed  with  the  clerk  of  this 
court  by  the  plaintiff  in  error,  or  appellant,  within  the  periods 
of  time  above  limited  and  prescribed  by  this  rule,  or  by  the 
defendant  in  error,  or  appellee,  at  any  time  thereafter  during 
the  term,  the  case  shall  stand  for  argument  at  the  term. 

Original  rule  43,  promulgated  January  term,  1835.  9  Pet.,  vii.  Revised 
December  term,  1858.    21  How.,  viii. 

When  an  appeal  has  been  dismissed  on  the  ground  that  the  appellant 
has  failed  to  file  a  transcript  of  the  record  within  the  time  required  by  the 
rule  of  court,  an  official  certificate  of  the  dismissal  of  the  appeal  cannot 
properly  be  given  by  the  clerk  during  the  term.  The  appellant  may  file 
the  transcript  during  the  term,  and  move  to  have  the  case  reinstated.  To 
allow  such  certificate  would  be  to  pr^'udge  such  motion.  The  Bank  of  the 
United  States  et  al.  v.  Stcan,  3  Pet.,  69. 

3.  Appearance  for  appellant— Upon  the  filing  of  the 
transcript  of  a  record,  brought  up  by  writ  of  error  or  appeal, 
the  appearance  of  the  counsel  for  the  plaintiff  in  error  or  ap- 
pellant shall  be  entered. 

Original  rule  31,  promulgated  December  term,  1867.    6  Wall.,  v. 

4.  Extension  of  time. — In  all  cases  where  the  period  of 
thirty  days  is  mentioned  in  this  rule  it  shall  be  extended  to 
sixty  days  in  writs  of  error  and  appeals  from  California,  Ore- 
gon, Washington,  New  Mexico,  Utah,  Nevada,  Arizona,  Mon- 
tana and  Idaho. 

Original  order  63,  promulgated  December  term,  1853.  16  How.,  ix.  Re- 
vised December  term,  1858^  21  How.^  viii.  Amended  March.  li)r  1865. 
2  Wall.,  viii. 
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.  Bule  No.  10. 

SEOUBTTY  FOB  COSTS. 

1.  Bond  for  costs. — In  all  cases  the  plaintiff  in  error  or 
appellant,  on  docketing  a  canse  and  filing  the  record,  shall  en- 
ter into  an  undertaking  to  the  clerk  with  surety  to  his  satis- 
faction for  the  payment  of  his  fees,  or  otherwise  satisfy  him  in 
that  behalf. 

« 

Original  rule  20,  promnlgated  Febraary  term,  1808.  4  Cr.,  537.  Amended 
mie  87,  promulgated  January  term,  1831.  5  Id.,  vii,  724.  Amended  May  8, 
1876.    91U.S.,vii. 

Where  an  appeal  was  taken  from  a  decree  of  the  circuit  court,  and  a  copy 
of  the  record  in  due  form  lodged  with  the  derk  by  the  appellant,  but  the 
case  was  not  docketed  for  the  reason  that  appellants  failed  to  file  a  bond  to 
secure  the  clerk's  fees,  as  required  by  rule  of  court:  Held,  on  a  motion  by 
appellee  to  docket  and  dismiss  the  case,  that  this  motion  shduld  be  over- 
ruled. This  cannot  be  done  on  the  record  brought  up  by  appellant.  Anon., 
7  Pet.,  524.  See,  also,  West  v,  Brashear,  12  Pet.,  101;  Owinga  ©.  Tietman, 
10  Pet.,  447,  dted  ante\  Van  Rensellaer  v.  Watts,  7  How.,  785. 

PSIKTINa  BEOOBDS. 

2.  Costs  of  printing. — In  all  cases  the  clerk  shall  have 
twenty  copies  of  the  records  printed  for  the  court,  and  the 
costs  of  printing  shall  be  charged  to  the  government  in  the  ex- 
penses of  the  court. 

Original  rule  87,  promulgated  January  term,  1881.  5  Pet.,  vii,  724. 
Amended  Nov.  1, 1875.    91  U.  8.,  vii. 

3.  Clerk's  dnty.— The  clerk  shall  furnish  copies  for  the 
printer,  shall  supervise  the'printing,  and  shall  take  care  of 
and  distribute  the  printed  copies  to  the  judges,  the  reporter, 
and  the  parties,  from  time  to  time,  as  required. 

4.  Mannscript — costs. — In  each  case  fees  shall  be  charged 
in  the  taxable  costs  for  but  one  manuscript  copy  of  the  record, 
and  that  shall  be  to  the  party  bringing  the  cause  into  court, 
unless  the  court  shall  otherwise  direct. 

5-  Copy  to  each  party. — In  all  cases,  the  clerk  shall  de- 
liver a  copy  of  the  printed  record  to  each  party;  and,  in  cases 
of  dismissal,  reversal,  or  afSrmance,  with  costs,  the  fees  for  the 
said  manuscript  copy  of  the  record  shall  be  taxed  against  the 
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party  against  whom  costs  are  given,  and  which  charge  includes 
the  charge  for  the  copy  furnished  him.  * 

Original  rule  87,  promulgated  January  term,  1831.    5  Pet.,  vii,  724. 

6.  Costs  on  dismissal. — In  all  cases  of  dismissal  for  want 
of  jurisdiction,  the  fees  for  the  copy  shall  be  taxed  against  the 
party  bringing  the  cause  into  court,  unless  the  court  shall 
otherwise  direct. 

Original  rule  37,  January  term,  1831.    5  Pet.,  vii,  724;  7  Cr.,  724. 

Each  party  is  liable  to  the,  clerk  of  the  Supreme  Court  for  the  fees  due  ta 
him  from  each  party  respectlTely.  A  copy  of  the  record  is  no  part  of  the 
taxable  costs  of  a  suit  to  be  recovered  by  one  party  against  the  other;  but  the 
party  who  requires  the  copy  must  pay  the  clerk  for  it  Caldwell  r.  J<ick§Qn^ 
7  Cr.,  276. 

▲TTAOHMENT  FOB  COSTS. 

7.  When  may  issue.— Upon  the  clerk  of  this  court  pro- 
ducing satisfactory  evidence,  by  affidavit  or  the  acknowledg- 
ment of  th6  parties  or  their  sureties,  of  having  served  a  copy 
of  the  bill  of  fees  due  by  them,  respectively,  in  this  court,  on 
such  parties  or  their  sureties,  an  attachment  shall  issue  a^inst 
such  parties  or  sureties,  respectively,  to  compel  payment  of  the 
said  fees. 

Original  rule  81»  promulgated  February  term,  1808.  4  Cr.,  537;  1 
Wh.,  xviii;  1  Pei.  viii.    Amended  May  8, 1876.    91  U.  S.,  vii. 

See  Caldwell  v,  Jackson,  in  note,  clause  6  of  rule  10. 

Bule  No.  11. 

TRANSLATIONS. 

How  procured. — ^Whenever  any  record  transmitted  to  this 
court  upon  a  writ  of  error  or  appeal  shall  contain  any  docu- 
ment, paper,  testimony,  or  other  proceeding  in  a  foreign  lan- 
guage, and  the  record  does  not  also  contain  a  translation  of 
such  document,  paper,  testimony,  or  other  proceeding,  made 
under  the  authority  of  the  inferior  court,  or  admitted  to  be 
correct,  the  record  shall  not  be  printed;  but  the  case  shall  be 
reported  to  this  court  by  the  clerk^  and  the  court  will  there- 
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upon  remand  it  to  the  inferior  court,  in  order  that  a  transla- 
tion may  be  there  supplied  and  inserted  in  the  record. 
Origmal  rule  60,  December  term,  1851.   12  How.,  xi. 

Bule  No  12. 

EVIDENCE. 

1.  Farther  proof— how  taken. — In  all  cases  where  fur- 
ther proof  is  ordered  by  the  court,  the  depositions  which  shall 
be  taken  shall  be  bj  a  commission,  to  be  issued  from  this 
court,  or  from  any  circuit  court  of  the  United  States. 

Ori^al  rale  25,  promulgated  February  term,  1816,  1  Wb.,  xix;  rule  24 
in  r  Pet.,*ix. 

2.  In  admiralty  cases. — In  all  cases  of  admiralty  and 
maritime  jurisdiction,  where  new  evidence  shall  be  admissible 
in  this  court,  the  evidence  by  testimony  of  witnesses  shall  be 
taken  under  a  commission  to  be  issued  from  this  court,  or  from 
any  circuit  court  of  the  United  States,  under  the  direction  of 
any  judge  thereof;  and  no  such  commission  shall  issue  but 
upon  interrogatories,  to  be  filed  by  the  party  applying  for  the 
commission,  and  notice  to  the  opposite  party  or  his  agent  or 
attorney,  accompanied  with  a  copy  of  tlie  interrogatories  so 
filed,  to  file  cross-interrogatories  within  twenty  days  from  the 
service  of  such  notice:  Providedj  howevevy  That  nothing  in 
this  rule  shall  prevent  any  party  from  giving  oral  testimony  in 
open  court  in  cases  where,  by  law,  it  is  admissible. 

Original  rule  32,  promulgated  February  term,  1817.  2  Wh.,  viij  1  Pet.,  ix. 

Bule  No.  18. 

DEEDS,  ETO.,  NOT  OBJECTED  TO,  ETC.,  ADMITTED,  ETC. 

Objections— when  taken.— In  all  cases  of  equity  and 
admiralty  jurisdiction,  heard  in  this  court,  no  objection  shall 
hereafter  be  allowed  to  be  taken  to  the  admissibility  of  any 
deposition,  deed,  grant,  or  other  exhibit  found  in  the  record  as 
evidence,  unless  objection  was  taken  thereto  in  the  court 
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below  and  entered  of  record;  but  the  same  shall  otherwise  be 
deemed  to  have  been  admitted  by  consent 

Original  rule  promulgated  February  term,  1824.   9  Wh.,  iv;  1  Pet.,  x. 

When  evidence  in  the  nature  of  further  proof  is  introduced,  and  no  formal 
order  or  objection  appear  on  the  record,  it  must  be  presumed  to  have  been 
done  by  consent,  and  the  irregularity  is  waived.  The  Pizarro,  2  Wh., 
227.  No  evidence  can  be  looked  into  in  the  appellate  court,  which  exercises 
its  appellate  jurisdiction,  that  was  not  before  the  circuit  court;  and  the 
evidence  certified  with  the  record  must  be  considered  in  the  Supreme  Court 
as  the  only  evidence  before  the  court  below.  Holmes  et  al,  v.  Trout  et  aL, 
7, Pet.,  171;  Boone  v.  Childs,  10  Id.,  177.  See,  also,  Hamson  v.  Nixon,  9 
Id.,  536,  and  Mitchell  v.  The  United  States,  Id.,  711;  The  Merchant's  Bank 
V.  Seaton,  1  Pet.,  299. 

Where  a  deed  was  objected  to  in  the  circuit  court  on  the  general  ground 
of  fraud,  but  no  specific  grounds  of  objection  were  made,  held  that  the 
Supreme  Court  could  not  inquire  into  the  correctness  or  incorrectness  of  the 
objection.    Thomas  v.  Lawson  et  aL,  21  How.,  381. 

Cases  in  equity  go  to  the  Supreme  Court  from  the  circuit  courts,  and  the 
district  courts  sittmg  as  circuit  courts,  by  appeal,  and  are  heard  upon  the 
proofs  sent  up  with  the  record.  No  new  evidence  can  be  received  in  the 
Supreme  Court  in  equity  cases.  Blease  v,  GarlingUm,  92  U.  S.,  1;  Bomer 
V.  Simon  et  al.,  91  U.  S.,  149. 

Bule  TSfo.  14« 

CEBTIOBASI. 

How  obtained. — No  certiorari  for  diminution  of  the  record 
shall  be  hereafter  awarded  in  any  cause,  unless  a  motion  there- 
for shall  be  made  in  writing,  and  the  facts  on  which  the  same 
is  founded  shall,  if  not  admitted  by  the  other  party,  be  verified 
by  affidavit.  And  all  motions  for  such  certiorari  shall  be 
made  at  the  first  term  of  the  entry  of  the  cause,  otherwise  the 
same  shall  not  be  granted,  unless  upon  special  cause  shown  to 
the  court,  accounting  satisfactorily  for  the  delay. 

Original  rule  31,  promulgated  February  term,  1824.  9  Wh.,  iv;  1  Pet.,  x. 

A  certiorari  will  be  awarded  upon  a  suggestion  that  the  citation  has  been 
served,  but  net  sent  up  with  the  transcript  of  the  record.  Field  v.  Milton, 
8  Cr.,  514.  If  the  original  judgment  be  reversed  the  reversal  of  the 
dependent  judgment  on  the  "  forthcoming  bond  ^*  follows  of  course;  but  a 
special  certiorari  is  necessary  to  bring  up  the  execution  upon  which  the  bond 
was  given  so  as  to  show  the  coimection  between  the  two  judgments.  Bar- 
ton V.  Petit  et  al,,  7  Cr.,  288. 

A  return  to  a  certiorari  made  by  thd  clerk  of  the  drcoit  court  is  sufficient 


RULES  OF  THE  U.  8.  SUPREME  COURT.      465 

without  being  signed  by  the  judge.  Stewart  v.  Inghy  9  Wh.,  526;  Wor- 
cester V.  The  State  of  Georgia,  6  Pet.,  515,  536. 

Where  a  part  of  the  charge  of  the  judge  which  was  embraced  in  an 
exception  is  omitted  from  the  record  sent  up  to  the  Supreme  Court  the 
plaintiff  in  error  will  be  entitled  to  a  certiorari  upon  producing  a  copy  of 
the  exception  properly  certified .  Stimpaon  v.  West  Chester  R.Co,,S  How. ,  553. 

Where  there  appears  to  be  an  omission  in  the  record  of  an  important  paper, 
which  may  be  necessary  for  a  correct  decision  of  the  case  of  the  defendant 
in  error,  who  has  no  counsel  in  court,  the  court  wiD,  of  its  own  motion, 
order  the  case  continued  and  a  certiorari  to  be  issued  to  bting  up  the  miss- 
ing paper.    Morgan  v,  Courteniua  et  al.,  19  How.,  8. 

On  a  mere  petition  for  a  certiorari  the  court,  according  to  its  better  and 
more  regular  practice,  will  decline  to  hear  the  case  upon  the  merits,  even 
though  counsel  for  the  petitioner  produce  a  copy  of  the  record  admitted  on 
the  other  Bide  to  be  a  true  one.  It  will  wait  the  return  in  form  from  the  court 
below.    Ex  parte  Dugan,  2  Wall.,  134. 

The  Supreme  Court  will  award  a  certiorari  when  diminution  of  the  record 
is  suggested  even  at  the  third  term,  if  the  delay  be  accounted  for;  but  the 
hearing  of  the  case  will  not  be  postponed  on  that  account.  Clark  c . 
Hacketty  1  Black.  77;  Steams  v.  The  United  States y  4  Wall.,  1. 

The  writ  of  certiorari  being  properly  used  to  bring  up  to  the  court  of 
error  on  allegation  of  diminution  out  branches  of  the  record,  or  other  docu- 
ments or  writings  in  the  court  below  which  have  not  been  certified  or  sent 
up,  is  not  proper  to  be  asked  for  where  it  is  desired  to  have  the  court  of 
claims  supply  certain  supposed  defects  in  its  conclusions  deducible  from  the 
evidence  before  it.    United  States  v,  Adams,  9  Wall.,  661. 

The  circuit  court  has  no  power  to  issue  a  writ  of  certiorari  to  a  commissioner 
appointed  by  the  court  under  the  act  of  September  18, 1850,  such  commissioner 
being  in  no  legal  sense  a  magistrate  inferior  to  the  circuit  court.  Ex  parte 
Van  Orden,  3  Blatchf.,  166. 

Bule  No.  15. 

DEATH   OF  A  PARTY. 

1.  Abatement — revivor. — Whenever,  pending  a  writ  of 
error  or  appeal  in  this  court,  either  party  shall  die,  tlie  proper 
representatives  in  the  personalty  or  realty  of  the  deceased 
party,  according  to  the  nature  of  the  case,  may  voluntarily 
come  in  and  be  admitted  parties  to  the  suit,  and  thereupon  the 
cause  shall-  be  heard  and  determined  as  in  other  cases;  and  if 
such  representatives  shall  not  voluntarily  become  parties,  then 
the  other  party  may  suggest  the  death  on  the  record,  and 
thereupon,  on  motion,  obtain  an  order  that  unless  such  rep- 
resentatives shall  become  parties  within  the  first  ten  days  of 
the  ensuing  term,  the  party  moving  for  such  order,  if  defend- 
30 
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ant  in  error,  shall  be  entitled  to  have  the  writ  of  error  or 
appeal  dimissed;  and  if  the  party  so  moving  shall  be  plaintiff 
in  error,  he  shall  be  entitled  to  open  the  record,  and  on  hear- 
ing have  the  same  reversed,  if  it  be  erroneous;  provided,  how- 
ever, that  a  copy  of  every  such  order  shall  be  printed  in  some 
newspaper  at  the  seat  of  government  of  general  circulation, 
for  three  successive  weeks,  at  least  sixty  days  before  the 
beginning  of  the  term  of  the  Supreme  Court  then  next 
ensuing. 

Original  rule  31,  promnlffated  Febroaiy  term,  1821.  6  Wh.,  v;  1  Pet.,  ix. 
Amended,  December  11, 1879, 100  U.  S.,  vii. 

By  the  rules  of  the  Supreme  Court  of  the  United  States  if  either  party,  in 
real  or  personal  actions,  die  pending  the  writ  of  error,  his  representatives  in 
the  personalty  or  realty  may  voluntarily  become  parties,  or  may  be  com- 
pelled to  become  parties  in  the  manner  prescribed  by  the  rule.    Green  v. 
IVatkina,  6  Wh.,  260. 

Where  one  of  three  parties,  plaintiffs  in  a  writ  of  error,  dies  after  the  writ* 
of  error  is  issued,  it  is  not  necessary  to  make  the  heirs  and  representatives 
of  the  deceased  parties  to  the  writ  of  error,  as  the  cause  of  action  survives 
to  the  two  other  plaintifi&  in  error.  MeKinney  et  al.  v.  Ckirrollt  12 
Pet.,  66. 

A  writ  of  error  was  ordered  abated  at  the  December  term,  1850,  where  the 
death  of  the  plaintiff  in  error  was  suggested  and  leave  granted  to  make 
proper  parties  at  the  December  term,  1846,  which  had  not  yet  been  done. 
Phillips  V,  Preston,  11  How.,  294. 

2.  When  action  abates. — When  the  death  of  a  party  is 
suggested,  and  the  representatives  of  the  deceased  do  not 
appear  by  the  tenth  day  of  the  second  term  next  succeeding 
the  suggestion,  and  no  measures  are  taken  by  the  opposite 
party  within  that  time  to  compel  their  appearance,  the  case 
shall  abate. 

Original  rule  61,  promulgated  December  term,  1851.  13  How.,  v. 

Where  the  death  of  a  party  complainant  was  suggested  at  the  December 
term,  1851,  of  the  Supreme  Court,  and  his  legal  representatives  did  not 
appear  by  the  tenth  day  of  the  December  term,  1854,  the  bill  as  to  him  was 
abated  under  the  rule  of  the  court.  Barribeau  v.  Brant,  17  How.,  48.  See 
Suydam  t>.  Swing,  2  Blatchf.,  C.  C,  359. 

3.  Appeal  when  appellee  is  dead.— When  either  party 
to  a  suit  in  the  circuit  courts  of  the  United  States  shall  desire 
to  prosecute  a  writ  of  error  or  appeal  to  the  Supreme  Court 
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of  the  United  States  from  any  final  judgment  or  decree  ren- 
dered in  said  circuit  courts,  and  at  the  time  of  suing  out  such 
writ  of  error  or  appeal  the  other  party  to  the  suit  shall  be  dead, 
and  have  no  proper  representative  within  the  jurisdiction  of  the 
court  which  rendered  snch  final  judgment  or  decree,  so  that  the 
suit  cannot  be  revived  in  that  court,  but  shall  have  a  proper  rep- 
resentative in  some  State  or  Territory  of  the  United  States,  the 
party  desiring  such  writ  of  error  or  appeal  may  procure  the 
same,  and  may  supersede  or  stay  proceedings  on  sucli  judgment 
or  decree  in  the  same  manner  as  is  now  allowed  by  law  in  other 
cases,  and  shall  thereupon  proceed  with  such  writ  of  error  or 
appeal  as  in  other  cases.  And  within  thirty  days  after  the 
commencement  of  the  court  to  which  such  writ  of  error  or 
appeal  is  retulrnable,  the  plaintiff  in  error,  or  appellant,  shall 
make  a  suggestion  to  the  court,  supported  by  affidavit,  that 
the  said  party  was  dead  when  the  writ  of  error  or  appeal  was 
taken  or  sued  out,  and  had  no  proper  representative  within 
the  jurisdiction  of  the  court  which  rendered  said  judgment  or 
decree,  so  that  the  suit  could  not  be  revived  in  that  court,  and 
that  said  party  had  a  proper  representative  in  some  State  or 
Territory  of  the  United  States,  and  stating  therein  the  name 
and  character  of  suc^  representative,  and  the  State  or  Terri- 
tory in  which  such  representative  resides;  and,  upon  such 
suggestion,  he  may,  on  motion,  obtain  an  order  that  unless 
such  representative  shall  make  himself  a  party  within  the 
first  ten  days  of  the  ensuing  term  of  the  court,  the  plaintiff  in 
error,  or  appellant,  shall  be  entitled  to  open  the  record,  and, 
on  hearing,  have  the  judgment  or  decree. reversed,  if  the  same 
be  erroneous;  provided,  however,  that  a  proper  citation  recit- 
ing the  substance  of  such  order  shall  be  served  upon  such 
representative,  either  personally  or  by  being  left  at  his  resi- 
dence, at  least  sixty  days  before  the  beginning  of  the  term  of 
the  Supreme  Court  then  next  ensuing;  and  provided, 'also, 
that  in  every  such  case,  if  the  representative  of  the  deceased 
party  does  not  appear  by  the  tenth  day  of  the  term  next  suc- 
ceeding said  suggestion,  and  the  measures  above  provided  to 
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compel  the  appearance  of  such  representative  have  not  been 
taken  within  the  time  as  above  required  by  the  opposite  party, 
the  case  shall  abate;  and  provided,  also,  that  the  said  repre- 
sentative may  at  any  time  before  or  after  said  suggestion 
come  in  and  be  made  a  party  to  the  suit,  and  thereupon  the 
cause  shall  proceed,  and  be  heard  and  determined  as  in  other 
cases. 

Adopted  December  term,  1874. 

Bole  No.  16. 

NO  APPBABANOB  OF  PLAIHTIFF. 

On  trial. — Where  there  is  no  appearance  for  the  plaintiff 
when  the  case  is  called  for  trial,  the  defendant  may  have  the 
plaintift*  called  and  dismiss  the  writ  of  error,  or  may  open  the 
record  and  pray  for  an  affirmance. 

Original  rale  18}^,  promulgated  February  term,  1806.    3  Pet.,  xvii. 

An  appeal  will  be  dismissed  where,  at  the  term  to  which  it  was  returna- 
ble, the  transcript  was,  by  reason  of  the  laches  of  the  appellant,  not  filed, 
or  the  cause  not  docketed  in  the  Supreme  Court.  Oregsby  v.  Pureell,  d9  [J. 
S.,  505. 

The  appellee,  at  any  time  before  the  hearing,  may  take  advantage  of  the 
objection,  or  the  court  on  its  own  motion  may  dismiss  the  appeal.    Id. 

Where  a  cause  reached  in  its  regular  order  upon  the  docket  has,  under 
rule  16,  been  dismissed  by  reason  of  the  non-appearance  of  the  appellant, 
for  which  no  just  cause  existed,  it  will  not,  over  the  oljection  of  appellee, 
be  reinstated.    Hurley  v,  Jones^  97  U.  S.,  318. 

An  appeal  from  the  decree  which  the  circuit  court  passed  in  exact  accord- 
ance with  the  mandate  of  the  Supreme  Court  upon  a  previous  appeal,  will, 
upon  the  motion  of  the  appellee,  be  dismissed  with  costs.  Stewart  v,  Sala-^ 
mm,  97  U.  S.,  361. 

Bole  No.  17. 

NO  APPEARANCE  OF  DEFENDANT. 

On  trial . — ^Where  the  defendant  fails  to  appear  when  the 
cause  shall  be  called  for  trial,  the  court  may  proceed  to  hear 
an  argument  on  the  part  of  the  plaintiff,  and  to  give  judg- 
ment according  to  the  right  of  the  cause. 

Orif^inal  rule  15,  promulgated  December  9»  1801.  1  Cr.,  7;  1  Wh.,  xvi; 
1  Pet.,  vii. 
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Proclamaidon  having  been  made,  it  was  ordered  that  unless  the  State  ap- 
pear by  the  first  day  of  the  next  term^  or  show  cause  to  the  contrary,  judg- 
ment would  be  enteI^d  by  default.  Oswald  v.  The  State  of  New  York,  2 
BaU.,  415. 

Bole  No.  18. 

NO  APPEABANOE  OF  ETTHEK   PABTY. 

When  case  called. — When  a  case  is  reached  in  the  regular 
call  of  the  docket,  and  no  appearance  is  entered  for  either 
party,  the  case  shall  be  dismissed  at  the  costs  of  the  plaintiff. 

Original  rule  54,  promulgated  January  term,  1850.  8  How.,  v.  Rescinded 
by  rule  59  December  term,  1851.    12  How.,  xi. 

If  no  counsel  for  either  side  appears  when  the  cause  is  called,  the  writ  of 
error  will  be  dismissed.    Rodford  v.  Craig,  5  Cr.,  289. 

The  State  of  Massachusetts  having  appeared  to  .process  in  an  action 
against  her  at  the  suit  of  the  State  of  Rhode  Island,  and  having  failed  in  a 
motion  to  dismiss  the  bill  for  want  of  jurisdiction,  was  allowed  to  withdraw 
her  appearance.    Maeeachusetts  v,  Rhode  Island^  12  Pet.,  755. 

The  appearance  of  counsel  does  not  preclude  a  motion  to  dismiss  for  want 
of  jurisdiction,  or  any  other  sufficient  ground,  except  the  want  of  a  citation. 
It  is  the  practice  of  the  court  to  receive  such  motions  after  an  appearance 
has  been  entered.    United  States  v.  Yates  et  al,,  6  How.,  605. 

Bole  No.  19. 

KETTHEB  PABTY  READY   AT  SECOND   TERM. 

DismissaL — ^When  a  case  is  called  for  argument  at  two 
successive  terms,  and  upon  the  call  at  the  second  term  neither 
party  is  prepared  to  argue  it,  it  shall  be  dismissed  at  the  costs 
of  the  plaintiff,  unless  sufficient  cause  is  shown  for  further 
postponement. 

Original  rule  55,  promulgated  January,  1850.    8  How.,  vi. 

Bule  No.  20. 

PRINTED   ARGUMENTS. 

1.  Copies  distributed. — In  all  cases  brought  here  on  ap- 
peal, writ  of  error,  or  otherwise,  the  court  will  receive  printed 
arguments,  without  regard  to  the  number  of  the  case  on  the 
docket,  if  the  counsel  on  both  sides  shall  choose  so  to  submit 
the  same,  within  the  first  ninety  days  of  the  term;  but  twenty 
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copies  of  the  argnments,  signed  by  attorneys  or  coonselors  of 
this  court,  mast  be  first  filed:  ten  of  these  copies  for  the  conrt, 
two  for  the  reporter,  three  to  be  retained  by  fhe  clerk,  and  the 
residue  for  counsel. 

Original  rule  40,  promulgated  January  term,  1833.  7  Pet.,  iv.  Amended, 
16  Pet.,  viii.  Amended,  3  How.,  vi.  Amended,  8  How.,  vi.  Amended  at 
December  term,  1864.  2  Wall.,  viii.  See  8  Wall.,  yiii.  Amended,  May  3, 
1875.  21  Wall.,  V. 

2.  Effect  of  filing. — When  a  case  is  reached  in  the  regu< 
lar  call  of  the  docket,  and  a  printed  argument  shall  be  filed 
for  one  or  both  parties  the  case  shall  stand  on  the  same  foot- 
ing as  if  there  were  an  appearance  by  counsel. 

8.  Oral  argaineilt*-TWhen  a  case  is  taken  up  for  trial 
upon  the  regular  call  of  the  docket,  and  argued  orally  in 
behalf  of  only  one  of  the  parties,  no  printed  argument  will  be 
received,  unless  it  is  filed  before  the  oral  argument  begins,  and 
the  court  will  proceed  to  consider  and  decide  the  case  upon 
the  ex  parte  argument. 
Original  rule  58,  promulg^ated  December  term,  1850.   10  How.,  y. 

4.    No  brief  received  after  argument— No  brief  or 

argument  will  be  received,  either  through  the  clerk  or  other- 
wise, after  a  case  has  been  argued  or  submitted,  except  upon 
leave  granted  in  open  court  after  notice  to  opposing  counsel. 

December  term,  1874 

Bule  No.  21. 
ABGUMENT— BRIEFS. 

TWO  COUNSEL. 

Seo.  1.  Number. — Only  two  counsel  shall  be  heard  for 
each  party  on  the  argument  of  a  cause. 

Original  rule  23,  February  term,  1812.  1  Wh.,  rviii;  1  Pet.,  9.  Decem- 
ber term,  1870.    11  Wall..  9.  Amended,  November  16, 1872.   14  Wall.,  xi.  ^ 

The  Supreme  Court  refused  to  re-hear  a  cause  afler  the  term  in  which  it 
had  been  decided.    Anon,  7  Cr.,  1. 

This  rule  was  dispensed  with  in  McCullough  v.  StcUe  of  Maryland,  4 
Wheat.,  322.  Note— Th#  case  involving  a  constitutional  question  of  gfeat 
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public  importance  and  the  sovereigrn  rights  of  the  United  States  and  the  State 
of  Maryland.    The  Gray  Jacket,  5  Wall.,  370. 

As  a  general  rale,  where  the  United  States  is  a  party  to  a  cause  and  is 
represented  by  the  attorney-general,  or  the  assistant  attorney-general,  or  by 
special  counsel  employed  by  the  attorney-general,  no  counsel  can  be  heard 
in  opposition  on  behalf  of  any  other  of  the  departments  of  the  government. 
The  Ch'ay  Jacket,  5  Wall.,  370.  Though  the  rule  was  departed  from  in 
that  case  under  the  special  circumstances. 

TWO  nOTTBS. 

Seo.  2.  Time* — ^Two  honrs  on  each  side  shall  be  allowed  to 
the  argument,  and  no  more,  without  special  leave  of  the  court, 
granted  before  the  argument  begins.  The  time  thus  allowed 
may  be  apportioned  between  the  counsel  on  the  same  side,  at 
their  discretion;  provided,  always,  that  a  fair  opening  of  the 
case  shall  be  made  by  the  party  having  the  opening  and  clos- 
ing arguments. 

Original  rule  53,  January  term,  1850.  8  How.,  v.  Amended,  November 
16, 1872.  14  Wall.,  xi.  See  The  Gray  Jacket^  5  Wall.,  370,  cite(\in  note  to 
1st  paragraph  of  this  rule. 

BRIEFS. 

Sec.  3.  By  counsel  for  plaintiff  .—The  counsel  for  the 
plaintiff  in  error,  or  appellant,  shall  file  with  the  clerk  of  the 
court,  at  least  six  days  before  the  case  is  called  for  argument, 
twenty  copies  of  a  printed  brief,  one  of  which  shall,  on  appli- 
cation, be  furnished  to  each  of  the  counsel  engaged  upon  the 
opposite  side. 

Original  rule  30,  February  term,  1821,  6  Wh.,  v.  See  rule  27,  1  Pet., 
ix.  Rule  53,  promulgated  January,  1850.  8  How.,  v.  Amended  November 
16, 1872, 14  Wall.,  xi. 

Sec.  4.  Contents  of. — This  brief  shall  contain,  in  the 
order  here  stated — 

I.    Statement. — A  concise  abstract,  or  statement  of  the 

case,  presenting  succinctly  the  questions  involved,  and  the 

manner  in  which  thej  are  xaised. 

The  submission  of  a  cause  under  the  twentieth  rule  was  set  aside  for  non* 
compliance  with  paragraph  4,  subdivision  3,  of  rule  21,  which  provides  that 
**  when  a  statute  of  a  State  is  cited,  so  much  thereof  as  may  be  deemed  nec- 
essary to  the  decision  of  the  case  shall  be  printed  at  le^th,''  either  in  or 
ivith  the  brief.    School  District  v.  Insurance  Co,,  101  U.'S.,  472. 
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II.  Assignment  of  errors. — An  assignment  of  the  errors 
i-elied  upon,  which,  in  cases  brought  by  writ  of  error,  shall 
set  out  separately  and  specifically  each  error  asserted  and 
intended  to  be  urged;  and  in  cases  brought  up  by  appeal  the 
assignment  shall  state,  as  specifically  as  may  be,  in  what  the 
decree  is  alleged  to  be  erroneous.  If  error  is  assigned  to  a 
ruling  upon  the  report  of  a  master,  the  specification  shall 
state  the  exception  to  the  report  and  the  action  of  the  court 
npon  it. 

III.  Statement  of  points. — A  brief  of  the  argument, 
exhibiting  a  clear  statement  of  the  points  of  law  or  fact  to  be 
discussed,  with  a  reference  to  the  pages  of  the  record,  and  the 
authorities  relied  upon  in  support  of  each  point.  When  & 
statute  of  a  State  is  cited,  so  much  thereof  as  may  be  deemed 
necessary  to  the  decision  of  the  case  shall  be  printed  at  length. 

Seo.  5.  Charge  of  conrt. — ^When  the  error  alleged  is  to 
the  charge  of  the  court,  the  specification  shall  set  out  the  part 
referred  to  totidem  verbis^  whether  it  be  instructions  given  or 
instructions  refused. 

Prayers  for  instmctions  which  overlook  facts  of  which  there  is  evidence, 
or  which  assume  as  fact  that  of  which  there  is  no  evidence,  are  properly 
refused  by  the  court.    Lucas  v.  Brooks,  18  Wall.,  436. 

Sec.  6.  Errors. — When  the  error  alleged  is  to  the  admis- 
sion or  to  the  rejection  of  evidence,  the  specification  shall 
quote  the  full  substance  of  the  evidence  admitted  or  rejected. 
Twenty  printed  copies  of  the  abstract,  points  and  authorities 
required  by  this  rule  shall  be  filed  with  the  clerk  by  the  plaint- 
iff in  error  or  appellant  six  days,  and  by  the  defendant  in 
error  or  appellee  three  days  before  th©  case  is  called  for  argu- 
ment. 

Amended,  Februaiy  9,  1865.  2  Wall.,  viii. 

Unless  statements  of  the  case  are  furnished  to  the  court  according  to  the 
rule,  the  case  will  be  either  dismissed  or  contimied.  ,Pexton  v.  Brooks,  3 
Cr.,  92;  7  Cr..  99. 

Sec.  7.  Appellee's  brief. — Counsel  for  a  defendant  in 
error,  or  an  appellee,  shall  file  with  the  clerk  twenty  printed 
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copies  of  his  argument,  at  least  three  days  before  the  case  is 
called  for  hearing.  His  brief  shall  be  of  a  like  character  with 
that  required  of  the  plaintiff,  or  appellant,  except  that  no 
assignment  of  errora  is  required,  and  no  statement  of  the  case, 
unless  that  presented  bj  the  plaintiff,  or  appellant,  is  con- 
troverted. 

Sec.  8.    Errors  not  assigned  disregarded.— Without 

e(Uch  an  assignment  of  errors,  counsel  will  not  be  heard,  except 
at  the  request  of  the  court,  and  errors  not  assigned  according 
to  this  rule  will  be  disregarded,  though  the  court,  at  its  option, 
may  notice  a  plain  error  not  assigned. 

Sec.  9.  Effect  of  default. — ^When,  according  to  this  rule, 
a  plaintiff  in  error,  or  an  appellant,  is  in  default,  the  case  may 
be  dismissed  on  motion ;  and  when  a  defendant  in  error,  or  an 
appellee,  is  in  default,  he  will  not  be  .heard,  except  on  consent 
of  his  adversary,  and  with  request  of  the  court. 

Original  rule  53,  promulgated  January  term,  1850.    8  How.,  y. 

Seo.  10.    Effect  of  default  on  argument.— When  no 

counsel  appears  for  one  of  the  parties,  and  no  printed  brief  or 
argument  is  filed,  only  one  counsel  will  be  heard  for  the 
adverse  party;  but  if  a  printed  brief  or  argument  is  filed,  the 
adverse  party  will  be  entitled  to  be  heard  by  two  counsel. 

Ori^nal  rule  58,  promulgated  April  24,  1850.  8  How.,  vi.  Amended, 
February  9,  1865.  2  Wall.,  viii. 

If  counsel  for  appellant  neglect  to  furnish  the  court  with  a  statement  of 
the  points  of  the  case,  the  appeal  will  be  dismissed.  The  Schooner  Catha- 
rine V.  The  United  States,  7  Cr.,  99.  Pamphlets  sent  to  the  court  touch- 
ing the  questions  in  controversy  in  a  cause,  but  never,  having  been  pre- 
sented in  court  or  shown  to  the  opposite  counsel,  will  not  be  received  or 
examined  by  the  court.    Mitchell  v.  The  United  States,  8  Pet.,  307. 

It  has  often  been  decided  that  a  plaintiff  in  error  cannot  take  advantage 
of  rulings  upon  exceptions  in  his  own  favor  even  if  erroneous.  Nor  can  a 
statement  of  fact  signed  by  counsel  be  noticed  upon  error.  Bethell  v.  Mathews, 
13  Wall.,  1.  To  the  same  effect  are  Generes  v.  Bonnetner,  7  Wall.,  564; 
Avendano  v.  Jay,  8  Id.,  376;  Kearney  v.  Case,  12  Id.,  276.  See,  also. 
Schooner  Catharine,  7  Cr.,  99. 
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Bule  No.  22. 

OBDEB  OF  ABGUHEKT. 

Opening  and  close, — ^The  plaintiff  or  appellant  in  this 
conrt  shall  be  entitled  to  open  and  conclade  tlie  case.  Bnt 
when  there  are  cross-appeals  they  shall  be  arti^ued  together  as 
one  case,  and  the  plaintiff  in  the  court  below  shall  be  entitled 
to  open  and  conclade  the  argument. 

Bule  No.  28. 

INTSBEST. 

1.  On  affirmance. — In  cases  where  a  writ  of  error  is 
prosecuted  to  this  court  and  the  judgment  of  the  inferior  court 
is  affirmed,  the  interest  shall  be  calculated  and  levied  from  the 
date  of  the  judgment  below  until  the  same  is  paid,  at  the  same 
rate  that  similar  judgments  bear  interest  in  the  courts  of  the 
State  where  such  judgment  is  rendered. 

Original  rule  62,  promulgated  December  term,  1851.    13  How.,  v. 

Interest  is  to  be  calculated  to  the  present  time  (time  of  the  decision),  upon 
the  aggregate  sum  of  principal  and  interest  in  the  judgment  below;  but  not 
to  the  next  term  of  the  circuit  court,  when  the  mandate  of  the  Supreme 
Court  will  operate,  as  the  party  has  the  right  to  pay  the  money  immediately. 
Brown  v.  Van  Braam^  3  DalL,  344. 

The  party  is  as  well  entitled  to  interest  in  an  action  on  an  appeal  bond  as 
if  he  were  to  proceed  upon  the  judgment;  if  the  judgment  be  on  a  contract 
for  the  payment  of  money,  he  is  entitled  to  interest  from  the  rendition  of  the 
original  judgment.    Sneed  et  aL  f>.  Wisteret  al,,  8  Wh.,  690. 

The  mode  of  calculating  interest,  when  a  judgment  of  the  circuit  court  is 
affirmed,  is  to  compute  it  at  the  rate  of  six  per  cent  per  annum  from  the  day 
when  judgment  was  signed  in  the  circuit  court  until  paid.  Mitchell  v.  Har^ 
moniff  13  How.,  116.  Such  was  the  rule  at  that  time  (1851).  The  rule,  as  it 
now  stands,  was  promulgated  at  the  December  term,  1851,  but  did  not  take 
effect  until  the  December  term,  1852.  13  How.,  v.  Perkins  r.  Faumiqiiest 
et  ux,i  14  How.,  328. 

In  a  case  where  interest  as  a  general  thing  is  due,  the  fact  that  there  may  be 
no  statute  in  the  place  where  the  account  is  settled  and  the  transaction  takes 
place,  does  not  prevent  the  recovery  of  interest  In  such  a  case  interest  at 
a  reasonable  rate,  and  conforming  to  the  custom  which  obtains  in  the  com- 
munity in  dealings  of  the  same  character,  will  be  allowed  by  the  way  of 
damages  for  unreasonably  withholding  an  overdue  account.  Young  v. 
Goahe,  15  Wall.,  562. 

The  rule  of  court  respecting  interest  to  be  computed  on  judgments  and 
decrees  affirmed  in  the  Supreme  Court  never  applied  to  admiralty  cases. 
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The  18tli  rale  applied  alone  to  law  actions,  and  the  62d  rule  embraced  cases 

of  law  and  equity  only.   A  discretionaiy  powet  is  reserved  in  the  Supreme 

Court  to  add  to  the  damages  awarded  by  the  court  below  farther  damages  by 

way  of  interest  in  cases  where,  in  the  opinion  of  the  court  the  appellee,  upon 

prooft,  is  justly  entitled  to  such  additional  damages.    Hemingway  v.  Fisher , 

20  How.,  255.    To  the  same  effect  is  Himely  v.  Rose,  5  Cr.,  313,  317; 

The  Santa  Maria,  10  Wh.,  431.  See  United  States  Revised  Statutes,  §  1010, 
an/e,  p.  413. 

2.    Damages  where  appeal  for  delay.— In  all  cases 

where  a  writ  of  error  shall  delay  the  proceedings  on  the  judg- 
ment of  the  inferior  court,  and  shall  appear  to  have  been  sued 
out  merely  for  delay,  damages  at  the  rate  of  ten  per  cent,  in 
addition  to  interest,  shall  be  awarded  upon  the  amount  of  the 
judgment       ^ 

Original  rules  17  and  18,  promulgated  February  term,  1803.  1  Cr., 
zyiii.    Amended  December  term^  1874. 

Interest  on  the  amount  of  the  debt  as  ascertained  by  the  decree  of  the 
circuit  court  was  allowed  from  the  time  of  the  rendition  of  the  judgment,  but 
the  damages  aUowed  by  the  court  below  were  not  increased  by  computing 
interest  thereon.  Jennings  v.  The  Brig  Perseverance,  3  Dall.,  336.  Also, 
CoUon  V.  Wallace,  Id.,  302. 

It  is  solely  for  the  decision  of  the  Supreme  Court,  whether  damages  or 
interest  are  to  be  allowed  in  cases  of  affirmance.  If  upon  affirmance  no 
allowance  of  interest  or  damages  is  made,  it  is  equivalent  to  a  denial  of  any 
interest  or  damages.    Boyce*s  Ex's  v.  Grundy,  9  Pet.,  275. 

In  McNiel  v,  Holbrooke  12  Pet.,  the  court  refused  to  allow  ten  per  cent 
interest  as  damages  for  suing  out  the  writ  of  error,  considering  that  the  case 
did  not  come  within  the  rule. 

Where  the  only  exceptions  taken  in  the  court  below  were  to  the  refusal  of 
the  court  to  continue  the  case  to  the  next  term,  and  it  appeared  that  the 
continuance  asked  for  and  the  suing  out  of  the  writ  of  error  were  only  for 
the  purpose  of  delaying  the  payment  of  a  just  debt,  and  no  counsel  appear- 
ing in  the  Supreme  Court  on  either  side,  the  rule  was  applied  and  the  judg- 
ment below  affirmed  with  the  ten  per  cent  interest.  Batrow  v.  Hill,  13 
How.,  54. 

Where  no  question  is  made  on  the  trial  of  a  case  in  the  court  below  for 
the  consideration  of  the  Supreme  Court,  and  where  none  is  made  by  the 
plaintiff  in  error  by  counsel  or  otherwise  in  the  appellate  court,  the  judg- 
ment'will  be  affirmed  with  costs' and  ten  percent  interest.  Kilbaume  v.  Ths 
State  Savings  Itistitution,  etc.,  22  How.,  503. 

Where  parties  sued  on  a  promissory  note  executed  by  them  did  not 
pretend  to  have  any  defense,  entered  a  false  plea  which  was  overruled  onde- 
murrer,  refused  to  plead  in  bar,  and  judgment  was  entered  against  them  for 
want  of  a  plea,  the  Supreme  Court  affirmed  the  judgment  with  ten  percent 
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damages.    Sutton  ^^  a^*  f  •  Bancroft  et  ahy  23  How.,  320.  To  the  same  effect 
is  Jenkins  et  al,  v.  Banning,  Id.,  455;  Hall  t).  Jordan^  19  Wall.,  271. 

Under  the  28d  rule,  where  a  writ  of  error  has  been  sued  out  merely  for 
delay,  more  than  ten  per  cent  upon  the  amount  of  the  judgment  cannot  be 
awarded  as  damages,  but  the  court  may  give  less.  West  Wisconsin  K*y 
Co.  V,  Foley,  94  U.  S.,  100. 

3.    Same. — ^The  same  rule  shall  be  applied  to  decrees  for 

the  payment  of  money  in  cases  of  chancery,  unless  otherwise 

ordered  by  this  court. 

Original  rule  62,  promulgated  December  term,  1852.  13  How.,  y.  See, 
also,  1  Wh.,  xvi;  1  Pet.,  vii.   Amended  December  term,  1870.  11  Wall.,  x. 

Interest  is  not  allowed  in  admiralty  cases,  unless  specially  ordered  by  the 
court.    Hemingway  v,  Fisher,  .20  How.,  255. 

Bule  No.  24. 

COSTS. 

1.  On  dismissal. — In  all  cases  where  any  suit  shall  be  dis- 
missed in  this  court,  except  where  the  dismissal  shall  be  for 
want  of  jurisdiction,  costs  shall  be  allowed  to  the  defendant 
in  error  or  appellee,  as  the  case  may  be,  unless  otherwise 
agreed  by  the  parties. 

Original  rule  45,  promulgated  January  term,  1838.    12  Pet.,  vii. 

C!o6ts  will  be  allowed  upon  a  dismission  of  a  writ  of  error  for  want  of  jur- 
isdiction if  the  original  defendant  be  also  defendant  in  error.  Winchester 
V,  Jackson  et  al,,  3  Gr.,  514.  But,  see  Ingles  v.  Coolidge,  2  Wh.,  368, 
where  costs  were  denied  on  dismissal  for  want  of  jurisdiction.  The  same 
order  was  made  in  Mclver  v.  Wattles,  9  Wh.,  650,  and  also  in  Strater 
V.  Graham,  18  Id.,  602. 

In  Brown  v.  The  Union  Bank  of  Florida,  4  How.,  466,  where  no  citation 
was  served,  the  appeal  was  dismissed  with  costs. 

2.  On  affirmance. — In  all  cases  of  affirmance  of  any  judg- 
ment or  decree  in  this  court,  costs  shall  be  allowed  to  the  de^ 
fendant  in  error  or  appellee,  as  the  case  may  be,  unless  other- 
wise ordered  by  the  court. 

Original  rule  46,  promulgated  January  term,  1838.    12  Pet.,  vii. 

On  a  writ  of  error  to  the  high  court  of  appeals  of  the  State  of  Maryland 
the  judgment  of  that  court  was  reversed,  and  the  judgment  of  the  general 
court  of  Maryland  affirmed.  The  mandate  of  the  Supreme  Court  was  di- 
rected to  the  general  court,  and  the  costs  in  the  Supreme  Court  and  in  the 
courts  of  Maryland  were  allowed  to  the  i^aintiff  in  error.    Clarke  v.  Ear- 
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tooody  8  Dall.,  842.    See,  farther,  Campbell  v.  Oordon^  6  Cr.,  188.    See 
U.  S.  Revised  Statutes,  g  1010,  ante,  p.  418. 

3.  On  PeversaL — In  cases  of  reversal  of  any  judgment  or 

decree  in  this  court,  costs  shall  be  allowed  to  the  plaintiff  in 

error  or  appellant,  as  the  case  may  be,  nnless  otherwise  ordered 

by  the  court.    The  cost  of  the  transcript  of  the  record  from 

the  court  below  shall  be  a  part  of  such  costs,  and  be  taxable  in 

that  court  as  costs  in  the  case. 

Original  rale  22,  promnlgated  Febraary  term,  1810.  1  Wh.,  xviii.  Rule 
47,  promulgated  January  term,  1888.  12  Pet.,  iy.  Amended  December 
term,  1863.    1  Wall.,  vii. 

In  all  cases  of  reversal  where  the  Supreme  Court  directs  the  court  below 
to  enter  judgment  for  the  plaintiff  in  error,  the  court  below  will,  of  course, 
enter  the  judgment  with  the  costs  of  that  court.  McKnight  v,  Craig's 
Adrn'r,  6  Cr.,  187.    But,  see,  Monialet  v.  Murray,  4  Id.,  47. 

The  rule  as  announced  in  Bradstreet  v.  Potter,  16  Pet.,  818,  is,  that  in  all 
cases  of  reversals  of  any  judgment  or  decree  in  the  Supreme  Court,  except 
where  the  reversal  shall  be  for  want  of  jurisdiction,  costs  shall  be  allowed 
in  that  court  for  the  plaintiff  in  error,  or  appellant,  as  the  case  may  be,  un- 
less otherwise  ordered  by  the  court. 

4.  Not  applicable  to  United  States.— Neither  of  the 

foregoing  rules  shall  apply  to  cases  where  the  United  States 
are  a  party;  but  in  such  cases  no  costs  shall  be  allowed  in  this 
court  for  or  against  the  United  States. 
Original  rule  48,  promulgated  January  term,  1888.    12  Pet.,  iv. 

The  United  States  are  not  bound  to  pay  costs.  The  United  States  v. 
Hooe,  3  Cr.,  78;  The  Same  v.  Barker,  2  Wh.,  2»5. 

No  court  can  make  a  direct  judgment  or  decree  against  the  United  States 
for  costs  and  expenses,  in  a  suit  where  the  United  States  is  a  party,  either 
on  behalf  of  a  suitor  or  an  officer  of  the  government.  The  Antelope,  12 
Wh.,  546.  As  to  costs  in  admiralty  cases  see  The  United  States  v.  La 
Vengeance,  8  Dall.,  297. 

While  it  is  true  that  no  court  can  give  a  direct  judgment  against  the 
United  States  for  costs,  in  a  suit  to  which  they  are  party,  it  by  no  means 
follows  from  this  that  they  are  not  liable  for  their  own  costs.  No  direct  suit 
can  be  maintained  against  the  United  States,  but  when  an  action  is  brought 
by  the  United  States  to  recover  money  in  the  bands  of  a  party  who  has  a 
legal  claim  against  them  for  costs  he  may  set  up  such  claim  in  the  action' 
against  him.    United  States  v\  Ringold,  8  Pet.,  150. 

If  a  judgment  for  costs  be  given  against  the  United  States  by  the  court  be- 
low, it  will  be  reversed  on  appeal  or  writ  of  error,  as  th/j  United  States  are  not 
liable  for  costs.  The  United  States  v.  Boyd  et  ah,  5  How.,  29;  The  Same  v. 
McLemore,  4  Id.,  286. 
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5.  Procedendo. — In  all  cases  of  the  dismissal  of  any  suit 
in  this  court,  it- shall  be  the  duty  of  the  clerk  to  issue  a  man- 
date, or  other  proper  process,  in  the  nature  of  a  procedendo^ 
to  the  court  below,  for  the  purpose  of  informing  such  court  of 
the  proceedings  in  this  court,  so  that  further  proceedings  may 
be  had  in  such  court  as  to  law  and  justice  may  appertain. 

Original  rule  49,  promnlgated  January  term,  1838.    12  Pet.,  vii. 

Upon  a  mandate  to  the  circuit  court  to  carry  into  effect  a  general  decree 
of  restitution  by  the  Supreme  Court,  where  the  property  has  been  delivered 
upon  a  stipulation  for  the  appraised  value,  and  the  duties  paid,  upon  it  by 
the  party  to  whom  it  is  delivered,  the  amount  of  the  duties  is  to  be  deducted 
from  the  appraised  value.    The  Santa  Maria^  10  Wh.,  431. 

It  is  too  late  to  question  the  jurisdiction  of  the  circuit  court  after  the 
cause  has  been  sent  back  by  mandate.  SkiUen's  Ex's  v,  May^a  Ex'e,  6 
Or.,  267. 

When  the  Supreme  Court  have  executed  their  power  in  a  case  before 
them,  and  their  final  decree  or  judgment  reqifires  some  further  act  to  be 
done,  it  cannot  issue  an  execution,  but  will  send  a  special  mandate  to  the 
court  below  to  award  it.  Ex  parte  Sibbald  e.  The  United  States,  12  Pet,  488. 

The  inferior  court  is  bound  by  the  decree  of  the  Supreme  Court,  as  the 
law  of  the  case.  They  can  examine  it  for  no  other  purpose  than  execution; 
or  give  any  other  or  further  relief,  or  review  it  upon  any  matter  decided  on 
appeal  for  error  apparent;  or  intermeddle  with  it  further  than  to  setUe  so 
much  of  it  as  has  been  remanded.    Id. 

After,  a  mandate  no  rehearing  will  be  granted;  and  on  a  subsequent 
appeal  nothing  is  brought  up  but  the  proceedings  subsequent  to  the  man- 
date.   Id. 

The  mandate  of  the  Supreme  Court  to  the  circuit  court  must  be  its  guide 
in  executing  the  judgment  or  decree  on  which  it  issued.  The  mandate  is 
the  judgment  of  the  Supreme  Court  transmitted  to  the  circuit,  and  where 
the  direction  contained  in  it  is  precise  and  unambi{|[uous  it  is  the  duty  of 
the  circuit  court  to  carry  it  into  execution  and  not  to  look  elsewhere  for 
authority  to  change  its  meaning. .  But  when  the  circuit  court  is  referred  to 
testimony  to  ascertain  the  amount  to  be  decreed,  and  is  authorized  to  take 
more  evidence  on  the  point  it  may  sometimes  happen  that  there  wiU  be 
some  uncertainty  and  ambiguity  in  the  mandate,  and  in  such  a  case  the 
court  below  has  unquestionably  the  right  to  resort  to  the  opinion  of  the 
Supremo  Court  delivered  at  the  time  of  the  de<H:ee  in  order  to  assist  them  in 
expounding  it.    West  et  al,  v.  Brashear,  14  Pet ,  51. 

.  To  ascertain  the  true  intention  of  the  decree  and  mandate  of  the  Supreme 
Court,  the  decree  of  the  court  below,  and  of  the  appeUate  court,  must  be 
taken  into  consideration.  The  proceedings  in  the  original  case  are  always 
before  the -court,  so  far  as  to  determine  any  new  points  between  the  parties. 
Mitchell  V.  The  United  States,  15  Pet.,  52. 
When  an  appeal  was  taken  from  a  decree  in  chancery,  which  decree  was 
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made  by  the  court  below  during  the  sitting  of  the  Supreme  Court  in  term 
time,  the  appellant  is  allowed  until  the  next  term  to  file  the  record;  and  a 
motion  to  dismiss  the  appeal  made  at  the  present  term  before  the  case  has 
been  regularly  entered  upon  the  docket  cannot  be  entertained,  nor  can  a 
motion  to  award  a  procedendo.  Korkland  et  ux  v.  The  Union  Bank,  etc., 
16  How.,  135. 

Where  a  mandate  went  down  from  the  Supreme  Court  to  the  district 
court  of  the  Ui^ted  States  for  the  northern  district  of  California,  and  that 
court  entered  a  decree  according  to  the  mandate,  held  that  this  famished  no 
ground  for  an  appeal,  and  the  case  was  dismissed  upon  that  ground.  The 
United  States  v.  Fremont,  18  How.,  30. 

6.  When  costs  inserted . — When  costs  are  allowed  in  this 
court,  it  shall  be  the  datj  of  the  clerk  to  insert  the  amount 
thereof  in  the  body  of  the  mandate,  or  other  proper  process, 
sent  to  the  court  below,  and  annex  to  the  same  the  bill  of 
items  taxed  in  detail. 

Original  rule  50,  promulgated  at  January  term,  1838.    12  Pet.,  iv. 

The  allowance  of  costs  is  a  matter  of  practice,  which  need  not  be  a  part 
of  the  decree  or  judgment  of  the  court,  although  it  often  is  so,  as  the  pay- 
ment of  costs  is,  in  most  cases,  made  to  depend  upon  the  rules;  and  when 
rules  do  not  apply,  upon  the  court*s  order  in  directing  the  taxing  of  costs. 
Story  V.  Livingston,  13  Pet.,  359. 

In  admiralty  cases  the  costs  may  be  apportioned  and  adjudged  part 
against  each  party.    Penhallow  r.  Doane,  3  Dall.,  54. 

Bide  No.  25. 

OPINIONS  OF  THE  COTTKT. 

1.  Recorded. — All  opinions  delivered  by  the  court  shall, 
immediately  upon  the  delivery  thereof,  be  delivered  over  to 
the  clerk  to  be  recorded.  .  And  it  shall  be  the  duty  of  the  clerk 
to  <sause  the  same  to  be  forthwith  recorded,  and  to  deliver  a 
copy  to  the  reporter  as  soon  as  the  same  shall  be  recorded. 

Original  rule  41,  promulgated  March  14, 1834.    8  Pet.,  vii. 

In  Harrell  r.  Beal,  17  Wall.,  590,  it  was  held  that  where  a  question 
brought  to  the  Supreme  Court  was  wholly  one  of  the  weight  of  evidence, 
involving  no  controverted  proposition  of  law,  the  court  would  not,  under  the 
then  pressure  of  business,  consider  itself  justified  in  reproducing  in  its  opin- 
ion the  facts  on  which  its  judgment  rested,  but  would  content  itself  with  an- 
nouncing fully  its  conclusions  upon  the  evidence. 

2.  When  recorded. — ^The  opinions  of  the  court,  as  far  as 
practicable,  shall  be  recorded  during  the  term,  so  that  the  pub- 
lication of  the  reports  may  not  be  delayed  thereby. 
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3.    Filed  with  clerk. — The  original  opinions  of  the  court 
shall  be  filed  with  the  clerk  of  this  court  for  preservation. 
Original  rule,  promulgated  January  term  1834.    8  Pet.,  vit. 

Rule  No.  26. 

CALL  OF  THE  DOCKET. 

1.  On  second  day. — The  court,  on  the  secona  day  in  eacli 
term,  will  commence  calling  the  cases  for  argument  in  the 
order  in  which  they  stand  on  the  docket,  and  proceed  from  day 
to  day  during  the  term,  in  the  same  order  (except  as  here- 
inafter provided);  and  if  the  parties,  or  either  of  them,  shall 
be  ready  when  the  case  is  called,  the  same  will  be  heard;  and 
if  neither  party  shall  be  ready  to  proceed  in  the  argument,  the 
cause  shall  go  down  to  the  foot  of  the  docket,  unless  some 
good  and  satisfactory  reason  to  the  contrary  shall  be  shown  to 
the  court. 

Original  rule  35,  promulgated  March,  1830.  3  Pet.,  sii.  Amendment 
promulgated  May  3,  1875.    21  Wall.,  v. 

After  a  case  has  been  called,  and  placed  at  the  foot  of  the  docket,  the 
court  caimot  take  it  up,  on  motion,  and  assign  a  day  for  its  argument,  when 
other  cases,  of  greai  public  importance,  have  already  been  assigned  for  what 
may  be  the  remainder  of  the  term.    Berry  v,  Mercein^  4  How.,  574. 

2  Ten  causes  only  each  day.— Ten  causes  only  shall  be 
considered  as  liable  to  be  called  on  each  day  during  the  term, 
including  the  one  under  argument. 

Original  rule  35,  promulgated  March,  1830.  3  Pet.,  xii. 

3.  Criminal  cases  advanced. — Criminal  cases  may  be 
advanced,  by  leave  of  the  court,  on  motion  of  either  party. 

Original  rule  promulgated  December  term,  1866.    4  Wall.,  vii. 

A  motion  to  advance  a  criminal  cause,  made  on  behalf  of  the  United 
States,  must  state  the  facts  in  such  manner  that  the  court  may  judge  whether 
the  government  will  be  embarrassed  in  the  administration  of  its  afiBairs  by 
delay.    UniUd  States  v,  Norton,  91  U.  S.,  558. 

4.  What  civil  cases  advanced.— Revenue  cases  and 
cases  in  which  the  United  States  are  concerned,  which  also  in- 
volve or  affect  some  matter  of  general  public  interest,  may 
also,  by  leave  of  the  court,  be  advanced  on  motion  of  the  at- 
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torney-general.  All  motions  to  advance  cases  must  be  printed, 
and  must  contain  a  brief  statement  of  the  matter  involved, 
with  the  reasons  for  the  application. 

Second  paragrraph  of  rale  added  May  3, 1875. 

Original  rule  promulgated  December  term,  1866.    4  Wall.,  vii. 

The  only  causes  which  will  be  taken  up  out  of  their  order  on  the  docket 
by  the  Supreme  Court  are  those  where  the  question  in  dispute  will  embarrass 
the  operations  of  the  government  while  it  remains  unsettled. 

If  the  court  below,  to  which  a  mandate  is  sent,  does  not  proceed  to 
execute  it,  or  disobeys  and  mistakes  its  meaning,  the  party  aggrieved  may, 
by  motion  for  a  mandamus,  at  any  time  bring  the  errors  or  omissions  before 
the  Supreme  Court  for  correction.  The  United  States  v,  Faesatt,  21  How., 
445. 

Where  a  case  on  appeal  involved  the  laws  for  the  collection  of  taxes  im- 
posed by  the  city  of  Davenport,  Iowa,  a  motion  to  advance  the  cause  was 
denied  on  the  ground  that  the  questions  in  respect  to  municipal  taxes  were 
not  deemed  to  involve  the  revenue  laws  of  the  State.  Davenport  v.  Dorr, 
15  WaU.,  392. 

5.  Order  of  hearing.— No  other  cause  shall  be  taken  np 
out  of  the  order  on  the  docket,  or  be  set  down  for  any  partic- 
ular day,  except  under  special  and  peculiar  circumstances,  to 
be  shown  to  the  court.  Every  cause  which  shall  have  been 
called  in  its  order  and  passed,  and  put  at  the  foot  of  the  docket, 
shall,  if  not  again  reached  during  the  term  it  was  called,  be 
continued  to  the  next  term  of  the  court. 

Original  rule  86,  promulgated  March,  18S0.  3  Pet.,  xiii.  Amendment 
promulgated  Feb.  5,  1840.    14  Pet.,  xi. 

The  court  will  not,  in  preference  to  cases  pending  between  private  parties, 
set  down  for  argument  a  case  in  which  the  execution  of  the  revenue  laws  of 
a  State  has  been  ei^joined,  unless  it  sufficiently  appears  that  the  operations 
of  the  government  of  the  State  will  be  embarrassed  thereby.  Hoge  ei  al.  v. 
Richmondy  etc.,  R,  Co.,  93  U.  S.,  1. 

A  cause  involving  private  interests  only  will  not  be  advanced  for  a  hear- 
ing in  preference  to  other  suits  on  the  docket.  Sage  et  al.  v.  Central  R'^y  Co. 
of  Iowa  et  al.,  Id.,  412. 

A  cause  will  not,  on  the  ground  that  it  has  no  merits,  be  advanced  for  ar- 
gument, nor  will  it  be  dismissed  on  motion  simply  because  the  court  may  be 
of  opinion  that  the  case  has  been  brought  up  for  delay  only.  Amory  v. 
Amory  et  al,  91  U.  S.,  356. 

6.  What  causes  heard  together.— Two  or  more  cases, 
also  involving  the  same  question,  may,  by  the  leave  of  the 

31 
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conrt,  be  heard  together;  bat  they  must  be  argued  as  one 
case. 

Original  rale  promulgated  at  December  term,  1866.    4  Wall.,  vii. 

7.  Canse  reinstated, — If,  after  a  cause  has  been  passed 
under  circumstances  which  do  not  place  it  at  the  foot  of  the 
docket,  the  parties  shall  desire  to  have  it  heard,  they  may  file 
with  the  clerk  their  joint  request  to  that  effect,  and  the  cause 
shall  then  be  by  him  reinstated  for  call  ten  cases  after  that  un- 
der argument,  or  next  to  be  called  at  the  end  of  the  day  the 
request  is  filed.  If  the  parties  will  not  unite  in  such  a  request, 
either  may  move  to  take  up  the  cause,  and  it  shall  then  be 
assigned  to  such  place  upon  the  docket  as  the  court  may  di- 
rect. 

No  stipulation  to  pass  a  cause  without  placing  it  at  the  foot 
of  the  docket  will  be  recognized  as  binding  upon  the  court. 
A  cause  can  only  be  so  passed  upon  application  made  and 
leave  granted  in  open  court. 

Amendment  to  rale  January  18,  1875.    20  Wall.,  zvii. 

Bule  No.  27. 

ADJOURNMENT. 

Annoniicemeiit  of. — The  court  will,  at  every  session,  an- 
nounce on  what  day  it  will  adjourn  at  least  ten  days  before  the 
time  which  shall  be  fixed  upon;  and  the  court  will  take  up  no 
case  for  argument,  nor  receive  any  case  upon  printed  briefs, 
within  three  days  next  before  the  day  fixed  upon  for  adjourn- 
ment. 

Original  rule  52,  promulgated  January  term,  1838.  12  Pet.,  iv.  Rule  28 
in  revision  of  December  term,  1858.    21  How.,  xv. 

Bule  No.  28. 

niSMISSINa  CASES  IN  VAOATION. 

On  agreement  in  writing. — ^Whenever  the  plaintiff  and 
defendant  in  a  writ  of  error  pending  in  this  court,  or  the  ap- 
pellant and  appellee  in  any  appeal,  shall  at  any  time  hereafter, 
in  vacation  and  out  of  term-time,  by  their  respective  attorneys, 
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who  are  entered  as  such  on  the  record,  sign  and  file  with  the 
clerk  an  agreement  in  writing  directing  the  case  to  be  dis- 
missed, and  specifying  th6  terms  on  which  it  is  to  be  dismissed 
as  to  costs,  and  also  paying  to  the  clerk  any  fees  that  may  be^ ' 
due  to  him,  it  shall  be  the  duty  of  the  clerk  to  enter  the  case 
dismissed,  and  to  give  to  either  party  which  may  request  it  a 
copy  of  the  agreement  filed;  but  no  mandate  or  other  process 
is  to  issue  without  an  order  by  the  court. 

Original  rale  64,  promulgated  December  term,  1857.  20  How.,  iv.  Rule 
29  of  revision  of  1858.  '  21  How,,  xvi. 

Hule  Kg.  29. 

SUPERSEDEAS. 

Bond  of. — Svpersedeas  bonds'  in  the  circuit  courts  must  be 
taken,  with  good  and  sufficient  security,  that  the  plaintiff  in 
error  or  appellant  shall  prosecute  his  writ  or  appeal  to  effect, 
and  answer  all  damages  and  costs  if  he  fail  to  make  his  plea 
good.  Such  indemnity,  where  the  judgment  or  decree  is  for 
the  recovery  of  money  not  otherwise  secured,  must  be  for  the 
whole  amount  of  the  judgment  or  decree,  including  "just 
damages  for  delay,"  and  costs  and  interest  on  the  appeal;  but 
in  all  suits  where  the  property  in  controversy  necessarily  fol- 
lows the  event  of  the  suit,  as  in  real  actions,  replevin,  and  in 
suits  on  mortgages;  or  where  the  properity  is  in  the  custody  of 
the  marshal  under  admiralty  process,  as  in  case  of  capture  or 
seizure;  or  where  the  proceeds  thereof,  or  a  bond  for  the  value 
thereof,  is  in  the  custody  or  control  of  the  court,  indemnity  in 
all  such  cases  is  only  required  in  an  amount  sufficient  to  se- 
cure the  sum  recovered  for  the  use  and  detention  of  the  prop- 
erty, and  the  costs  of  the  suit,  and  "just  damages  for  delay," 
and  costs  and  interest  on  the  appeal. 

Original  rule  32,  promulfcated  December  term,  1861.  6  Wall.,  t. 

Where  there  is  nothing  on  the  record  to  show  to  the  court  that  the  in- 
demnity i^iven  by  an  appeal  bond  is  insufficient,  the  presumption  is  that  it 
is  sufficient.    French  v.  Shoemaker ,  12  Wall.,  86. 

Where  an  appeal  from  a  decree  in  chancery  is  intended  to  operate  as  a 
supersedeas,  the  security  given  in  the  appeal  bond  must  be  equal  to  the 
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amount  of  the  decree  as  required  in  the  case  of  a  jud^j^ment  at  common  law. 
Stafford  v.  The  Union  Bank  of  Louiaana,  17  How.,  275, 

Where  the  security  is  insufiBcient  the  Supreme  Court  will,  on  motion  of 
appellee,  make  a  rule  on  the  judge  of  the  c&urt  below  to  show  cause  why  a 
mandamus  should  not  issue  commanding  him  to  carry  into  execution  the  de- 
cree of  the  court.    Id. 

Upon  cause  being  shown  by  the  judge  that,  haring  taken  what  he  consid- 
ered good  and  sufficient  security,  the  cause  was  appealed  to  the  Supreme 
Court,  which  removed  it  from  his  jurisdiction,  and  that  he  has  no  power  to 
make  an  order  in  the  case,  the  Supreme  Court  will  order  a  peremptory  man* 
damus.    Id. 

Bule  No.  (81),  30. 

PRINTED    RECORDS. 

All  records  and  arguments  printed  for  the  use  of  the  court 
must  be  in  such  form  and  size  that  they  can  be  conveniently 
cut  and  bound  so  as  to  make  an  ordinary  octavo  volume.  Af- 
ter the  first  day  of  October,  1880,  the  clerk  will  not  receive  or 
file  records  or  arguments  intended  for  distribution  to  the 
judges  that  do  not  conform  to  the  requirements  of  this  rule. 

Promulgated  Dec.  1, 1879.    100  U.  S.,  iz. 
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APPEALS  FROM  THE  COURT  OF  CLAIMS. 


REeULATIONS  PRESCRIBED  BT  THE  SUPREME  COURT  OF  THE  UNITED 
STATES  UNDER  WHICH  APPEALS  MAT  BE  TAKEN  FROM  THE  COURT  OF 
CLAIMS  TO  SAID  SUPREME  COURT. 


Rule  No.  1. 

Appeal  allowed. — In  all  cases  hereafter  decided  in  the  court 
of  claims,  in  which,  by  the  act  of  congress,  such  appeals  are 
allowable,  they  shall  be  heard  in  the  Supreme  Court  upon  the 
following  record,  and  none  other: 

1.  Record. — A  transcript  of  the  pleadings  in  the  case,  of 
the  final  judgment  or  decree  of  the  court,  and  of  such  inter- 
locutory orders,  rulings,  judgments,  and  decrees  as  may  be 
necessary  to  a  proper  review  of  the  case. 

2.  Findings  of  fact  and  law.— A  finding  of  the  court 
of  claims  of  the  facts  in  the  case  established  by  the  evidence 
in  the  nature  of  a  special  verdict,  but  not  the  evidence  estab- 
lishing them;  and  a  separate  statement  of  the  conclusions  of 
law  upon  said  facts,  upon  which  the  court  founds  its  judg- 
ment or  decree.  The  finding  of  facts  and  conclusions  of  law 
to  be  certified  to  this  court  as  a  part  of  the  record. 

Original  rale  promulgated  at  the  December  term^  1865.    3  Wall.,  vii. 

Second  clause  amended  and  promulgated  October  27, 1872.    17  Wall.,  xvii. 

In  taking  appeals  from  the  court  of  claims  to  the-  Supreme  Court  the  record 
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mast  be  prepared  strictly  in  accordance  with  the  sfeneral  rules  announced  on 
the  subject -of  that  class  of  cases.    De  Oroot  v.  United  Slates,  5  Wall.,  419. 

Hence  only  such  a  statement  of  facts  is  to  be  sent  up  to  the  Supreme 
Court  as  may  be  necessary  to  enable  it  to  decide  upon  the  correctness  of  the 
propositions  of  law  ruled  in  the  court  below;  and  this  question  is  to  be  pre- 
sented in  the  shape  of  facts  found  by  the  court  to  be  established  by  the  evi- 
dence in  such  form  as  to  raise  the  question  of  law  decided  by  the  court.  It 
should  not  include  the  evidence.    Id. 

The  act  of  conf^ress  of  March  3,  1863,  gives  a  right  of  appeal,  which  does 
not  depend  on  the  discretion  ef  the  court  where  the  case  involves  over 
$3,000.     United  States  r.  AdamSy  6  Wall.,  101. 

Where  an  act  of  congress  gives,  as  part  of  a  general  system  of  organiza- 
tion of  a  court,  an  appeal  from  any  final  judgment  or  decree  which  shall 
'"hereafter"  be  rendered  by  it,  an  appeal  will  lie  from  a  judgment'rendcred 
under  an  act  which  gives  the  court  jurisdiction  to  pass,  in  the  usual  way, 
and  not  by  special  proceeding,  upon  a  class  of  cases  additional  to  those  of 
which  it  already  had  jurisdiction,  even  though  nothing  be  said  in  such  act 
about  an  appeal.  Ex  parte  Zellner,  9  Wall.,  244.  See  Gordon  v.  The 
United  States^  2  Wall.,  561,  where  it  was  held  that  no  appeal  would  lie 
from  the  court  of  claims  to  the  Supreme  Court.    This  was  in  1864. 

Under  the  rules  of  the  Supreme  Court  which  require  the  court  of  claims 
to  send  up  on  appeals  only  the  ultimate  facts  or  propositions  which  the  evi- 
dence shall  establish,  and  not  the  evidence  on  which  those  ultimate  facts  are 
founded,  the  latter  court  cannot  certify  up  the  evidence  in  the  case,  although 
the  moving  party  presents  to  the  court  a  written  agreement  entered  into  by 
both  parties  that  the  evidence  shall  be  sent  up.  Uubhell  v.  The  United 
States,  6  Ct.  CI.,  53. 

After  the  record  has  been  sent  up  on  appeal  the  court  below  may  correct 
its  record  by  granting  leave  to  file  a  replication  nunc  pro  tune.  The  filing, 
however,  in  the  court  below  will  effect  nothing  in  the  court  above,  unless  that 
court  shall  remit  the  record  to  give  effiect  to  the  replication.  Wilcox  v.  The 
United  States,  Id.,  77. 

The  finding  of  the^oouit  below  that  a  mustering  officer  alleged  that  com- 
pany D,  in  a  certain  regiment,  was  reduced  below  the  minimum  number, 
was  held  not  to  be  a  finding  of  the  fact  that  the  company  was  below  the 
minimum.    Henry  v.  The  United  States,  17  Wall.,  405;  S.  C,  9  Ct.  CI.,  22. 

The  finding  of  facts  by  the  court  of  claims,  in  the  nature  of  a  special  ver- 
dict, is  conclusive  in  the  Supreme  Court  on  appeal,  unless  impeached  for 
some  error  in  law  appearing  in  the  record.'  United  States  v.  Smith,  94 
U.  S.,  214. 

On  an  appeal  from  the  court  of  claims  that  court  is  required  to  make  a 
finding  of  the  facts  estabUshed  by  the  evidence  in  the  nature  of  a  special 
verdict,  but  not  the  evidence  establishing  them.  United  States  v.  Pugh, 
99  U.  S.,  265. 

When  the  court  of  claims  sends  up  on  appeal  as  a  part  of  its  findings  all 
of  the  evidence  on  which  a  fact  essential  to  the  judgment  there  rendered 
was  found,  tom  which  its  appears  that  there  was  was  no  legal  evidence  to 
establish  such  fact  the  Supreme 'Court  must,  on  appeal,  reverse  the  judg- 
ment.    United  States  v,  Clark,  96  U.  S.,  37. 
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The  security  required  upon  writs  of  error  and  appeals  must  be  taken  by 
the  judge  or  justice.  He  cannot  delegate  that  power  to  the  clerk.  O^Reilly 
V,  Edrington,  96  U.  S.,  724;  National  Bank  v.  Omaha,  Id.,  737. 

The  court  of  claims,  by  granting  a  new  trial  after  rendering  judgment, 
and  while  an  appeal  therefrom  is  pending  in  the  Supreme  Court,  vacates  the 
judgment,  and  resumes  control  of  the  case  and  the  parties.  United  States 
V,  Zoung,  94  U.  S.,  258. 

Bule  No.  2. 

How  appeal  taken. — In  all  cases  in  whi^h  judgments  or 
decrees  have  heretofore  been  rendered,  where  either  party  is  by 
law  entitled  to  an  appeal,  the  party  desiring  it  shall  make 
application  to  the  court  of  claims  by  petition  for  the  allow- 
ance of  such  appeal.  Said  petition  shall  contain  a  distinct 
specification  of  the  errors  alleged  to  have  been  committed  by 
said  court  in  its  rulings,  judgment,  or  decree  in  the  case.  The 
court  shall,  if  the  specification  of  alleged  error  be  correctly 
and  accurately  stated,  certify  the  same,  or  may  certify  such 
alterations  and  modifications  of  the  points  decided  and  alleged 
for  error  as,  in  the  judgment  of  said  court,  shall  distinctly, 
fully,  and  fairly  present  the  points  decided  by  the  court.  This 
with  the  transcript  mentioned  in  rule  1  (except  the  statement 
of  facts  and  law  therein  mentioned),  shall  constitute  the  record 
on  which  those. cases  shall  be  heard  in  the  Supreme  Court. 

Fromnlgated  December  term,  1865.    3  Wall.,  vii. 

Bule  No.  3. 

Order  of  allowance— limitation  • — In  all  cases  an  order 
of  allowance  of  appeal  by  the  court  of  «laims,  or  the  chief- 
justice  thereof  in  vacation,  is  essential,  and  the  limitation  of 
time  for  granting  such  appeal  shall  cease  to  run  from  the  time 
an  application  is  made  for  the  allowance  of  appeal. 

Promulgated  December  term,  1865.    3  Wall.,  viii. 

When  the  party  desiring  to  appeal  signifies  his  intention  to  do  so  in  any 
appropriate  mode  within  ninety  days  allowed  for  taking  an  appeal  by  act  of 
March  3,  1863,  concerning  the  court  of  claims,  the  limitation  of  time  ceases 
to  aflect  the  case;  and  such  is  also  the  effect  of  the  third  rule  of  the  Supreme 
Court  concerning  such  appeals.    United  States  v,  Adams,  6  Wall.,  101. 

The  mere  making  and  pendency  of  a  motion  for  a  new  trial,  in  the  court 
of  claims,  under  the  act  of  June  25, 1868,  §  2,  is  not  a  sufficient  ground  for 
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dismissal  of  an  appeal  to  the  Supreme  Court  jE>rtor  to  the  making  of  such 
motion.  But  the  granting  of  the  motion  and  the  order  lor  a  new  trial 
vacating,  as  it  does,  the  judgment  appealed  from  is.  The  United  States  v. 
-4jyr6«,.9  Wall.,  608. 

The  allowance  of  an  appeal  to  the  Supreme  Court  by  the  court  of  claims 
does  not  absolutely  and  of  itself  remove  the  cause  from  the  jurisdiction  of 
the  latter  court  so  that  no  order  revoking  such  allowance  can  be  made«  Ex 
parte  Roberts,  15  Wall.,  384.  This  case  overrules  the  case  of  Nutt  v.  The 
United  States,  8  Ct.  01.,  185,  where  the  court  of  claims  had  decided  that  if  the 
application  for  an  appeal  is  filed  and  allowed  by  the  chief  justice  of  that 
court  in  vacation  the  jurisdiction  of  the  court  is  lost. 

Bule  No.  4. 

Findings  filed. — In  all  casefe  in  which  either  party  is 
entitled  to  appeal  to  the  Supreme  Court,  the  cdurt  of  claims 
shall  make  and  file  their  finding  of  facts,  and  their  conclusions 
of  law  therein,  in  open  court,  before  or  at  the  time  they  enter 
their  judgment  in  the  case. 

Promulgated  December  term,  1869.    9  Wall.,  vii. 

The  proper  method  of  obtaining  a  finding  of  facts  when  not  sent  up  on 
appeal,  is  an  order  of  the  Supreme  Court  on  motion  duly  made,  directed  to 
the  court  of  claims,  requiring  it  to  make  return  as  to  the  existence  or  non- 
existence of  such  facts.  But  the  Supreme  Court  cannot  give  the  court  of 
claiins  directions  as  to  what  finding  it  shall  make,  or  how  it  shall  proceed  to 
make  its  findings  on  the  points  sought  to  have  certified.  United  States  v. 
Adams,  9  Wall.,  661. 

The  4th  and  5th  rules  regulating  appeals  from  the  court  of  claims  were 
designed  to  enable  a  party  to  secure  a  finding  of  fact  on  any  point  material 
to  the  decision  by  the  court.  But  a  failure -of  the  court  to  find  the  fact  as 
the  party  alleges  it  to  be,  will  not  justify  the  bringing  of  all  the  evidence  on 
that  subject  before  the  Supreme  Court,  though  on  a  refusal  of  the  court  of 
claims  to  make  any  finding  on  the  sulject,  the  Supreme  Court  may  remand 
the  cause  for  such  finding.  ^Mahanv.  The  United  States,  14  Wall.,  109. 

Where  a  case  pending  in  the  court  of  claims  has  been  referred  to  a  special 
commissioner  to  state  an. account  and  to  find  the  facts,  and  his  report  has 
been  heard  upon  exceptions  filed,  and  the  facts  found  are  deemed  by  the 
court  to  be  established  by  the  evidence  and  relation  to  the  case,  they  will  be 
returned  to  the  Supreme  Court,  if  an  appeal  be  taken,'  as  the  finding  of  the 
court.  As  to  facts  prayed  for  by  the  parties  not  allowed  by  the  court  they 
will  be  certified  up  by  the  court  with  the  reasons  for  their  refusal.  Lawrence 
V.  The  United  StaUs,  8  Ct.  CI.,  252. 

Bule  No.  6. 

Exceptions  for  want  of  findings. — In  every  such  case 
each  party,  at  such  time  before  trial  and  in  such  form  as  the 
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court  shall  prescribe,  shall  submit  to  it  a  request  to  find  all 
the  facts  which  the  party  considers  proven  and  deems  material 
to  the  due  presentment  of  the  case  in  the  finding  of  facts. 

Promulgated  December  term,  1869.  9  Wall.,  vii.  Sabstitated  January 
29, 1879.  97  U.  S.,  viii.  See  Mahan  v.  The  UnUed  States,  cited  in  notes  to 
rule  four. 
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ETTLES  OF  PRAOTIOE 


FOB  XBB 


COURTS  OF  EQUITY  OF  THE  UNITED  STATES 


FBELIMINABT  BEGULATIOKS. 

Btile  No.  1. 

Court  always  open. — ^The  circuit  courts,  as  courts  of 
equity,  shall  be  deemed  always  open  for  the  purpose  of  filipg 
bills,  answers,  and  other  pleadings;  for  issuing  and  returning 
mesne  and  final  process  and  commissions,  and  for  making  and 
directing  all  interlocutory  motions,  orders,  rules,  and  other 
proceedings,  preparatory  to  hearing  of  all  causes  upon  their 
merits. 

Bole  No.  2. 

Clerk's  office  open. — ^The  clerk's  office  shall  be  open,  and 
the  clerk  shall  be  in  attendance  therein,  on  the  first  Monday 
of  every  month,  for  the' purpose  of-  receiving,  entering,  enter- 
taining, and  disposing  of  all  motions,  rules,  orders,  and  other 
proceedings,  which  are  grantable  of  course  and  applied  for,  or 
had  by  the  parties,  or  their  solicitors,  in  all  causes  pending  in 
equity,  in  pursuance  of  the  rules  hereby  prescribed. 

Rule  Ko.  8. 

Orders,  etc,*  in  vacation. — Any  judge  of  the  circuit  court, 
as  well  in  vacation  as  in  term,  may,  at  chambers,  or  on  the 
rule  days  at  the  clerk's  office,  make  and  direct  all  such  inter- 
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locutory  orders,  rules,  and  other  proceedings,  preparatory  to 
the  hearing  of  all  causes  upon  their  merits,  in  the  same  man- 
ner and  with  the  same  effect  as  the  circnit  court  could  make 
and  direct  the  same  in  term,  reasonable  notice  of  the  applica- 
tion therefor  being  first  given  to  the  adverse  party,  or  his  so- 
licitor, to  appear  and  show  cause  to  the  contrary  at  the  next 
rule  day  thereafter,  unless  some  other  time  is  assigned  by  the 
judge  for  the  hearing. 

Bule  No.  4. 

Entry  of  orders,  rnles  and  motions.— All  motions,  rules, 

orders,  and  other  proceediBgs,  made  and  directed  at  chambers, 
or  on  rule  days  at  the  clerk's  oflSce,  whether  special  or  of 
course,  shall  be  entered  by  the  clerk  in  an  order  book,  to  be 
kept  at  the  clerk's  oflke,  on  the  day  when  they  are  made  and 
directed;  which  book  shall  be  open  at  all  office  hours  to  the 
free  inspection  of  the  parties  in  any  suit  in  equity,  and  their 
solicitors.  And,  except  in  cases  where  personal  or  other  no- 
tice is  specially  required  or  directed,  such  entry  in  the  order 
book  shall  be  deemed  sufficient  notice  to  the  parties  and  their 
solicitors,  without  further  service  thereof,  of  all  orders,  rules, 
acts,  notices,  and  other  proceedings,  entered  in  such  order 
book,  touching  any  and  all  the  matters  in  the  suits  to  and  in 
which  they  are  parties  and  solicitors.  And  notice  to  the  so- 
licitors shall  be  deemed  notice  to  the  parties  for  whom  they 
appear  and  whom  they  represent,  in  all  cases  where  personal 
notice  on  the  parties  is  not  otherwise  specially  required. 
Where  the  solicitors  for  all  the  parties  in  a  suit  reside  in  or 
near  the  same  town  or  city,  the  judges  of  the  circuit  court 
™fty>  by  rule,  abridge  the  time  for  notice  of  rules,  orders,  or 
other  proceedings  not  requiring  personal  service  on  the  parties, 
in  their  discretion. 

A  motion  to  produce  a  papei,  in  the  possession  of  the  party,  which  is  nec- 
essary to  enable  the  opposite  party  to  plead,  may  be  granted  in  the  discre- 
tion of  the  court,  although  no  notice  has  been  given.  Bronson  v,  Kensey 
et  al.y  3  McLean,  G.  C,  180. 

But  where  possession  of  a  paper  is  desired  to  be  used  in  evidence,  a  notice 
is  necessary.    Id. 
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Previous  notice  for  the  appointment  of  a  receiver  is  not  necessary  when 
the  counsel  for  the  opposite  party  are  present  in  court.  McLean. v.  The 
Lafayette  Bank,  Id.,  503. 

A  motion  for  the  appointment  of  commissioners  to  take  testimony  abroad 
is  not  grantable  of  course.    The  United  States  v.  P'arrott,  1  McAll,  C.  C, 

447. 

Special  motions,  unlike  those  grantable  of  course,  require  allowance  of  the 
judge,  and  previous  notice  to  the  adverse  party.    Id. 

The  practice  and  jurisdiction  of  the  circuit  court  of  the  United  States,  as 
a  court  of  equity,  cannot  be  controlled  by  the  practice  of  the  State 
courts.    Id. 

Biile  No.  6. 

Motion  for  process,  etc.,  granted  by  clerk  of  conrse. 

— All  motions  and  applications  in  the  clerk's  ofBce  for  the  is- 
suing of  mesne  process  and  final  process  to  enforce  and  execute 
decrees,  for  filing  bills,  answers,  pleas,  demurrers,  and  other 
pleadings;  for  making  amendments  to  bills  and  answers;  for 
taking  bills  pro  confesso/  for  filing  exceptions;  and  for  other 
proceedings  in  the  clerk's  ofiice  which  do  not,  by  the  rules  here- 
inafter prescribed,  require  any  allowance  or  order  of  the  court 
or  of  any  judge  thereof,  shall  be  deemed  motions  and  applica- 
tions, grantable  of  course  by  the  clerk  of  the  court.  But  the 
same  may  be  suspended,  or  altered,  or  rescinded,  by  any  judge 
of  the  court,  upon  special  cause  shown. 

Every  court  of  equity  possesses  the  power  to  mould  its  rules  in  relation  to 
the  time  and  manner  of  appearing  and  answering,  so  as  to  prevent  the  rule 
from  working  injustice.  And  it  is  not  only  in  the  power  of  the  court,  but  it 
is  its  duty,  to  exercise  a  sound  discretion  upon  the  subject,  and  to  enlarge 
the  time  whenever  it  shall  appear  that  the  purposes  of  justice  demand  it. 
The  rules  in  chancery  proceedings  in  the  circuit  courts,  prescribed  by  the 
Supreme  Court,  do  not,  and  were  not  intended  to,  deprive  the  courts  of  the 
United  States  of  this  well  known  and  necessary  power.  Ex  parte  PouUnetf 
V,  The  City  of  La  FayeUe  et  ah,  12  Pet,  472. 

Bule  No.  6. 

Motions,  etc.,  not  grantable  of  course.— All  motions  for 
rules  or  orders  and  other  -proceedings,  which  are  not  grant- 
able  of  course  or  without  notice,  shall,  unless  a  different  time 
be  assigned  by  a  judge  of  the  court,  be  made  on  a  rule  day, 
and  entered  in  the  order  book,  and  shall  be  heard  at  the  rule 
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day  next  after  that  on  which  the  motion  is  made.  And  if  the 
adverse  party,  or  his  soh'citor,  shall  not  then  appear,  or  shall 
not  show  good'  cause  against  the  same,  the  motion  may  be 
heard  by  any  judge  of  the  court  ex  partey  and  granted,  as  if 
not  objected  to,  or  refused,  in  his  discretion. 

Bule  No.  7. 

FB0GE8S. 

SnbpCBna,  attachment. — ^The  process  of  subpoena  shall 
constitute  the  proper  mesne  process  in  all  suits  in  equity,  in 
the  first  instance,  to  require  the  defendant  to  appear  and  answer 
the  exigency  of  the  bill;  and  unless  otherwise  provided  in 
these  rules,  or  specially  orded  by  the  circuit  court,  a  writ  of 
attachment,  and,  if  the  defendant  cannot  be  found,  a  writ  of 
sequestration,  or  a  writ  of  assistance  to  enforce  a  delivery  of 
possession,  as  the  case  may  require,  shall  be  the  proper  procesd 
to  issue  for  the  purpose  of  compelling  obedience  to  an  inter- 
locutory or  final  order  or  decree  of  the  court. 

The  act  for  regfulating  the  processes  in  the  courts  of  the  United  States, 
provides  that  the  forms  and  modes  of  proceedings  in  the  courts  of  equity, 
and  in  those  of  admiralty  and  maritime  jurisdiction,  shall  be  according  to 
the  principles,  rules  and  usage^ which  belong  to  courts  of  equity  and  to 
courts  of  admiralty,  respectively,  as  contradistinguished  from  courts  of 
common  law,  subject,  however,  to  alterations  by  the  courts,  etc.  This  act 
has  been  generally  understood  to  adopt  the  principles,  rules  and  usages  of 
the  court  of  chancery  in  England.     Vattier  v.  Hinde,  7  Pet.,  252. 

Jurisdiction  over  parties  is  acquired  only  by  the  service  of  process,  or  their 
voluntary  appearance.  If  an  essential  portion  of  the  defendants  reside  in 
another  State,  so  that  process  cannot  be  served  upon  them,  and  they  do  not 
voluntarily  appear,  the  bill  must  be  dismissed  for  want  of  jurisdiction. 
Hemdan  v.  Ridgeway^  17  How.,  424.  * 

A  rule  upon  a  party  to  show  cause  why  an  attachment  should  not  issue 
against  him  for  contempt,  must  be  served  personally;  but  if  he  evades  the 
service,  or  other  circumstances  render  it  proper,  the  court  will  order  that 
service  at  his  last  place  of  abode,  shall  be  deemed  sufficient.  HolUngsworth 
r.  Duane,  Wall.,  C.  C,  141.  See,  also.  The  United  States  v.  Wayne,  Id., 
134. 

Where  a  party  defendant  is  a  citizen  of  the  United  States,  and  a  resident 
in  a  foreign  country,  not  having  any  inhabitancy  in  any  State  of  the  Union, 
the  circuit  courts  of  the  United  States  have  no  power  to  maintain  jurisdic- 
tion over  him  in  a  suit  brought  by  an  alien  against  him,  although  he  has 
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property  within  the  district  which  may  be  seized  on  attachment.  Picquet  r. 
Swan,  5  Mason,  C.  C,  35.  To  the  same  eifect  is  Toland  v,  Spragtie,  12 
Pet,  300. 

The  judiciary  act  of  1789,  chapter  20,  does  not  ooatemplate  compolsory 
process  against  any  person  in  any  district,  unless  he  is  an  inbabitant  of,  or 
found  within  the  same  district  at  the  time  of  serving  the  writ.    Id. 

The  provision  in  section  11  of  the  judiciary  act  of  1789,  that  no  civil  action 
shall  be  brought  by  original  process  in  the  courts  of  the  United  States  in  any 
other  district  than  that  of  which  the  defendant  is  an  inhabitant,  or  in  which 
he  shall  be  found  at  the  time  of  serving  the  writ,  is  not  repealed  by  the 
bankrupt  act,  nor  by  section  6  of  the  act  of  June  1,  1872,  in  respect  to  the 
attachment  of  property;  it  follows,  therefore,  that  the  auxiliary  remedy 
by  attachment  does  not  afford  a  means  of  acquiring  jurisdiction.  Nazro  r. 
Cragin,  3  Dill.,  C.  C,  474.  See,  also.  Ex  parte  Graham,  3  Wash.,  C.  C, 
456;  Holland  v,  SpraguCf  12  Pet.,  300.    See,  also,  Jones,  v.  Alley,  1881. 

Bule  No.  8. 

Execution. — ^Final  process  to  execute  any  decree  may,  if 
the  decree  be  solely  for  the  payment  of  money,  be  by  a  writ 
of  execution,  in  the  form  used  in  the  circuit  court  in  suite  at 
common  law  in  actions  of  as8U7n^nit.  If  the  decree  be  for  the 
performance  of  any  specific  act,  as,  for  example,  for  the  execu- 
tion of  a  conveyance  of  land  or  the  delivering  up  of  deeds  or 
other  documents,  the  decree  shall,  in  all  cases,  prescribe  the 
time  within  which  the  act  shall  b^  done,  of  which  the  defend- 
ant shall  be  bound,  without  further  service,  to  take  notice; 
and  upon  affidavit  of  the  plaintiff,  filed  in  the  clerk's  office, 
that  the  same  has  not  been  complied  with  within  the  prescribed 
time,  the  clerk  shall  issue  a  writ  of  attachment  against  the  de- 
linquent party,  from  which,  if  attached  thereon,  he  shall  not  be 
discharged,  unless  upon  a  full  compliance  with  the  decree  and 
the  payment  of  all  costs,  or  upon  a  special  order  of  the  court 
or  of  a  judge  thereof,  upon  motion  and  affidavit,  enlarging  the 
time  for  the  performance  thereof.  If  the  delinquent  party 
cannot  be  found,  a  writ  of  sequestration  shall  issue  against  h:s 
estate  upon  the  return  of  non  est  inventiis^  to  compel  obedi- 
ence to  the  decree. 

A  marshal  has  no  nght  to  receive  bank  notes  in  discharge  of  an  execution 
unless  authorized  to  do  so  by  the  plaintiff,  and  if  he  does  so,  the  court,  in 
the  exercise  of  its  pow^r  to  correct  irregularities  of  its  officers,  will  refuse  a 
motion  of  the  defendant  to  enter  satisfaction  of  the  judgment,  and  refuse 
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also  to  quash  the  second  fleri  facias.  Griffin  v.  Thompson,  2  How.,  244. 
See,  also,  CHvin  v.  Breedlove,  Id.,  29.  To  the  same  effect  is  McFarland  v, 
Gwin,  3  How.,  717. 

Bule  No.  9. 

Writ  of  assistance. — ^When  any  decree  or  order  is  for  the 
delivery  of  possession,  upon  proof  made,  by  affidavit  of  a  de- 
mand and  refusal  to  obey  the  decree  or  order,  the  party  pros- 
ecuting the  same  shall  be  entitled  to  a  writ  of  assistance  from 
the  clerk  of  the  court. 

The  power  of  a  court  of  chancery  to  put  the  purchaser  of  mort^^aged 
premises  into  possession  by  a  writ  of  assistance,  or  summary  proceedings,  ex- 
tends only  to  the  parties  to  the  suit  and  those  coming  in  under  them  after  suit 
commenced,  and  does  not  extend  to  the  case  of  the  wife  of  the  mortgagor, 
not  haying  been  a  party  to  the  suit,  claiming  under  color  of  title  acquired 
from  one  of  the  defendants  before  suit  was  l^rought,  although  such  title  may 
be  void  or  inoperative  by  statute.     Thompson  v.  Smith,  1  Dill.,  C.  C,  458. 

Bole  No.  10. 

Persons  not  parties,  how  affected.— Every  person,  not 
being  a  party  in  any  cause,  who  hag  obtained  an  order,  or  in 
whose  favor  an  order  shall  have  been  made,  shall  be  enabled 
to  enforce  obedience  to  such  order  by  the  same  process  as  if  he 
were  a  party  to  the  cause;  and  every  person,  not  being  a  party 
in  any  cause,  against  whom  obedience  to  any  order  of  the  court 
may  be  enforced,  shall  be  liable  to  the  same  process  for  en- 
forcing obedience  to  such  order  as  if  he  wer^  a  party  in  the 
cause. 

BBBTICE  OF  PROCESS. 

Bule  No.  11. 

When  to  issue. — No  process  of  subpoena  shall  issue  from 
the  clerk's  office  in  any  suit  in  equity  until  the  bill  is  tiled  in 
the  office. 

• 

Hie  circuit  and  district  courts  of  the  United  States  cannot,  either  in  suits 
at  common  law  or  equity,  send  their  process  into  another  district  except 
where  specially  authorized  to  do  so  by  some  act  of  congress.  Ex  parte  Chra' 
ham,  3  Wash.,  C.  C,  456;  Toland  v.  Sprague,  12  Pet.,  800. 
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Bole  No.  12. 

When  process  retnrnable. — Whenever  a  bill  is  filed,  the 
clerk  shall  issue  the  process  of  8ubp(!ena  thereon,  as  of  course, 
upon  the  application  of  the  plaintiif,  which  shall  be  returnable 
into  the  clerk's  oflSce  the  next  rule  day,  or  the  next  rule  day 
but  one,  at  the  election  of  the  plaintiff,  occurring  after  twenty 
days  from  the  time  of  the  issuing  thereof.  At  the  bottom  of 
the  subpcsna  shall  be  placed  a  memorandum  that  the  defend- 
ant is  to  enter  his  appearance  in  the  suit  in  the  clerk's  offic-e 
on  or  before  the  day  at  which  the  writ  is  returnable;  otherwise, 
the  bill  may  be  taken  fro  confeaao.  Where  there  is  more 
than  one  defendant  a  writ  of  subpoena  may,  at  the  election  of 
the  plaintiff,  be  sued  out  separately  for  each  defendant,  except 
in  the  case  of  husband  an4  wife  defendants,  or  a  joint  subpoena 
against  all  the  defendants. 

Bnle  No.  18. 

Mode  of  service. — ^The  service  of  all  subpoenas  shall  be  by 
a  delivery  of  a  copy  thereof  by  the  oflBcer  serving  the  same  to 
the  defendant  personally,  or  by  leaving  a  copy  thereof  at  the 
dwelling-house  or  usual  place  of  abode  of  each  defendant,  with 
some  adult  person  who  is  a  member  or  resident  in  the  family. 

Rale  as  amended  May  8, 1875.    21  Wall.,  v. 

• 

Tf  a  judgment  at  law  be  obtained,  the  service  of  a  subpoona  on  the  attor- 
ney of  the  plaintiff,. he  being  absent  from  the  State,  will  be  deemed  good 
where  the  subject  in  controversy  is  the  same  with  the  matter  in  the  suit  for 
which  the  judgment  vras  rendered.  Heitner  v,  Suckley,  2  Wash.,  C.  C, 
465;  Read  v,  Consequat  4  Id.,  174. 

The  court  refused  to  order  service  of  a  subpoena  in  equity  on  the  defend- 
ant's attorney  at  law  to  be  a  good  service,  except  in  cross-suits  and  injunc- 
tions to  stay  proceedings  at  law,  on  the  ground  of  the  defendant  being  a 
non-resident  of  the  State.  Eckert  v.  Baneri^  Id.,  370.  The  same,  substan- 
tially, was  ruled  in  Ward  v,  Seabry,  Id.,  426. 

It  is  a  good  service  of  the  subpoena  on  an  injunction  bill  to  serve  it  on  the 
attorney  of  the  plaintiff  in  the  action  of  ejectment.  Doe  v.  Johnson  ct  a^,  2 
McLean,  323. 

Where  hnsband  and  wife  are  co-defendants  the  service  on  the  husband 
alone  was  held  good  service  of  the  subpoena  upon  both.  Robinson  r.  Cathart, 
A  Cr.,  C  C,  09V. 

Where  the  defendant  in  an  action  at  law  brought  a  suit  in  equity,  in  the 


RULES  OP   PRACTICE  IN  EQUITY.  49T 

Rame  circuit  court,  against  the  nonrresident  plaintiff  in  the  law  action*  to 
restrain  its  fiirther  prosecution,  it  was  held  that  the  service  of  the  subpoena 
in  the  equity  suit  upon  the  attorney  for  the  plaintiff  in  the  action  at  law 
was  a  sufficient  service  to  confer  jurisdiction.  Sege€  v.  Thomas  et  al.,  3 
Blatchf.,  11. 

Bole  No.  14. 

Alias  snbpCBna. — ^Whenever  any  subpoena  shall  be  returned 
not  executed  as  to  any  defendant,  the  plaintiff  shall  be  entitled 
to  another  subpoena,  toties  quotieSj  against  such  defendant,  if 
he  shall  require  it,  until  due  service  is  made. 

Bole  No.  16. 

Who  may  serve. — The  service  of  all  process,  mesne  and 
final,  shall  be  by  the  marshal  of  the  district,  or  his  deputy,  or 
by  some  other  person  specially  appointed  by  the  court  for  that 
purpose,  and  not  otherwise.  In  the  latter  case,  the  person 
serving  the  process  shall  make  tiffidavit  thereof. 

The  marshal  of  the  District  of  Columbia  was  held  bound  to  serve  a  sub- 
poena in  chancery  as  soon  as  he  reasonably  could.  Kennedy  v.  Brent,  6  Cr., 
187. 

It  is  the  duty  of  the  marshal  of  a  court  of  the  United  States  to  execute  all 
process  which  may  be  placed  in  his  hands,  but  he  performs  his  duty  at  his 
peril  and  under  the  gfuidance  of  law.  He  must,  of  course,  exercise  some 
judgment  in  the  performance.  Should  he  fail  to  obey  the  exigit  of  the  writ 
without  a  legal  excuse,  or  should  he  in  its  letter  violate  the  rights  of  others, 
he  is  liable  to  the  action  of  the  party  injured.  The  L.  Ins,  Co,  of  N.  Y,  v. 
Adams,  9  Pet. 

As  soon  as  the  marshal  seizes  goods  under  the  proper  process  of  the  court, 
he  is  entitled  to  the  sole  and  exclusive  custody  thereof,  subject  to  the  future 
orders  of  the  court.    Ex  parte  Hoyt,  18  Pet.,  279. 

A  marshal  is  liable  on  his  bond  for  the  failure  of  his  deputy  to  serve  orig- 
inal process;  but  the  measure  of  his  liability  is  the  extent  of  the  ipjury  re- 
ceived by  the  plaintiff  produced  by  such  negligence.  If  the  loss  of  the  debt 
be  the  direct  legal  consequence  of  the  failure  to  serve  the  process,  the  amount 
of  the  debt  is  the  measure  of  damages;  but  the  mere  failure  to  execute  the 
process  does  not  in  itself  necessarily  infer  the  loss  of  the  debt  to  the  plaintiff 
by  the  negligence  of  the  officer,  because  the  plaintiff  might  sue  out  other 
process  on  the  failure  of  the  officer  to  execute  the  first  process.  The  ques- 
tion whether  the  loss  of  the  debt  was  or  teas  not,  the  direct  legal  conse- 
quence of  the  failure  to  serve  the  process,  is  a  question  of  fact  depending 
upon  the  circumstances,  of  which  the  juiy  must  judge.  The  United  States  v, 
Moore's  Adm's,  2  Brock.,  817. 

32 
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Hule  No.  16. 

When  caase  docketed . — ^Upon  the  return  of  tlie  subpoena 
as  served  and  executed  upon  any  defendant,  the  clerk  shall  en- 
ter the  suit  upon  his  docket  as  pending  in  the  court,  and  shall 
state  the  time  of  the  entry. 

AFPEAK^irCB. 

Bule  Ko.  17. 

Appearance  day. — ^The  appearance  day  of  the  defendant 
shall  be  the  rule  day  to  which  the  subpoena  is  made  returnable 
provided  he  has  been  served  with  the  process  twenty  days  be- 
fore that  day;  otherwise  his  appearance  day  shall  be  the  next 
rule  day  succeeding  the  rule  day  when  the  process  is  return- 
able. 

Entry  of  appearance. — The  appearance  of  the  defendant,  * 
either  personally  or  by  his  solicitor,  shall  be  entered  in  the 
order  book  on  the  day  thereof  by  the  clerk. 

It  is  not  necessary  to  aver  on  the  record  that  the  defendant  in  the  circnit 
court  was  an  inhabitant  of  the  district,  or  was  found  therein  at  the  time  of 
serving  process  upon  him.  Where  the  defendant  appears  without  taking 
the  exception,  it  is  an  admission  of  the  regularity  of  the  services.  Grade  tt 
al.  V.  Palmer  et  ah,  8  Wh.,  699. 

An  appearance  by  attorney  cures  all  antecedent  irregularities  of  process. 
Knox  et  al,  r.  Summers  et  aZ.,  8  Cr.,  495. 

Where  an  individual  has  resided  in  a  State  for  a  oonsideiable  time,  being 
engaged  in  the  prosecution  of  business,  he  may  well  be  presumed  to  be  a 
citizen  of  such  State  unless  the  comtrary  appears.  Shelton  v.  Tiffin  et  aL,  6 
How.,  163. 

An  appearance  by  counsel  and  moving  to. dismiss  the  bill  for  want  of 
jurisdiction  and  also  for  want  of  equity,  is  a  waiver  of  a  non-resident's  priv- 
ilege and  amounts  to  a  voluntary  appearance.  Jones  v.Andreios,  10  Wall., 
827. 

Whether  if  the  motion  had  been  made  upon  the  first  ground  alone  he 
would  have  waived  his  privilege,  not  decided.    Id. 

A  voluntary  appearance  after  the  revival  of  an  action  is  a  waiver  of  pro- 
cess. The  doctrine  of  lis  ftendens  applies  only  where  the  court  has  jurisdic- 
tion over  the  subject-matter.  Carrington  v.  Brents  etahy  1  McLean,  C.  C, 
167. 

Parties  in  suits  in  chancery  or  at  law  may  waive  process  and  appear. 
But  a  regular  notice  should  be  served  on  infants,  where  the  court  appoints  a 
guardian  ad  litem,  and  for  this  defect  a  judgment  or  decree  may  be  reversed 
by  a  superior  court.    Lessee  of  Nelson  v.  Moon  et  al,,  8  McLean,  G.  C,  819. 

i 
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A  defenddnt  in  a  suit  in  equity  who  appears  and  answers  the  bill,  cannot 
on  the  hearing  object  that  the  bill  contains  no  prayer  for  process,  or  that  he 
was  not  served  with  process.  Segee  v.  Thomas  et  ux.y  3  Blatchf.»  C.  C, 
II J  Ooodyearet  al.  v.  Chaffee  et  a/.,  Id.,  268. 

Where  the  defendant  in  an  action  at  law  brought  a  suit  in  eqaity  in  the 
same  conrt  against  the  non-resident  plaintiff  in  the  law  action  to  restrain 
its  farther  proaecotion,  it  was  held  that  service  of  the  subpoena  in  the  equity 
suit  upon  the  attorney  for  the  plaintiff  in  the  law  action  was  a  sufficient  ser- 
vice to  confer  Jurisdiction.    Id. 

If  one  defendant  who  is  a  necessary  party  to  a  bill  in  equity  does  not  ap- 
pear,  and  is  not  compellable  to  appear,  the  other  defendants  who  have  ap- 
peared and  answered  the  bill  may  move  for  a  disnussal  of  the  suit  for  non- 
prosecution  of  the  bill  against  the  non-appearing  defendant;  and  the  court 
will  grant  further  time  for  the  appearance  of  such  defendant  if  it  seems  rea- 
sonable, after  which  the  bill  is  to  be  dismissed,  unless  such  defendant  appears 
and  answers.    Picquet  v.  Swan  etal,,  5  Mason,  G.  C,  561. 

Where  an  action  has  been  lemoTed  from  a  State  court  to  a  circuit  court, 
the  latter  may,  in  accordance  with  the  State  practice,  grant  the  plaintiff 
leave  to  attiend  his  declaration  by  inserting  new  counts  for  the  same  cause 
of  action  as  that  alleged  in  the  original  counts.  West  v.  Smithy  101  U.  S., 
263. 

BILLS  TAKEN    PRO   CONFESSO. 

Bule  IN'o.  18. 

Default  entered.-^It  sh&ll  be  the  duty  of  the  defendant, 
nnless  the  time  shall  be  otherwise  enlarged,  for  cause  shown, 
by  a  judge  of  the  court,  upon  motion  for  that  purpose,  to  file 
his  plea,  demurrer,  or  answer  to  the  bill  in  the  clerk's  office, 
on  the  rule  day  next  succeeding  that  of  entering  his  appear- 
ance. In  default  thereof,  the  plaintiff  may,  at  his  election,  en- 
ter an  order  (as  of  course)  in  the  order  book,  that. the  bill  be 
taken  pro  oonfesso/  and  thereupon  the  cause  shall  be  proceeded 
in  ex  parte  J  and  the  matter  of  the  bill  may  be  decreed  by  the 
court  at  the  next  ensuing  term  thereof  accordingly,  if  the  same 
can  be  done  without  an  answer,  and  is  proper  to  be  decreed; 
or  the  plaintiff,  if  he  requires  any  discovery  or  answer  to  en- 
able  him  to  obtain  a  proper  deci*ee,  shall  be  entitled  to  process 
of  attachment  against  the  defendant  to  compel  an  answer,  and 
the  defendant  shall  not,  when  arrested  upon  such  process,  be 
discharged  therefrom,  unless  upon  filing  his  answer,  or  other- 
wise complying  with  such  order  as  the  court  or  a  judge  thereof 
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may  direct  as  to  pleading  to  or  fully  answering  the  bill  within 
a  period  to  be  fixed  by  the  court  or  judge,  and  undertaking  to 
speed  the  cause. 

Amended  Oct.  28, 1878.    97  U.  S.,  viii. 

Prior  to  the  amendment  of  the  Constitation  of  the  United  States  a  judg- 
ment by  default  was  lawfully  entered  against  a  State  after  due  proclama- 
tion made.    Oswald  v.  The  State  of  New  York,  2  Dall.,  415. 

If  the  answer  neither  admits  nor  denies  the  allegations  of  the  bill,  they 
must  be  proved  on  the  final  hearing.    Young  v.  Grundy ,  6  Cr.,  51. 

It  was  held  in  Pendleton  v.  Evans*  Ex's,  4  Wash.,  C.  C,  in  1822,  that 
to  entitle  the  plaintiff  to  take  the  bill  pro  confesso  on  account  of  an  answer 
not  being  filed  within  three  months  after  the  day  of  appearance  and  bill 
filed,  the  defendant  should  have  been  ruled  to  answer,  and  the  cause  should 
be  set  down  for  hearing. 

The  court  will,  under  proper  circumstances,  order  a  commission  of  rebel- 
lion to  be  returnable  immediately;  and  will  set  the  cause  down  for  hearing 
at  the  same  term;  and  durect  the  bill  to  be  taken  pro  confesso,  Boudinot  v. 
Symtnes,  Wall.,  C.  C,  139. 

Bule  No.  19. 

Decree  on  default  .—When  the  bill  is  taken  pro  confesso^ 
the  court  may  proceed  to  a  decree  at  the  next  ensuing  term 
thereof,  and  such  decree  rendered  shall  be  deemed  absolute^ 
nnless  the  court  shall,  at  the  same  term,  set  aside  the  same,  or 
enlarge  the  time  for  filing  the  answer,  upon  cause  shown,  upon 
motion  and  affidavit  of  the  defendant.  And  no  such  motion 
shall  be  granted,  unless  upon  the  payment  of  the  costs  of  the 
plaintiff  in  the  suit  up  to  that  time,  or  such  part  thereof  as  tlie 
court  shall  deem  reasonable,  and  unless  the  defendant  shall 
undertake  to  file  his  answer  within  such  time  as  the  court 
shall  direct,  and  submit  to  such  other  terms  as  the  court  shall 
direct,  for  the  purpose  of  speeding  the  cause. 

Amended  Oct.  28, 1878.    97  U.  S..  viii. 

A  decree  pro  eonfesso  when  irregalarly  entered,  will  be  set  aside  on  mo- 
tion, as  a  matter  of  course.  Fellows  et  al.  v.  Hall  db  Allen,  3  McLean,  C. 
C,  281. 

It  is  error  to  render  a  final  decree  for  want  of  appearance  at  the  first  term 
after  service  of  the  subpoena,  unless  another  rule  day  has  intervened.  O'Hara 
et  al  V,  McConnell  et  al,  93  U.  S.,  150. 
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FBAME  OF  BILLS. 

Bule  No.  20. 

Introductory  part  oil— Every  bill,  in  the  introductory  part 
thereof,  shall  contain  the  names,  places  of  abode,  and  citizen- 
ship of  all  the  parties,  plaintiffs  and  defendants,  by  and  against 
whom  the  bill  is  brought.  The  form,  in  substance,  shall  be  as 
follows:    "To  the  judges  of  the  circuit  court  of  the  United 

States  for  the  district  of :  A.  B.,  of ,  and  a  citizen  of 

the  State  of ,  brings  this  his  bill  against  C.  D.,  of , 

and  a  citizen  of  the  State  of ,  and  E.  F.,  of ,  and  a 

citizen  of  the  State  of .    And  thereupon  your  orator  com- 
plains and  says  that,"  etc. 

Pariaes  cannot  be  made  parties  to  a  bill,  in  equity  in  the  United  States 
courts  by  desififnating  them  by  fictitious  names  in  the  introductory  part  of 
the  bill  and  in  the  prayer  for  process.  A  service  of  subpoena  upon  persons 
so  designated  is  void,  and  will  be  set  aside.  And  an  appearance  does  not 
cure  such  defects  in  the  writ  and  its  service,  or  make  such  persons  parties  on 
the  record.  Kentucki/  Silver  Mining  Co.  v.  Day  et  al.,  2  U.  S.,  C.  C. 
(Sawyer),  468. 

Bule  No.  21. 

What  omitted  from. — ^The  plaintiff,  in  his  bill,  shall  be  at 
liberty  to  admit,  at  his  option,  the  part  which  is  usually  called 
the  common  confederacy  clause  of  the  bill,  averring  a  confed- 
eracy between  the  defendants  to  injure  or  defraud  the  plaintiff; 
also  what  is  commonly  called  the  charging  part  of  the  bill, 
setting  forth  the  matters  or  excuses  which  the  defendant  is 
supposed  to  intend  to  set  up  by  way  of  defense  to  the  bill; 
also  what  is  commonly  called  the  jurisdiction  clause  of  the 
bill,  that  the  acts  complained  of  are  contrary  to  equity,  and 
that  the  defendant  is  without  any  remedy  at  law;  and  the  bill 
shall  not  be  demurrable  therefor.  And  the  plaintiff  may,  in 
the  narrative  or  stating  part  of  his  bill,  state  and  avoid,  by 
counter-averments,  at  his  option,  any  matter  or  thing  whicli 
he  supposes  will  be  insisted  upon  by  the  defendant  by  way  of 
defense  or  excuse  to  the  case  made  by  the  plaintiff  for  relief. 
The  prayer  of  the  bill  shall  ask  the  special  relief  to  which  the 
plaintiff  supposes  himself  entitled,  and  also  shall  contain  a 
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prayer  for  general  relief;  and  if  an  injunction,  or  a  writ  of  na 
exeat  regiio^  or  any  other  special  order,  pending  the  suit,  is  re- 
quired, it  shall  also  be  specially  asked  for. 

Every  bill  must  contain  in  itaelf  sufficient  matter  of  fact  ptr  Be  to  main- 
tain  tlie  case  of  the  plaintiff.  The  proof  must  be  according  to  the  allefifa- 
tions  of  the  parties,  and  if  the  proofs  go  to  matters  not  within  the  allega- 
tions the  court  cannot  judicially  act  upon  them  as  a  ground  of  decision,  for 
the  pleadings  do  not  put  them  in  contestation.  Harrison  et  ah  «.  Nixan^ 
Ex'r,  etc.,  9  Pet.,  483. 

A  party  is  not  allowed  to  state  one  case  in  his  bill  or  answer,  and  make 
out  a  different  one  by  his  proof;  the  allegata  and  probata  must  agree;  the 
proof  must  support  the  allegations.    Boone  v.  ChUea,  10  Pet.,  177. 

Where  the  complainant  alleged  generally  that  he  would  be  ii^jured  in  bis 
property  by  the  construction  of  certain  dams  by  the  defendants,  and  on  this 
ground  asked  an  ix^'unction,  but  did  not  show  how  he  would  be  ii^jured, 
his  prayer  was  denied.    Spooner  v.  McConnell  et  al.,  1  McLean,  C.  C,  337. 

The  complamant  in  a  bill  in  equity  is  not  required  to  set  out  all  the  mi- 
nute facts  of  his  case;  the  general  statement  of  a  precise  fact  is  usually 
sufficient.    Dunham  v.  The  Railway  Co.,  1  Bond,  G.  0.,  442. 

Prayer  of  bilL — Under  ike  general  prayer  in  a  bill  in  chancery  for 
general  relief,  other  relief  may  be  granted  than  that  which  is  particulariy 
prayed  for;  but  such  other  relief  must  be  agreeable  to  the  case  made  by  the 
bill.    English  et  al.  v.  Foxall,  2  Pet.,  595. 

Under  the  geiieral  prayer  for  relief  the  court  will  often  extend  relief  beyond 
the  specific  prayer,  and  not  exactly  in  accordance  with  it.  When  a  case  for 
relief  is  made  out  in  the  bill  it  may  be  giyen  by  imposing  conditions  on  the 
complainant  ^^onsiatently  with  the  rules  of  equity  in  the  discretion  of  the 
court.     Walden  v,  Bodly  et  al.,  14  Pet.,  156. 

Under  the  prayer  in  a  bill  in  chancery  for  general  relief  the  oourt  will 
grant  such  relief  only  as  the  case  stated  in  the  bill  and  sustained  by  the 
proof  will  justify.    Udbson  v.  McAtihur^  16  Pet.,  182. 

A  prayer  for  general  relief  covers  and  includes  a  prayer  for  specific  per- 
formance.   Taylor  v.  Merchants'  F,  Ins.  Co,,  9  How.,  890. 

A  petition  by  way  of  *'  cross-biU,'*  which  makes  nobody  defendant,  which 
prays  for  no  process,  and  under  which  no  process  is  issued,  is  a  nullity. 
Wash.  Railway  v.  Bradleys,  10  Wall.,  299.  A  decree  upon  such  a  bill, 
praymg  the  reverse  of  what  the  original  bill  prayed,  is  fatally  erroneous.  Id. 

Where  specific  relief  is  prayed  in  the  bill,  even  though  there  be  a  prayer 
for  general  relief  the  court  cannot  grant  a  relief  which  is  inconsistent  with, 
or  entirely  different  from  that  which  is  prayed  for.  Wilson  v.  Graham, 
4  Wash.,  C.  C,  53. 

WheMe  a  bill  in  equity  for  the  infringement  of  a  patent  prays  for  a  dis- 
covery and  an  account  of  profits,  and  alleges  that  the  plaintiff  has  no  ade- 
quate remedy  except  in  equity,  it  is  not  demurrable  on  the  ground  that  the 
plamtiff  has  an  adequate  remedy  at  law.  "Berry,  Trustee,  v.  Coming  et  al., 
7  Blatchf.,  C.  C,  195. 
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Bnle  No.  22. 

Parties  beyond  jurisdiction.— If  any  persona,  other  than 
those  named  as  defendants  in  the  bilV,  shall  appear  to  be  nee- 
essarj  or  proper  parties  thereto,  the  bill  shall  aver  the  reason 
why  they  are  not  made  parties,  by  showing  them  to  be  with- 
out the  jurisdiction  of  the  court,  or  that  they  cannot  be  joined 
without  ousting  the  jurisdiction  of  the  court  as  to  the  other 
parties.  And  as  to  persons  who  are  without  the  jurisdiction 
and  may  properly  be  made  parties,  the  bill  may  pray  that  pro- 
cess may  issue  to  make  them'  parties  to  the  bill  if  they  should 
come  within  the  jurisdiction. 

HtQe  No.  23. 

Prayer  for  snbpcena.— The  prayer  for  process  of  subpoena 
in  the  bill  shall  contain  the  names  of  all  the  defendants  named 
in  the  introductory  part  of  the  bill,  and  if  any  of  them  are 
known  to  be  infants  under  age,  or  otherwise  under  guardian- 
ship, shall  state  the  fact,  so  that  the  court  may  take  order 
thereon,  as  justice  may  require  upon  the  return  of  the  process. 
If  an  injunction,  or  a  writ  of  ne  exeat  regnOy  or  any  other 
special  order,  pending  the  suit,  is  asked  for  in  the  prayer  for 
relief,  that  shall  be  sufficient,  without  repeating  the  same  in 
the  prayer  for  proeess. 

Rule  No.  24. 

Signature  of  counsel. — Every  bill  shall  contain  the  signa- 
ture of  counsel  annexed  to  it,  which  shall  be  considered  as  an 
affirmation  on  his  part  that,  upon  the  instructions  given  to  him 
and  the  case  laid  before  him,  there  is  good  groimd  for  the  suit, 
in  the  manner  in  which  it  is  framed. 

A  bill  in  chancery  must  be  signed  by  counsel  or  it  is  demurrable.  But  a 
signing  on  the  back  is  sufficient.  The  court,  as  a  matter  of  course,  will  give 
leave  to  amend  the  bill  so  as  to  obviate  the  objection  made  by  the  demurrer. 
Dwight  V.  Humphrey  et  ah,  3  McLean,  G.  C,  104.  To  the  samd  effect  is 
Boach,  Adm'r,  v.  HuUnga  et  a/.,  5  Gr.,  G.  G.,>687. 
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Bule  No.  25. 

Taxable  costs  allowed. — In  order  to  prevent  unnecessaiy 
costs  and  expenses,  and  to  promote  brevity,  succinctness,  and 
directness  in  the  allegations  of  bills  and  answers,  the  regular 
taxable  costs  for  every  bill  and  answer  shall  in  no  case  exceed 
the  sum  which  is  allowed  in  the  State  court  of  chancery  in  the 
district,  if  any  there  be;  but  if  there  be  none,  then  it  shall  not 
exceed  the  sum  of  three  dollars  for  every  bill  or  answer. 

BOANDAL  AND  IMFEBTINENOB  IN  BILLS. 

Bule  No.  26. 

Where  expunged. — Every  bill  shall  be  expressed  in  as 
brief  and  saccinct  terms  as  it  reasonably  can  be,  and  shall 
contain  no  unnecessary  recitals  of  deeds,  documents,  contracts, 
or  other  instniraents  in  hcec  verba,  or  any  other  impertinent 
matter,  or  any  scandalous  matter  not  relevant  to  the  suit.  If 
it  does,  it  may,  on  exceptions,  be  referred  to  a  master,  by  any 
jud^  of  the  court,  for  impertinence  or  scandal;  and  if  so 
found  by  him,  the  matter  shall  be  expunged  at  the  expense  of 
the  plaintiff,  and  he  shall  pay  to  the  defendant  all  his  costs  in 
the  suit  up  to  that  time,  unless  the  court  or  a  judge  thereof 
shall  otherwise  order.  If  the  master  shall  report  that  the 
bill  is  not  scandalous  or  impertinent,  the  plaintiff  shall  be 
entitled  to  all  costs  occasioned  by  the  reference. 

It  is  impossible  to  lay  down  any  i^neral  rule  as  to  whaji  constitutes  multi- 
fariousness in  a  bill  in  equity.  Every  case  must  be  governed  by  its  own  dr- 
cumstanoes,  and  the  court  must  exercise  a  sound  discretion.  A  bill  filed 
against  the  executors  of  an  estate  and  all  those  who  purchased  from  them  is 
not,  upon  that  account  alone,  multifarious.  Gaines  et  ux.  v.  Chew  etal,^2 
How.,  619;  Oliver  et  al.  r.  Piatt,  3  How.,  333;  McLean,  Assignee,  f>.  Lafayette 
Bank  et  al.,  3  McLean,  C.  C,  415. 

A  bill  in  equity  founded  upon  four  patents  for  improvements  in  reaping 
machines,  they  being  improvements  intended  to  be  used  in  all  such  machines, 
and  not  limited  to  any  particular  machine,  and  not  being  necessarily  con- 
nected together  in  use,  is  not  bad  for  multifariousness,  on  demurrer,  where 
it  appears  that  the  machine  used  contained  all  the  improvements.  Nourse 
et  al,  t\  Alleny  4  Blatchf.,  376. 

It  is  not  necessary  to  specify  particulars  of  infringement  in"a  bill  in  equity. 
A  general  averment  that  the  defendant  has  infringed  the  letters  patent  is 
sufficient  to  put  him  upon  his  answer.  Turrell  v,  Cammerrer,  3  Fisher's 
Pat.  Cas.,  462. 
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Bule  No.  27. 

Exceptions  in  writing.— No  order  shall  be  made  by  any 
judge  for  referring  any  bill,  answer,  or  pleading,  or  other  mat- 
ter or  proceeding,  depending  before  the  court,  for  scandal  or 
impertinence,  unless  exceptions  are  taken  in  writing  and 
signed  by  counsel,  describing  the  particular  passages  which 
are  considered  to  be  scandalous  or  impertinent;  nor  unless 
the  exceptions  shall  be  filed  on  or  before  the  next  rule  day 
after  the  process  on  the  bill  shall  be  returnable,  or  after  the 
answer  or  pleading  is  filed.  And  such  order,  when  obtained, 
shall  be  considered  as  abandoned,  unless  the  party  obtaining 
the  order  shall,  without  any  unnecessary  delay,  procure  the 
master  to  examine  and  report  for  the  same  on  or  before 
the  next  succeeding  rule  day,  or  the  master  shall  certify  that 
further  time  is  necessary  for  him  to  complete  the  examination. 

The  objection  of  multifarioasness  can  be  taken  by  a  party  to  the  bill  only 
by  demurrer,  or  plea,  or  answer,  and  cannot  be  taken  at  the  hearing  of  the 
cause.  But  the  court  itself  may  take  the  objection  at  any  time — ^at  the  hear- 
ing or  otherwise.  The  objection  cannot  be  taken  by  a  party  in  the  appellate 
court.     WilUama  v.  Piatt,  3  How.,  883. 

An  objection  that  a  bill  is  multifarious  must  be  made  before  answer,  and 
can  be  tested  only  by  the  structure  of  the  bill  itself.  Nelaon  et  al.  v.  Hill 
etaL,  5  How.,'  127. 

Pleadings  in  equity  are  viewed  without  regard  to  form,  and  exceptions  are 
never  allowed  if  made  under  circumstances  calculated  to  operate  as  a  sur- 
prise on*either  party.    Suget  v,  Byers,  Hemp.,  715.  , 

A  court  of  equity  will  not  permit  a  bill  to  be  taken  for  confessed  when  at 
the  same  time  the  defendant  offers  to  file  his  answer;  but  the  court  can  im- 
pose terms  on  the  defendant.    Halderman  v,  Halderman,  Hemp.,  407. 

AMENDMENT  OF  BILLS. 

Hole  No«  28. 

When  of  course. — The  plaintiff  shall  be  at  liberty,  as  a 
matter  of  course,  and  without  payment  of  costs,  to  amend  his 
bill  in  any  matters  whatsoever,  before  any  copy  has  been 
taken  out  of  the  clerk's  office,  and  in  any  small  matters  after- 
ward, such  as  filling  blanks,  correcting  errors  of  dates,  misno- 
mer of  parties,  misdescription  of  premises,  clerical  errors,  and 
generally  in  matters  of  form.    But  if  he  amend  in  a  material 
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point  (as  he  may  do  of  course)  after  a  copy  lias  been  so  taken, 
before  any  answer  or  plea  or  demurrer  to  the  bill,  he  shall  pay 
to  the  defendant  the  costs  occasioned  thereby,  and  shall,  with- 
out delay,  furnish  him  a  fair  copy  thereof,  free  of  expense, 
with  suitable  references  to  the  places  where  the  same  arc  to 
be  inserted.  And  if  the  amendments  are  numerous,  he  shall 
ftimish,  in  like  manner,  to  the  defendant,  a  copy  of  the 
whole  bill  as  amended;  and  if  there  be  more  than  one  de- 
fendant, a  copy  shall  be  furnished  to  each  defendant  affected 
thereby. 

There  are  cases  in  chancery  where  amendments  are  permitted  at  any  stage 
or  progress  of  the  caase,  as  where  an  essential  party  has  been  omitted;  bat 
amendments  which  change  the  character  of  the  bill  or  answer,  so  as  to  make, 
substantially,  a  new  case,  should  rarely,  if  ever,  be  admitted  after  the  cause 
has  been  set  for  hearing,  much  less  alter  it  has  been  heard.  Waldren  v. 
BodUyy  14  Pet,  156. 

A  complainant  is  not  at  liberty  to  abandon  the  entire  case  made  in  the  UIl 
and  make  a  new  and  different  case  by  way  of  amendment.  Under  the  priv- 
ilege of  amending,  a  party  is  not  to  be  permitted  to  make  a  new  bill. 
Amendments  can  only  be  allowed  when  the  bill  is  found  to  be  defective  in 
proper  parties,  in  its  prayer  for  relief,  or  in  the  omission  or  mistake  of  some 
fact  or  circumstance  connected  with  the  substance  of  the  case,. but  not  form- 
ing the  substance  of  itself,  or  for  putting  in  issue  new  matter  to  meet  alle- 
gations in  the  answer.  Shields  v,  Barrow,  17  How.,  180,  144.  See,  also, 
Verplanh  v.  The  Mercantile  Ins.  Co.,  1  Edwards*  Ch.  R.,  46,  and  Stoiy's 
Eq.  PL,  884. 

An  amendment  of  an  original  bill,  where  it  sets  up  a  new  title  to  the  land 
ii^  controversy,  is  considered,  as  it  regards  the  statute  of  limitations,  as  a 
new  bill.     Holmes  et  al.  v.  Trout'' s  and  Moreland*8  Heirs,  1,  McLean, 

Where  a  bill  is  amended,  process  need  not  be  issued  against  the  defend- 
ants who  are  in  court.  Being  in  court  they  have  notice  of  the  amendment, 
and  are  subject  to  the  orders  of  the  court.  Longwofih  v,  Taylor,  1  McLean, 
C.  C,  514. 

Where  leave  is  given  to  amend  the  bill,  it  should  state  only  so  much  of 
the  original  bill  as  may  be  necessary  to  introduce  and  make  intelligible  the 
new  matter,  wl^ich  should  alone  constitute  the  chief  matter  in  the  amended 
bill.    Peirce  dt  McDonald  r.  West's  ExW,  3  Wash.,  C.  C,  354. 

The  amendment  should  be  by  a  separate  bill,  and  not  by  interlineation  of 
the  original  bill.    Id. 

An  amendment  of  a  bill  upon  which  an  injunction  has  been  granted  be- 
fore answer  filed,  particularly  if  made  within  a  short  time  after  filing  the 
original  bill,  will  not  afiiect  the  iojunction  granted  on  the  original  bill. 
Beed  V.  Consequa^  4  Id.,  174. 
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Bole  No.  29. 

By  leave  of  court. — After  an  Answer,  or  plea,  or  demurrer 
is  put  in,  and  before  replication,  the  plaintiff  may,  upon  mo- 
tion or  petition,  without  notice,  obtain  an  order  from  any 
judge  of  the  court  to  amend  his  bill  on  or  before  the  next  suc- 
ceeding rule  day,  upon  payment  of  costs  or  without  payment 
of  costs,  as  the  court  or  a  judge  thereof  in  his  discretion  may 
direct  But  after  replication  filed,  the  plaintiff  shall  not  be 
permitted  to  withdraw  it  and  to  amend  his  bill,  except  upon 
a  special  order  of  a  judge  of  the  court,  upon  motion  or  peti- 
tion, afber  due  notice  to  the  other  party,  and  upon  proof  by 
affidavit  that  the  same  is  not  made  for  the  purpose  of  vexation 
or  delay,  or  that  the  matter  of  the  proposed  amendment  is 
material,  and  could  not  with  reasonable  diligence  have  been 
sooner  introduced  into  the  bill,  and  upon  the  plaintiff's  sub- 
mitting to  such  other  terms  as  may  be  imposed  by  the  judge 
for  speeding  the  caase. 

In  the  absence  of  obligatory  mlee  of  oourt  to  the  contrary,  a  court  of 
equity,  after  a  cause  has  been  heard  and  a  case  for  relief  made  out,  but  not 
the  case  made  by  the  bill,  has  power  to  allow  an  amendment  of  the  plead- 
ings on  terms  that  the  party  not  in  fault  has  no  reasonable  ground  to  object 
to.    Neale  v.  NecUe,  9  Wall.,  1. 

And  such  amendment  will  be  allowed  on  a  bUl  for  specific,  performance, 
where  the  subject-matter  and  general  purpose  of  both  bills  are  the  same, 
and  the  contract,  consideration,  promise,  and  acts  of  part  performance, 
stated  in  the  bill  are  stated  with  sufficient  precision,  and  are  supported  by 
proofii,  taken  under  the  original  bill,  which  ^entitle  the  complainants  to  the 
relief  which  they  seek.    Id. 

It  IB  a  gross  irregularity  to  hear  a  cause  without  some  terms  imposed,  on 
an  amended  bill  filed  after  replication,  without  leave  of  the  court.  W<uh. 
R'p  V.  Bradleys,  10  WaU.,  299. 

A  court  of  equity  may  allow  an  amendment  of  a  bill  after  deciding  against 
the  bill,  and  allow  a  demurrer  on  argument.  Hunt  c  Rousmaniere,  2 
Mason,  C.  C,  842. 

By  the  29th  rule  a  bill  is  not  amendable  after  replication  filed,  unless  the 
plaintiff  shows  that  ''the  matter  of  the  proposed  amendment  is  material, 
and  could  not,  with  reasonalile  diligence,  have  been  sooner  introduced.*'  If 
the  amendment  asked  for,  be  the  introduction  of  a  new  party  to  the  bill, 
whose  interest  was  known  to  the  original  plaintiffs,  or  their  agent,  when 
the  bill  was  filed,  the  amendment  will  not  be  allowed.  Bom  v.  Carpenter^ 
6  McLean,  C.  C,  882. 

Special  replications  are  disused  in  chancery.    If  the  plaintiff  finds  it  nee- 
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essary,  from  the  answer,  to  prove  new  matter,  the  practice  is  to  amend  the 
bill.    Duponti  et  ux,  v.  Mtiasy  et  al.,  4  Wash.,  C.  C,  126. 

A,  a  patentee,  filed  a  bill  a^fainst  B  for  infringement  of  his  patent,  and 
prayed  an  injunction,  which  was  granted.  A  afterwards  moved  for  leave  to 
amend  his  bDl  by  adding  G  as  a  plaintiff,  and  by  averring  that,  under  an 
agreement  between  A  and  C  still  in  force,  C  was  the  owner  of  the  exclusive 
right,  under  the  patent,  to  make  ajid  sell  the  articles  as  to  which  B  had  in- 
fringed: Held,  that  the  amendments  could  not  be  allowed,  and  that  they 
would  amount,  in  effect,  to  the  institution  of  a  new  and  materially  different 
suit,  both  as  to  plainti£b  and  rights  of  action.  Goodyear  v.  Bourti  et  al,^ 
8  Blatchf.,  0.  C,  266. 

Bnle  No.  80. 

When  order  abandoned. — If  the  plaintiff,  so  obtaining 
any  order  to  amend  his  biH  after  answer,  or  plea,  or  demurrer, 
or  after  replication,  shall  not  file  hjis  amendments  or  amended 
bill,  as  the  case  may  require,  in  the  clerk's  office,  on  or  before 
the  next  succeeding  rule  day,  he  shall  be  considered  to  have 
abandoned  the  same,  and  the  cause  shall  proceed  as  if  no  ap- 
plication for  any  amendment  had  been  made. 

It  is  erroneous  to  sustain  a  demurrer  to  a  bill,  in  part,  and  to  overrule  it 
in  part,  yet  if  the  complainant  amend  his  bill  in  conformity  with  the  ruling 
of  the  court,  and  the  defendant  answers  the  bill  as  amended,  neither  party 
can  object  to  the  ruling  on  the  demurrer.  Marshall  v.  Vteksburg,  15  Wall., 
146. 

DBMUSBEB8  AND  PLEAS. 

Bule  No.  81. 

Allowance  of. — No  demurrer  or  plea  shall  be  allowed  to 
be  filed  to  any  bill  unless  upon  a  certificate  of  counsel  that 
in  his  opinion  it  is  well  founded  in  point  of  law,  and  sup- 
ported by  the  affidavit  of  the  defendant  that  it  is  not  inter- 
posed for  delay;  and,  if  a  plea,  that  it  is  true  in  point  of  fact. 

Where,  in  a  suit  in  equity,  a  plea  to  the  bill  is  filed,  unaccompanied  by 
any  certificate  of  counsel,  or  affidavit  of  the  party,  as  required  by  rule  81, 
and  the  plaintiff  instead  of  disregarding  the  plea,  or  moving  to  strike  it  from 
the  files,  or  setting  it  down  for  argument,  files  a  demurrer  to  it,  and  the 
cause  is  then  regularly  brought  to  argument,  on  the  question  of  the  suffi- 
ciency of  the  plea,  the  want  of  the  certificate  and  affidavit  will  be  regarded 
as  waived  by  the  plaintiff.  Goodyear^ a  AdnCa  v.  Toby,  6  Blatchf.,  C.  C,  130. 
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Rule  ITo.  82. 

By  leave  of  court. — ^The  defendant  may,  at  any  time  be- 
fore tlie  bill  is  taken  for  confessed,  or  afterward  with  the  leave 
of  the  court,  demur  or  plead  to  the  whole  bill,  or  to  part  of  it, 
and  he  may  demur  to  part,  plead  to  part,  and  answer  as  to  the 
residue;  but  in  every  case  in  which  the  bill  specially  charges 
fraud  or  combination,  a  plea  to  such  part  must  be  accompa- 
nied with  an  answer  fortifying  the  plea  and  explicitly  denying 
the  fraud  and  combination,  and^the  facts  on  which  the  charge 
is  founded. 

It  is  an  established  and  nniversal  rale  of  pleading  in  chancery,  that  a  de- 
fendant may  meet  a  plaintiff's  bill  by  several  modes  of  defense.  He  may 
demur,  answer  and  plead  to  the  different  parts  of  the  bill ;  so,  if  a  bill  for 
discovery  contain  proper  matter  for  the  one,  and  not  for  the  other,  the  de- 
fendant should  answer  the  proper  matter  and  demur  to  the  improper  matter, 
and  if,  in  such  case,  he  demurs  to  the  whole  bill,  the  demurrer  most  be  over- 
ruled.   Livingston  v.  Story,  9  Pet.,  632. 

If  any  part  of  a  bill  in  chancery  is  good,  and  entitles  the  complainant  to 
relief  or  discovery,  a  demurrer  to  the  whole  bill  cannot  be  sustained.    Id. 

This  rule  was  held  to  apply  to  matters  respecting  the  merits,  and  not  to 
mere  pleas  to  the  jurisdiction,  and  especially  to  those  founded  on  any  per- 
sonal disabilty  or  peisonal  character  of  the  party  suing^  or  to  any  pleas 
merely  in  abatement.  The  rule  does  not  allow  a  defendant,  instead  of  filing 
a  formal  demurrer  or  plea,  to  insist  on  any  special  matter  in  his  anwer,  and 
have  also  the  benefit  thereof,  as  if  he  had  pleaded  the  same  matter  or  had 
demurred  to  the  bill.  In  this  respect  the  rule  is  merely  affirmative  of  the 
general  rule  of  the  court  of  chancery,  in  which  matters  in  abatement,  and 
to  the  jurisdiction,  being  preliminary  in  their  nature,  must  be  taken  ad- 
vantage of  by  plea,  and  cannot  be  taken  advantage  of  in  a  general  answer, 
which  necessarily  admits  the  right  and  capacity  of  the  party  to  sue.  Same 
ease,  1  Pet.,  851. 

Where  a  plea  is  filed,  though  filed  irregulariy,  the  complainant  cannot 
treat  it  as  a  nullity  and  take  a  decree  pro  confesso.  Before  taking  such  a 
decree  in  such  a  case,  he  should  first  obtain  an  order  to  set  the  plea  aside,  or 
take  it  from  the  files  as  irregular.    Ewing  v.  Blight,  3  Wall.,  Jr.,  184. 

The  general  rule  is,  that  if  a  defendant  to  a  bill  in  chanceiy  answer  to  the 
same  matter  which  is  covered  by  his  plea,  and  which  by  his  plea  he  contends 
he  is  not  bound  to  answer,  the  latter  overrules  the  former.    1  Pet. ,  G.  G. ,  498. 

An  objection  to  a  plea  that  it  is  defective,  in  not  responding  to  all  the  alle- 
gations of  the  bill  is  not  sustainable,  for  a  plea  may  be  either  to  the  whole 
bill  or  to  a  part  only.    Beard  p.  Bowler,  2  Bond,  G.  G.,  18. 

Where  the  answer  is  broader  than  the  plea,  the  latter  is  overruled.  Where 
one  defense  is  made  by  the  plea,  and  another  by  the  answer,  the  plea  will 
be  ordered  to  stand  for  an  answer.    Lewis  v.  Baird,  8  McLean,  G.  G.,  56. 
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The  defendant  may  at  any  time  before  the  bill  is  taken  aa  confessed,  plead, 
demur  or  answer,  and  the  plaintiff  is  to  pursue  the  same  course  as  if  the  plea, 
demurrer  or  answer  had  been  filed  before  the  expiration  of  the  three  months 
limited  for  an  answer,  by  the  rules  of  the  court.  Olioer  r.  Decatur r  4  Cr., 
C.  C,  458. 

If  a  demurrer  to  a  bill  in  equity  covers  the  whole  bill,  when  it  is  good  as  to 
apart  only,  it  will  be  overruled.   Heath  t».  The  Erie  R.  Co.,  8  Blatcbf.,  347. 

The  office  of  a  demurrer  to  a  bill  in  equity  is  to  bring  before  the  court  the 
right  to  maintain  the  bill,  admitting  all  its  allegations  to  be  true,  and  the 
court  will  not,  therefore,  examine  aliunde  what  facts  might  or  might  not  de- 
feat it,  for  this  is  the  office  of  an  answer  or  plea.  Ocean  Ins,  Co.  v.  Fields, 
2  Story,  59.  » 

Bule  No.  88. 

Ar^ment  of. — ^The  plaintiff  may  set  down  the  demurrer 
or  plea  to  be  argued,  or  he  may  take  issue  on  the  plea.  If, 
upon  an  issue,  the  facts  stated  in  the  plea  be  determined  for 
the  defendant,  they  shall  avail  him  as  far  as  in  law  and  equity 
they  ought  to  avail  him. 

By  rule  90  the  practice  of  the  English  courts  of  chancery  is  the  practice  in 
the  courts  of  equity  of  the  United  States,  except  as  modified.  In  England 
the  party  who  puts  in  a  plea,  which  is  the  subject  of  discussion,  has  the  right 
to  open  and  close  the  argument.  The  same  rule  should  prevail  in  the  courts 
of  the  United  States  in  chancery  cases.  The  State  of  Rhode  Island ,  etc,, 
r.  The  State  of  Massachusetts ,  14  Pet.,  210. 

Where  a  bill  in  chanceiy  avers  that  the  defendant  is  a  citizen  of  another 
State,  this  averment  can  only  be  impugned  in  a  special  plea  to  the  jurisdic- 
tion of  the  court.  The  answer  is  not  the  proper  place  for  it,  under  the  33d 
rule  of  equity  practice.     Wichliffe  v,  Owings,  17  How.,  47. 

If  the  plea  be  set  down  for  argument  by  complainant  without  replying  to 
it,  the  matter  contained  therein  must  be  considered  as  true.  Executors  of 
Gallagher  v.  Roberts j  I  Wash.,  G.  C,  820. 

A  plea  to  a  bill  in  equity  may  be  good  in  part,  and  not  so  in  the  whole; 
and  the  court  will  allow  it  to  so  much  of  the  bill  as  it  is  properly  applicable 
unless  it  has  the  vice  of  duplicity  in  it.  Kirkpatriek  v.  White  et  al.,  4 
Id.,  595. 

To  a  bill  against  a  single  defendant  alleging  the  infringement  of  a  patent 
by  sales  by  him  of  the  patented  iirticle,  a  plea  was  filed  alleging  that  the 
sales  were  not  made^by  the  defendant  alone,  but  were  made  by  him  and 
another  person  named  in  the  plea;  Held,  that  the  plea  was  bad,  because  it 
did  not  allege  that  such  other  person  was  yet  Hving.  and  within  the  juris- 
diction of  the  court.    Goodyear  f.  Tobift  6  Blatchf.,  130. 

If  a  plea  to  a  bill  in  chanceiy  is  unexceptionable  in  its  form  and  character, 
the  complainant  must  either  set  it  down  for  argument,  or  he  must  reply  to 
it,  and  put  in  issue  the  facts  stated  therein.  If  he  elects  to  set  the  plea 
down  for  argument,  he  then  admits  the  truth  of  all  the  facts  stated  therein 
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and  merely  denies  their  legal  sufficiency  to  prevent  a  recovery.  If  he  replies 
to  the  plea,  and  denies  the  truth  of  the  facts  therein  stated,  he  admits  that 
if  those  facts  are  true,  they  are  then  sufficient  in  law  to  bar  his  recovery; 
and  if  they  arc  proved  to  be  true  the  bill  must  be  dismissed  without  refer- 
ence to  the  equity  arising  firom  any  other  facts  stated  in  the  bill.  The  State 
of  Rhode  Island  v.  The  State  of  Massachusetts,  14  Pet,  210. 

Rule  No.  84. 

Costs  on  demurrer  overruled.— If,  upon  the  hearing, 
any  demnrrer  or  plea  is  overrnled,  the  plaintiff  shall  be  entitled 
to  his  costs  in  the  canse  np  to  that  period,  nnless  the  court 
shall  be  satisfied  that  the  defendant  has  good  ground,  in  point 
of  law  or  fact,  to  interpose  the  same,  and  it  was  not  interposed 
vexatiously  or  for  delay.  And,  upon  the  overruling  of  any 
plea  or  demurrer,  the  defendant  shall  be  assigned  to  answer 
the  bill,  or  so  much  thereof  as  is  covered  by  the  plea  or  demur- 
rer, the  next  succeeding  rule  day,  or  at  such  other  period  as, 
consistently  with  justice  and  the  rights  of  the  defendant,  the 
same  can,  in  the  judgment  of  the  court,  be  reasonably  done; 
in  default  whereof,  the  biir  shall  be  taken  against  him  pro  con- 
fessoj  and  the  matter  thereof  proceeded  in  and  decreed  accord- 
ingly. 

Under  this  rule  as  it  originally  stood  as  rule  20,  7  Wh.,  x,  no  service  of 
any  copy  of  an  interlocutory  decree,  taking  a  bill  pro  confessOt  was  necessary 
before  the  final  decree,  and.  therefore,  it  could  not  be  insisted  upon  as  a 
matter  of  right,  or  furnish  a  propec  ground  for  a  bill  of  review.  Bank  tf 
United  States  v.  White,  8  Pet.,  262. 

If  a  decree  pro  eonfesso  is  taken  before  the  time  given  to  answer,  it  is  ir- 
regular, and  will  be  set  aside  oq  motion.  Fellows  et  ah  v.  Hull  et  ah,  3 
McLean,  C.  C,  487. 

A  demurrer  to  the  bill  being  oveiruled,  and  the  other  defendants  failing  to 
answer,  the  bill  as  to  them  may  be  taken  as  confessed.  Suydam  et  ah  v, 
Beals  et  al.,  4  McLean,  C.  C,  12. 

Bole  No.  83. 

• 

Costs  on  demurrer  sastained.— If,  upon  the  hearing, 
any  demnrrer  or  plea  shall  be  allowed,  the  defendant  shall  be 
entitled  to  his  costs.  But  the  conrt  may,  in  its  discretion, 
upon  motion  of  the  plaintiff,  allow  him  to  amend  his  bill  upon 
such  terms  as  it  shall  deem  reasonable. 


512  FEDERAL  PSACTIOB. 

A  court  of  eqaity  may  allow  an  amendment  of  a  bill  after  deciding  against 
the  bill  and  allowing  a  demurrer  thereto  on  argument.  HufU  v.  Louis* 
Adm\  2  Mason,  C.  C,  342. 

Where  a  demurrer  might  be  put  in,  but,  instead  thereof,  an  answer  is 
made,  and  the  bill  is  finally  dismissed  on  its  merits,  because  the  plaintiff 
failed  to  show  sufficient  title,  the  defendants  are  not  entitled  to  costs.  Brooks 
V.  Byam,  2  Story,  C.  C,  553.  ' 

Ck>8ts  in  equity  are  in  the  sound  discretion  of  the  court;  but  in  the  ordin- 
ary course  of  practice,  when  a  bill  is  dismissed,  costs  are  not  awarded  to  the 
plaintiff.  Id.  See  Webb  et  al.  v.  Bowers  et  al.,  11  Law  Reporter  (I  new 
series),  84,  where  costs  were  refused  to  both  parties. 

Under  the  rules  of  equity  practice  established  by  the  Supreme  Court,  the 
complainant  is  not  entitled,  as  a  matter  of  right,  to  amend  his  bill  after  a 
demurrer  thereto  has  been  sustained;  but  the  court  may,  in  its  discretion, 
grant  him  leave  to  do  so  upon  such  terms  as  it  shall  deem  reasonable.  Na- 
tional Bank  v.  Carpenter,  101  TJ.  S.,  567. 

An  order  refusing  leave  to  thus  amend  cannot  be  reviewed  in  the  Supreme 
Court.    Id. 

Bule  No.  86. 

Sufficiency  of  demuprer . — No  demurrer  or  plea  shall  be 
held  bad  and  overruled  upon  argument,  only  because  such  de- 
murrer or  plea  shall  not  cover  so  much  of  the  bill  as  it  might 
by  law  have  extended  to. 

Bule  No.  87. 

Answer  and  demuprer  to  same  matter,— No  demurrer 
or  plea  shall  be  held  bad  and  overruled  upon  argument,  only 
because  the  answer  of  the  defendant  may  extend  to  some  part 
of  the  same  matter  as  may  be  covered  by  such  demurrer  or 
plea. 

If  the  plea  is  only  to  some  part  of  the  bill,  the  defendant  must  answer  to 
the  residue,  unless  the  matter  should  be  proper  for  a  demurrer.  Ferguson 
9.  O'Harra,  1  Pet.,  C,  C.  498. 

It  was  formerly  held  to  be  the  general  rule  that  if  the  defendant  to  a  bill 
in  equity  answered  to  the  same  matter  whicl^  was  covered  by  his  plea,  and 
which  by  his  plea  he  contended  he  was  not  bound  to  answer,  the  latter  over- 
ruled the  former.    Id. 

Btile  No.  88, 

Effect  of  failure  to  reply, — If  the  plaintiff  shall  not  reply 
to  any  plea,  or  set  down  any  plea  or  demurrer  for  argument  on 
the  rule  day  when  the  same  is  filed,  or  on  the  next  succeeding 
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rnle  day,  he  shall  be  deemed  to  admit  the  truth  and  snflSciency 
thereof,  and  his  bill  shall  be  dismissed  as  of  course,  unless  a 
judge  of  the  court  shall  allow  him  further  time  for  the  purpose. 

A  replication  to  a  plea  is  an  admission  of  the  sufficiency  of  tBe  plea,  as 
much  as  if  it  had  been  set  down  for  argument  and  allowed;  and  all  that  the 
defendant  has  to  do,  is  to  prove  it  in  point  of  fact,  and  a  dismissal  of  the  bill 
on  the  hearini?  is  then  a  matter  of  course.    Hughes  v.  Blake^  6  Wh.,  458. 

Before  a  case  can  be  dismissed  under  this  rule,  there  must  exist,  in  a  tech- 
nical sense,  a  .plea  or  demurrer  on  the  part  of  the  defendant,  which  the 
plaintiff  shall  not  have  replied  to  or  set  down  for  hearing  before  the  second 
term  of  the  court  after  filing  the  same.  Poultney  et  aL  v.  The  City  of  La- 
fayette et  al.y  3  How.,  81. 

A  decree  dismissing  a  bill  in  equity  for  matters  not  involving  the  merits  is 
not  a  bar  to  the  subsequent  suit.  Hughes  v.  The  United  States,  ^W&W.^  232. 

ANSWEB8. 

Bule  No,  89. 

Sufficiency  of  answer.— The  rule  that  if  a  defendant  sub- 
mits to  answer  he  shall  answer  fully  to  all  the  matters  of  the 
bill,  shall  no  longer  apply  in  cases  where  he  might  by  plea 
protect  himself  from  such  answer  and  discovery.  And  the 
defendant  shall  be  entitled  in  all  cases  by  answer  to  insist  upon 
all  matters  of  defense  (hot  being  matters  of  abatement,  or  to 
the  character  of  the  parties,  or  matters  of  form)  in  bar  of  or 
to  the  merits  of  the  bill,  of  which  he  may  be  entitled  to  avail 
himself  by  a  plea  in  bar;  and  in  such  answer  he  shall  not  be 
compellable  to  answer  any  other  matters  than  he  would  be 
compellable  to  answer  and  discover  upon  filing  a  plea  in  bar 
and  an  answer  in  support  of  such  plea,  touching  the  matters 
set  forth  in  the  bill,  to  avoid  or  repel  the  bar  or  defense.  Thus, 
for  example,  a  bona  fide  purchaser  for  a  valuable  consideration 
without  notice,  may  set  up  that  defense  by  way  of  answer  instead 
of  plea,  and  shall  be  entitled  to  the  same  protection,  and  shall 
not  be  compellable  to  make  any  further  answer  or  discovery 
of  his  title  than  he  would  be  in  any  answer  in  support  of  such 
plea. 

The  answer  of  one  defendant  to  a  bill  in  equity  cannot  be  used  as  evidence 
against  his  co-defendant;  and  the  answer  of  an  agent  is  not  evidence  against 
his  principal,  nor  are  his  admissions  in  pais,  unless  where  they  are  a  part  of 

33 
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the  $'€$  gesta.  Leeds  v.  The  Marine  Ins.  Co.,  etc.,  2  Wh.,  380;  Clark's 
Ex'r  V.  Van  Reimsdyh,  9  Cr.,  153.  But  it  is  otherwise  where  one  defendant 
claims  through  his  co-defendant;  the  answer  of  the  latter  is  evidence  apfainst 
the  former.  Field  v,  Holland  et  aZ.,  6  Id.,  8;  Of^urn  et  al.  v.  The  President 
and  Directors,  etc,,  9  Id.,  738;  1  Gallison,  630. 

The  answer  of  the  defendant  in  equity,  though  he  may  be  interested  to  the 
whole  amount  in  oontroversy,  is  conclusive  evidence  in  his  favor,  if  uncon- 
tradicted by  the  testimony  of  any  witness  in  the  cause.  Lenox  et  al.  r.  Front, 
3  Wh.,  520. 

It  is  a  well  settled  rule  that  in  a  bill  praying  relief,  when  the  facts  charged 
in  the  bill  as  the  ground  for  the  decree  are  clearly  and  positively  denied  by 
the  answer,  and  proved  only  by  a  single  witness,  the  court  will  not  make  a 
decree  against  the  defendant.  And  it  is  equally  well  settled,  that  when  the 
witness  on  the  part  of  the  complainant  is  supported  and  corroborated  by 
circumstances  sufficient  to  outweigh  the  denial  of  the  answer,  the  role  does 
not  apply.  The  Union  Bank  of  Georgetown  v,  Geary,  5  Pet.,  98;  Carpen- 
ter V.  The  Providence  Ins.  Co.,  4  How.,  185;  Highee  v.  Hopkins,  1  Wash., 
C.  C,  230. 

The  general  rule  in  chanoeiy  is,  if  the  answer  of  the  defendant  admits  a 
fact,  but  insists  upon  matter  by  way  of  avoidance,  the  plaintiff  need  not 
prove  the  fact  admitted,  but  the  burden  is  on  the  defendant  to  prove  the 
matter  in  avoidance.  Clark  v.  White,  12  Pet.,  178;  Randall  v.  Phillips  el 
ah,  3  Mason,  C.  C,  378. 

This  rule,  as  it  was  originally  (rule  23,  7  Wh.,  z),  is  simply  in  affirmance 
of  the  common  law  practice  of  courts  of  equity,  and  applies  to  matters  on  the 
merits,  and  not  to  such  objections  as  are  in  the  nature  of  abatement  only. 
Wood  r.  Mann,  1  Sum.,  C.  C,  578. 

See,  also,  Ferguson  v.  O'Harra,  1  Pet.,  C.  C,  498,  cited  in  notes  to  rule  37. 

Bule  No.  40. 

TVlien  bound  to  answer. — A  defendant  shall  not  be  bound 
to  answer  any  statement  or  charge  in  the  bill  unless  specially 
and.  particularly  interrogated  thereto;  and  a  defendant  shall 
not  be  bonnd  to  answer  any  interrogatory  in  the  bill,  except 
those  interrogatories  which  such  defendant  is  required  to 
answer;  and  where  a  defendant  shall  answer  any  statement  or 
charge  in  the  bill  to  which  he  is  not  interrogated,  only  by  stat- 
ing his  ignorance  of  the  matter  so  stated  or  charged,  such  an- 
swer shall  be  deemed  impertinent. 

Repealed  December  term,  1850. 

December  Tebm,  1850. 

Ordered  J  That  the  fortieth  rule,  heretofore  adopted  and  pro- 
mulgated by  this  court  as  one  of  the  rules  of  practice  in  suits 
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in  equity  in  the  circuit  courts,  be  and  the  same  is  hereby  re- 
pealed and  annulled.  And  it  shall  not  hereafter  be  necessary 
to  interrogate  a  defendant  specially  and  particularly  upon  any 
statement  in  the  bill,  unless  the  complainant  desires  to  do  so 
to  obtain  a  discovery. 
Amended  December  term,  1850, 10  How.,  ▼. 

The  cases  of  Young  v,  Grundy^  6  Or.,  51,  and  TreadtoeU  v.  CUavland, 
3  McLean,  C.  C,  were  applicable  to  the  original  rale  before  the  same  was 
annulled  by  the  above  order. 

Bule  No.  41. 

Interrogatories  numbered.— The  interrogatories  con- 
tained in  the  interrogating  part  of  the  bill  shall  be  divided  as 
conveniently  as  may  be  from  each  other,  and  numbered  con- 
secutively 1,  2,  8,  etc.;  and  the  interrogatories  which  each 
defendant  is  required  to  answer  shall  be  specified  in  a  note 
at  the  foot  of  the  bill,  in  the  form  or  to  the  effect  following; 
that  is  to  say:  "The  defendant  (A.  B.)  is  required  to  an- 
swer the  interrogatories  numbered  respectively  1,  2,  3,"  etc.; 
and  the  office  copy  of  the  bill  taken  by  each  defendant  shall 
not  contain  any  interrogatories  except  those  which  such  defend- 
ant is  so  required  to  answer,  unless  such  defendant  shall  require 
to  be  furnished  with  a  copy  of  the  whole  bill. 

Deoembeb  Tebm,  1871. 

AmendTHent  to  ^Ist  Equity  Ride. 

When  answer  not  evidence.— If  the  Complainant,  in  his 
bill,  shall  waive  an  answer  under  oath,  or  shall  only  require 
an  answer  under  oath  with  regard  to  certain  specified  inter- 
rogatories, the  answer  of  the  defendant,  though  under  oath, 
except  such  part  thereof  as  shall  be  directly  responsive  to  such 
interrogatories,  shall  not  be  evidence  in  his  favor,  unless  the 
cause  be  set  down  for  hearing  on  bill  and  answer  only;  but 
may  nevertheless  be  used  as  an  affidavit,  with  the  same  effect 
as  heretofore,  on  a  motion  to  grant  or  dissolve  an  injunction, 
or  on  any  other  incidental  motion  in  the  cause;  but  this  shall 
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not  prevent  a  defendant  from  becoming  a  witness  in  his  own 

behalf  under  section  3  of  the  act  of  congress  of  July  2, 1864. 

Amended  May  6, 1872.  13  Wall.,  xi.  See  Revised  Statates,  g  858,  anU, 
p.  327. 

When  the  plaintiff  does  not  file  any  replication  io  the  defendant's  answer, 
but  sets  down  the  cause  for  hearing?  upon  bill  and  answer,  he  thereby  admits 
all  the  facts  that  are  well  pleaded  in  the  answer.  Parton  v.  Prang,  2  Off. 
Gaz.,  619.;  Pierce  v.  West's  Ex's,  1  Pet.,  C.  C,  351. 

Bole  No.  42, 

What  interrogatories  part  of  bill.— The  note  at  the 

foot  of  the  bill  specifying  the  interrogatories  which  each 

defendant  is  required  to  answer  shall  be  considered  and  treated 

as  part  of  the  bill,  and  the  addition  of  any  snch  note  to  the 

bQl,  or  any  alteration  in  or  addition  to  such  note  after  the  bill 

is  filed,  shall  be  considered  and  treated  as  an  amendment  of 

the  bill. 

Bule  No.  43. 

Form,  preceding  interrogatories.— Instead  of  th^  words 
of  the  bill  now  in  use,  preceding  the  interrogating  part  thereof, 
and  beginning  with  the  words  "To  the  end,  therefore,"  there 
shall  hereafter  be  used  words  in  the  form  or  to  the  effect  fol- 
lowing: "  To  the  end,  therefore,  that  the  said  defendants  may, 
if  .they  can,  show  why  your  orator  slionld  not  have  the  relief 
hereby  prayed,  and  may,  upon  their  several  and  respective 
corporal  oaths,  and  according  to  the  best  and  utmost  of  their 
several  and  respective  knowledge,  remembrance,  information 
and  belief,  full,  true,  direct  and  perfect  answer  make  to  such 
of  the  several  interrogatories  hereinafter  numbered  and  set 
forth,  as  by  the  note  hereunder  written  they  are  respectively 
•  required  to  answer;  that  is  to  say — 

"  1.    Whether,  etc. 

"  2.    Whether,  etc." 

Where  an  interrogatory  was  pat  as  to  '*  whether  on  the  20th  day  of 
August,  1838,  the  said  A  prepared  and  procured  the  signature  of  the  said  B 
to  a  codicil,  in  which  the  said  B  bequeathed  to  the  said  A  the  said  notes  of 
C  and  D,  and  whether  the  said  A  retained  the  codicil  after  its  execution," 
it  was  held  that  although  the  interrogatory  was  not  so  full  and  precise  as 
it  should  have  been,  yet  that  it  was  sufficient  to  call  for  a  full  and  explieit 
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answer  to  its  plain  import,  and  as  the  answer  was  inexplicit  and  evasive, 
the  defendant  was  ordered  to  make  full  disclosure  of  the  facts,  and  to  pay 
the  costs  of  hearing^  on  the  exceptions;  and  leave  was  granted  to  the  plaint- 
iff to  file  additional  interrogations.  .Langdon  et  dl,  v,  Goddard,  3  Story,  13. 

Biile  No.  44. 

What  interrogatories  need  not  be  answered  .—A  de- 
fendant shall  be  at  liberty,  by  answer,  to  decline  answering 
any  interrogatory,  or  part  of  an  interrogatory,  from  answering 
which  he  might  have  protected  himself  by  demurrer;  and  he 
shall  be  at  liberty  so  to  decline,  notwithstanding  he  shall  an- 
swer other  parts  of  the  bill  from  which  he  might  have  pro- 
tected himself  by  demurrer. 

Rule  Nc  4& 
No  special  replication.— No  special  replication  to  any 
answer  shall  be  filed.  But  if  any  matter  alleged  in  the  answer 
shall  make  it  necessary  for  the  plaintiff  to  amend  his  bill,  he 
may  have  leave  to  amend  the  same  with  or  without  the  pay- 
ment of  costs,  as  the  court,  or  a  judge  thereof,  may  in  his  dis- 
cretion direct. 

Special  facts  in  ezcase  for  not  suing  within  the  period  of  the  statute  of 
limitations,  such  as  coverture,  minority  or  residence  abroad,  ought,  in  equity 
as  well  as  law  to  be  set  up  in  the  original  bill,  or  by  way  of  amendment  to 
it,  allowed  after  answer,  and  not  by  special  replication,  as  provided  by  the 
45th  rule  in  equity.    Taylor  r.  Benham,  5  How.,  283,  263. 

An  objection  to  an  amended  bill  in  chancery  because  not  filed  with  the 
leave  of  the  court  (as  contemplated  by  rule  45  of  the  equity  rules  that  such 
bills  should  be)  cannot  be  made  for  the  first  time  in  the  appellate  court. 
Clements  v.  Moore,  6  Wall.,  299. 

After  a  cause  was  set  down  for  hearing  on  bill  and  answer,  and  a  refer- 
ence to  the  auditor  of  the  court,  the  plaintiff  was  allowed  to  file  a  general 
rephcation.    Pierce  v.  Wesfs  Ex^s^  1  Pet.^  C.  C.,.  351. 

In  a  suit  in  equity  brought  to  enjoin  the  defendant  from  running  a  certain 
patent  machine,  and  the  defendant  sets  up  a  license,,  the  plaintiff  cannot 
prove  an  abandonment  of  the  license  without  amending  his  bill  by  alleging 
such  abandonment,  as  a  special  replication  under  the  rules  of  practice  is 
not  permitted".     Wilson  r.  Stolhj,  4  McLean  C.  C,  275. 

Special  replications  arc  no  longer  used  in  chancery.  If  the  plaintiff  finds 
it  necessaiy,.  from  the  natare  of  the  answer,  to  prove  new  matter,  the  prac- 
tice is  now  to  amend  the  bilL  But  if  a  special  replication  is  filed,  denying 
all  the  material  parts  of  the  answer,  and  also  pleading  new  matter,  the  new 
matter  will  be  considered  surpIuBage  at  the  hearing.  Duponii  et  ux.  v. 
Massy  et  aL,  4  Wash.,  C.  C^  128. 
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Bole  No.  46. 

New  answer. — In  every  case  where  an  amendment  shall 
be  made  after  answer  filed,  the  .defendant  shall  put  in  a  new 
or  supplemental  answer  on  or  before  the  next  succeeding  rule 
day  after  that  on  which  the  amendment  or  amended  bill  is 
filed,  unless  the  time  is  enlarged  or  otherwise  ordered  by  a 
judge  of  the  court;  and  upon  his  default^  the  like  proceedings 
may  be  had  as  in  cases  of  an  omission  to  put  in  an  answer. 

PABTIES  TO  BILLS. 

Bule  No.  47. 

Proper  parties,  when  not  necessary.— In  all  cases  where 

it  shall  appear  to  the  court  that  persons,  who  might  otherwise 
be  deemed  necessary  or  proper  parties  to  the  suit,  cannot  be 
made  parties  by  reason  of  their  being  out  of  the  jurisdiction 
of  the  court,  or  incapable  otherwise  of  being  made  parties,  or 
because  their  joinder  would  oust  the  jurisdiction  of  the  court 
as  to  the  parties  before  the  court,  the  court  may  in  their  dis- 
cretion proceed  in  the  cause  without  making  such  persons 
parties;  and  in  such  cases  the  decree  shall  be  without  preju- 
dice to  the  rights  of  the  absent  parties. 

Equity  will  make  that  party  immediately  liable  who  is  ultimately  liable  at 
law.    Riddle  dt  Co.  v.  Mandemlle  et  al.,  5  Cr.,  322. 

A  court  of  equity  will  not  make  a  final  decree  upon  the  merits  of  a  case, 
unless  all  persons  who  are  essentially  interested  are  made  parties  to  the  suit, 
although  some  of  those  persons  are  not  witliin  the  jurisdiction  of  court. 
Russell  V,  Clark's  Ex's  et  aL,  7  Cr.,  69;  West  v,  Randall  et  al,,  2  Ma^on, 
C.  C,  181 ;  Abbott  V,  Am.  Hard  RUbher  Co.,  4  Blatchf.,  489;  Bunce  v.  Galla- 
gher, 6  Id.,  481. 

The  jurisdiction  of  the  circuit  court,  having  once  vested  between  citizens 
of  different  States,  cannot  be  divested  by  a  change  of  domicile  by  one  of 
the  parties,  and  his  removal  into  the  same  State  with  the  adverse  party  pen- 
dants lite,    Morgan's  Heirs  v.  Morgan,  2  Wh.,  290. 

In  equity,  a  final  decree  cannot  be  pronounced  until  all  the  'parties  in  in- 
terest are  brought  before  the  court.  Marshall  v.  Beverly,  5  Wh.,  313; 
Conn  V.  Penn,  Id.,  424. 

The  Supreipe  Court  of  the  United  States  will  not  suffer  its  jurisdiction  in 
an  equity  cause  to  be  ousted  by  the  circumstance  of  the  joinder  or  non- 
joinder of  merely  formal  parties,  who  are  not  entitled  to  sue  or  liable  to  be 
sued,  in  the  United  States  courts.     WormUy  v,  Wormley,  8  Wh.,  421. 

The  joinder  of  improper  parties,  as  citizens  of  the  same  State,  etc.,  will 
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not  affect  the  jurisdiction  of  the  circuit  courts  in  equity,  as  between  the  par- 
ties who  are  properly  before  the  court,  if  a  decree  may  be  pronounced  as  be- 
tween the  parties  who  are  citizens  of  the  same  State.  Canieal  el  al.  r. 
Banks,  10  Wh.,  181. 

In  the  courts  of  the  United  States,  wherever  the  case  may  be  completely 
decided  as  between  the  litigant  parties,  an  interest  existing  in  some  other 
person,  whom  the  process  of  the  court  cannot  reach,  as  where  such  peisou 
is  a  residcBt  of  another  State,  will  not  prevent  a  decree  upon  the  merits. 
Elmendorf  V.  Taylor  et  al.,  10  Wh.,  152. 

A  certificated  bankrupt  or  insolvent,  against  whom  no  relief  can  be  had, 
is  not  a  necessary  party  to  a  suit  in  equity;  but  if  ho  be  made  a  party  de- 
fendant he  candot  be  examined  as  a  witness  in  the  cause  until  an  order  has 
been  obtained  on  motion  for  that  purpose.  De  Wolf  v.  Johnson  et  a/..  Id., 
367.    (This  decision  is  based  upon  the  common  law  rules  of  evidence.) 

In  a  suit  in  equity  brought  by  heirs  at  law  to  set  aside  a  conveyance  ob- 
tained from  their  ancestor  by  fraud  and  imposition,  a  final  decree  for  the 
sale  of  the  property  cannot  be  pronounced  until  all  the  heirs  are  brought  be- 
fore the  court  as  parties,  if  they  are  within  the  jurisdiction  of  the  court.  If 
they  cannot  be  all  brought  before  the  court,  the  individual  interest  of 
those  who  are  made  parties  may  be  sold.  Harding  e.  Handy,  11  Wh., 
103. 

Although,  in  general,  all  encumbrancers  must  be  made  parties  to  a  bill  of 
foreclosure,  yet  where  a  decree  of  foreclosure  and  sale  was  made  and  exe- 
cuted, at  the  suit  of  a  subsequent  mortgagee,  and  with  the  consent  of  the 
mortgagor,  it  not  appearing  to  the  court  that  there  was  any  prior  encum- 
brance, the  proceedings  will  not  be  set  aside  upon  the  application  of  the 
mortgagor,  in  order  to  let  in  the  prior  mortgagee,  who  ought  regularly  to 
have  been  made  a  party,  unless  it  be  necessary  tp  prevent  irremediable  mis- 
chief. But  in  such  a  case  the  prior  encumbcancers  are  not  bound  by  the  de- 
cree in  the  suit  to  which  they  were  not  made  parties;  and  the  purchasers 
under  the  sales  take  subject  to  the  prior  liens.  Finley  v.  The  Bank  of 
United  States,  Id.,  804. 

Where  an  equity  cause  may  be  finally  decided  as  between  the  parties  liti- 
gant, without  bringing  others  before  the  court,  who,  generally  speaking, 
would  be  necessary  parties,  such  parties  may  be  dispensed  with  in  the  cir- 
cuit court,  if  its  process  cannot  reach  them,  or  if  theyiure  citizens  of  another 
State.    Mallow  et  al,  v,  Hinde,  12  Wh.,  193;  Vattier  r.  Hinde,  7  Pet.,  252. 

All  persons  materially  interested  in  the  subject  of  a  suit  in  chancery 
ought  to  be  made  parties,  either  plaintiffs  or  defendants;  but  this  is  a  rule 
established  for  the  convenient  administration  of  justice,  and  is  more  or  less 
in  the  discretion  of  the  court,  and  it  should  be  restricted  to  parties  whose  in- 
terests are  in  the  issue,  and  to  be  affected  by  the  decree.  The  relief  granted 
will  always  be  so  modified  as  not  to  affect  the  interests  of  others.  Mer- 
cJmnts'  Bank  v.  Sexton  et  al,  1  Pet.,  2d9. 

Where  a  bill  was  filed  by  a  nephew  of  a  testatrix  charging  that  the  exec- 
utors had  not  paid  the  several  sums  bequeathed  to  him,  and  praying  that 
they  should  be  decreed  to  pay  the  same,  no  other  persons  were  made  par- 
ties to  the  proceedings  but  the  executors.    The  circuit  court  dismissed  the 
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bill  for  want  of  proper  parties.  On  appeal  the  Supreme  Court  reversed  the 
decree  of  the  circuit  court  for  the  purpose  of  enabling  the  complainant  to 
make  parties  two  other  nephews  of  the  testator  whose  education  was  pro- 
vided for  in  the  will.    Dandridge  v.  Washes  Ex's,  2  Pet.,  370. 

Where  a  plaintiff  claimed  under  a  conveyance  made  in  pursuance  of  a 
decree  of  court  of  competent  jurisdiction^  the  bill  was  improperly  dismissed 
for  want  of  proper  parties.  The  court  should  have  fp^nted  leave  to  make 
new  parties,  and  on  their  failure  to  bring  the  proper  parties  the  disnuFsal 
should  have  been  without  prejudice.    Hunt  r.  Wickliffer  Id.,  201.  214. 

When  there  has  been  no  change  of  the  parties  during  ihe  progress  of  the 
suit,  a  jurisdiction  depending^  on  the  condition  of  the  parties  is  governed 
by  that  condition  a^  it  was  at  the  commencement  of  the  suit.  Conellif  et  al. 
V,  Taylor  et  al.y  Id.,  556. 

If  an  alien  should  sue  a  citizen  and  should  omit  to  state  the  character  of 
the  parties  in  the  bill,  though  the  court  could  not  exercise  jiurisdiction  while 
the  defect  in  tlie  bill  existed,  yet  it  might,  as  is  every  day's  practice,  be  cor- 
rected at  any  time  before  the  hearings  and  the  court  would  not  hesitate  to 
make  a  decree  in  the  cause.    Id. 

The  geneval  rule  is,  "  that  however  summoned,  the  persons  interested  in 
a  suit  must  all  be  made  parties,  plaintiff  or  defendant,  in  order  that  a 
complete  decree  may  be  made;  it  being  the  constant  aim  of  a  court  of  equity 
to  do  complete  justice  by  embracing-  the  whole  sabject,  deciding  upon  and 
settling  the  right»of  all  persons  interested  in  the  subject  of  the  suit;  to 
make  the  order  perfectly  safe  to  those  who  have  to  obey  it,  and  prevent  fu- 
ture litigation.    Caldwell  v,  Taggart  et  ux.,  4i  Pet.,  190. 

The  incapacity  of  a  court  of  ecyiity  to  exercise  jurisdiction  over  a  particu- 
lar person  cannot  affect  its  jurisdiction  over  other  defendants  whose  inter- 
ests are  not  connected  with  the  former,  and  from  whom  he  was  separated 
by  dismissing  the  bill  as  to  hink     Vattier  v.  Hehve  et  at,  7  Pet^  252. 

Neither  the  act  of  congress,  nor  the  47th  rule  of  this  court  enable  the  cir- 
cuit court  to  make  a  decree  in  a  suit  in  the  absence  of  a  party  whose  rights 
must  necessarily  be  affected  by  such  decree,  and  the  objection  may  be  taken 
at  any  time  upon  the  hearing  or  in  the  appellate  court.  Coitvn  v,  Millan- 
don  et  al,y  19  How.,  118. 

Where  real  property,  after  being  mortgaged,  has  been  conveyed  in  trust 
for  the  benefit  of  children,  both  those  in  being,  and  those  to  be  born,  all 
children  en  esse  at  the  time  of  filing  the  bill  of  foreclosure  should  be  made 
parties.  Otherwise,  the  decree  of  foreclosure  does  not  take  away  the  right 
to  redeem.  A  decree  in  such  a  case  against  the  trustee  alone  does  not  bind 
the  cestui  q\M  trtists,    Clark  v,  Reyhumy  8  Wall.,  818. 

A  bill  for  a  settlement  of  partnership  accounts  which,  without  charging  fraud- 
ulent confederacy^  shows  that  it  is  filed  not  against  all  the  original  partners, 
but  against  one  of  them  (yet  remaining  in  the  administration  of  the  partner- 
ship concerns),  and  persons  who  have  succeeded  to  the  rights  (not  to  the  ob- 
ligations), of  one  or  more  of  the  others,  presents  not  only  a  want  of  indispen- 
sable parties,  but  a  misjoinder  of  defendants—a  mi^'oinder  apparent  on  the 
face  of  the  bill.  It  must  be  dismissed.  Banks  v.  CarroUton  Railroad^  11 
Wall.,  624. 
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A,  B,  C  and  D  having  a  dispute  about  their  nghta  in  a  railroad  com- 
pany, entered  into  a  contract  of  settlement  by  which  they  divided  the  stock 
m  certain  proportions  arnon^^  them.  A  refused  to  carry  out  the  contract. 
B  filed  a  bill  to  compel  him  to  stand  to  his  agreement.  A,  after  answer- 
ing, filed  a  cross- bill  insisting  that  B  ought  to  have  made  C  and  D  parties 
to  his  original  proceeding;  ?ield  that  the  bill,  not  seeking  any  relief  against 
G  and  D,  it  was  not  necessary  that  they  should  be  made  parties.  French 
V.  Shoemaker^  14  Wall.,  314. 

Part  owners  or  tenants  in  common  of  real  property,  of  which  partition  is 
asked  in  equity,  have  an  interest  in  the  subject-matter  of  the  suit  and  in  the 
relief  sought,  so  intimately  connected' with  that  of  their  co-tenants,  that  if 
these  cannot  be  subjected  to  the  jurisdiction  of  the  court,  the  bill  will  be  dis- 
missed. Bat-netf  v.  The  City  of  Baltimore,  6  Wall.,  280.  See,  also.  Trader's 
Bank  v.  Campbell,  14  Id.,  87,  94. 

A  majority  of  the  stockholders  and  creditors  of  a  railroad  company  which 
had  several  mortgages  on  the  road,  agreed  to  sell  it  for  a  price  offered,  and 
to  divide  the  proceeds  among  all  the  stockholders  and  creditors  in  a  way  set- 
tled on  by  those  agreeing  to  the  plan.  Other  stockholders  and  creditors  re- 
fusing to  agree,  in  order  to  get  around  their  opposition,  a  sale  was  effected 
through  the  action  of  the  majority  by  amicable  foreclosure  of  mortgage,  the 
trustees  in  one  of  the  mortgages  being  complainants,  and  those  in  the  other 
mortgages,  with  the  corporation  whose  road  was  intended  to  be  sold,  the 
defendants.  The  dissatisfied  stockholders  and  bondholders  then  filed  a  bill 
against  the  purchaser  and  the  railroad  corporation  whose  road  had  been  sold, 
hut  not  making  any  of  the  trtisteee  or  any  of  the  {Consenting  stockholders 
parties,  charging  collusion  in  the.sale,  and  praying  that  it  might  be  set  aside, 
a  re-sale  made,  and  the  money  arising  from  the  sale  be  applied  primarily 
for  their  benefit:  Held  that  the  bill  was  defective  for  the  want  of  proper  par- 
ties.   Ribon  p.  Railroad  Campanies,  16  Wall.,  446. 

Where  a  person  sues  in  chancery  as  administrator  of  a  deceased  partner^  to 
have  an  account  of  partnership  concerns,  alleging  in  his  bill  that  he  is  the 
sole  heir  of  the  deceased  partner,  the  fact  that  he  is  not  so  does  not  make  the 
bill  abate  for  want  of  necessaxy  parties,  since  a  decree  in  his  favor  would 
not  interfere  with  the  rights  of  others  who  might  daim  a  distribution  after 
the  complainant  received  the  money  decreed  to  him.  Moore  v.  Huntington, 
17  Wall.,  417. 

'  The  mortgagees,  under  a  conveyance  made  before  the  filing  of  a  bill  in 
equity  in  relation  to  the  mortgaged  premises,  should  be  made  parties;  as 
should  also  the  mortgagor;  but  their  omission  is  no  necessary  cause  for  an 
abatement  of  the  suit.    Hoxie  v.  Carr  et  ah,  1  Sum.,  C.  C,  173. 

Every  person  interested  in  the  subject-matter  should  in  general  be  made  a 
party  to  a  bill  in  equity,  but  no  one  need  be  made  party  against  whom,  if 
brought  to  a  hearing,  there  can  be  no  decree.  Therefore,  a  certified  insolvent 
or  bankrupt,  if  discharged  from  the  particular  contract  on  which  relief  is 
sought,  need  not  be  made  a  party.  Van  Remisdyk  v.  Kane  et  ah,  1  Gall., 
C.  C,  371. 

^he  question  of  the  jurisdiction  of  the  United  States  courts  as  to  parties 
can  only  apply  as  between  the  Very  parties,  who,  by  a  false  allegation,  are 
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brougrht  witilin  their  jarisdiction.  If,  therefore,  one  of  several  defendants 
admits  that  his  citizenship  is  rightly  described  so  as  to  found  the  jurisdiction 
of  the  coort  against  him,  the  other  defendants  have  no  right  to  interfere  in 
the  matter.    Harrison  v.  Urann  et  a{.,  1  Stoiy,  C.  C,  64. 

The  courts  of  the  United  States  will  dispense  with  the  joinder  of  those 
persons  whose  citizenship,  if  they  were  made  parties  to  the  suit,  would  oust 
the  juiisdiction  of  the  court,  whenever,  without  prq'udice  to  their  rights,  the 
court  can  proceed  to  decide  the  merits  of  the  case  as  between  the  other  par- 
ties properly  before  it.  Id.  To  the  same  effect  is  Jay  et  al.  v.  Wiriz  et  aL^ 
I  Wash.,  C.  C,  517. 

A  bill  in  equity  was  filed  by  all  the  parties  to  a  release  of  the  defend- 
ants, except  one,  who  was  a  citizen  of  Pennsylvania.  The  complainants 
were  citizens  of  another  State.  To  this  bill  there  was  a  plea  to  the  jurisdic- 
tion of  the  court  because  one  creditor  was  not  joined  in  the  bill.  Held  that 
the  court  had  jurisdiction.    Id. 

A  lunatic  as  well  fis  an  infant,  though  both  are  incompetent,  and  may  be 
equally  so  to  act  for  themselves,  must,  in  cases  where  their  interests  are 
sought  to  be  affected  by  a  decree,  be  made  parties  to  the  suit;  and  if  as  de- 
fendants this  can  only  be  done  by  praying  process  ^-against  them,  the  in- 
fant answers  by  his  special  guardian  and  the  lunatic  by  his  committee.  Har^ 
rUon  V.  Brown  and  Wife,  4  Wash.,  0.  C,  202,  207. 

All  persons  who  have  an  interest  in  the  object  to  be  attained  by  a  suit  in 
equity  should  be  joined.  Those  whose  interests  are  in  harmony,  and  only 
those,  should  be  joined  as  plaintiffs.    JBunpe  v,  Gallagher^  5  Blatchf.,  481. 

When  a  decree  cannot  be  made  between  the  parties  to  the  suit  without 
affecting  the  rights  of  other  persons  who  were  not  made  parties,  it  will  not 
be  made  at  all.  And  this  otgection  may  be  taken  at  the  hearing,  though 
not  taken  by  plea,  demurrer  or  answer.  The  Florence  Sewing  Machine  Co. 
V.  The  Singer  Mfg,  Co.,  8  Blatchf.,  113. 

The  jurisdiction  of  any  court  over  either  the  person  or  the  suliject-mattery 
may  be  inquired  into  whenever  any  right  or  benefit  is  claimed  under  its  pro- 
ceedings; and  want  of  jurisdiction  will  render  its  judgment  unavoidable  for 
any  purpose.    Gray  v.  Larrimore,  2  Abbott,  U.  8.,  542. 

Bule  No.  48. 

When  parties  numerous  •—Where  the  parties  on  either 
side  are  very  namerous,  and  cannoti  withoat  manifest  incon- 
venience and  oppressive  delays  in  the  suit,  be  all  brought  before 
it,  the  court  in  its  discretion  may  dispense  with  making  all  of 
them  parties,  and  may  proceed  in  the  suit,  having  sufficient 
parties  before  it  to  represent  all  the  adverse  interests  of  the 
plaintiffs  and  the  defendants  in  the  suit  properly  before  it. 
But,  in  such  cases,  the  decree  shall  be  without  prejudice  to  the. 
rights  and  claims  of  all  the  absent  parties. 
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Where  a  bill  was  filed  against  the  stockholder  of  a  voluntary  association 
for  the  purposes  of  banking,  and  the  process  was  returned  ''served  *'  upon 
some  of  the  parties  named  in  the  bill,  and  as  to  others,  who  were  not  within 
the  reach  of  the  process,  "  not  found,*"  the  court  stud  that  it  was  not  meant 
to  say  that  in  cases  of  this  nature  it  is  necessary  to  bring  all  the  stockholders 
before  the  court  before  any  decree  can  be  made.  It  is  well  known  that  there 
are  cases  in  which  a  court  of  equity  dispenses  with  such  a  proceeding,  when 
the  parties  are  very  numerous  and  unknown;  and  the  adoption  of  the  rule 
would  evidently  impede,  if  not  defeat  thb  purposes  of  justice.  Mandeville 
et  aL  V.  Riggs,  2  Pet.,  482. 

There  are  exceptions  to  the  rule  that  all  persons  interested  in  the  matter 
of  a  bill  in  equity  must  be  made  parties,  founded  upon  special  circumstances, 
as  where  the  other  party  is  without  the  jurisdiction;  creditors  suing  in 
behalf  of  all  the  creditors.    Id.;  also,  West  v.  RandM  et  aL,  2  Mason,  181. 

Bule  No.  49. 

Trustees  as  parties. — In  all  suits  concerning  real  estate 
which  is  vested  in  trustees  by  devise,  and  such  trustees  are 
competent  to  sell  and  give  dischai'ges  for  the  proceeds  of  the 
sale,  and  for  the  rents  and  profits  of  the  estate,  such  trustees 
shall  represent  the  persons  beneficially  interested  in  the  estate, 
or  the  proceeds,  or  the  rents  and  profits,  in  the  same  manner 
and  to  the  same  extent  as  the  executors  or  administrators  in 
suits  concerning  personal  estate  represent  the  persons  bene- 
ficially interested  in  such  personal  estate;  and  in  such  cases  it 
shall  not  be  necessary  to  make  the  persons  beneficially  inter- 
ested in  such  real  estate,  or  rents  and  profits,  parties  to  the 
suit;  but  the  court  may,  upon  consideration  of  the  matter  oh 
the  hearing,  if  it  shall  so  think  fit,  order  such  persons  to  be 
made  parties. 

The  want  of  proper  parties  is  not  a  good  plea  to  a  bill  in  chancery,  if  the 
bill  suggests  that  such  parties  are  out  of  the  jurisdiction  of  the  court.  And 
the  want  of  proper  parties  is  not  sufficient  ground  for  dismissing  the  bill. 
Milligan  t>.  Milledge  et  mj?.,  3  Cr.,  220. 

It  is  not  necessaiy  in  a  court  of  limited  jurisdiction  to  make  other  parties, 
if  the  introduction  of  those  parties  should  create  a  doubt  as  to  the  jurisdic- 
tion of  the  court.    Simms  v.  Guthrie^  9  Id.,  20. 

No  one  need  be  made  a  party  complainant  in  whom  there  exists  no  inter- 
est, and  no  one  need  be  made  defendant  from  whom  nothing  is  demanded. 
Kerr  v.  Watts,  6  Wh.,  560,  559. 

On  a  bill  filed  by  an  executor  against  a  devisee  of  lands  charged  with  the 
payment  of  debts,  for  an  account  of  the  trust  fund,  etc.,  the  creditors  are  not 
indispensable  parties  to  the  suit.    The  fund  may  be  brought  into  court,  and 
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distributed  under  its  direction,  according  to  those  who  apply  for  it.  PiMer 
V.  Gardner,  12  Wh.,  498. 

A  bill  may  be  diamiBsed,  where  the  plaintiff,  when  called  upon  to  make 
proper  parties,  refuses  to  do  so,  or  is  gmlty  of  unreasonable  delay;  but  this 
must  be  done  on  demurrer,  plea,  or  answer,  pointing  out  the  person  or  per- 
sons whom  the  defendant  insists  ought  to  be  made  parties.  Greenleaf  v. 
Queen  et  al,  1  Pet.,  133,  149. 

In  a  suit  in  the  circuit  court  of  the  United  States  by  a  distributee  of  the 
estate  of  a  decedent  to  recover  a  distributive  share,  the  mere  fact  that  the 
administrator  is  ordered  to  account  before  a  master  does  not  make  parties  of 
all  who  were  entitled  to  distribution,  nor  authorize  a  decree  in  their  favor. 
If  such  persons  do  not  appear  before  the  master  no  decree  can  be  made  for 
or  against  them,  because  they  would  not  be  bound  thereby.  Hook  p.  Payne^ 
14  Wall.,  252.  •  * 

If  they  should  appear  and  claim  an  interest,  if  there  are  controverted 
matters  between  them  and  the  administrator  outside  of  the  mere  accounting 
to  be  made  by  him,  this  can  only  be  decided  on  proper  pleading  and  regular 
hearing  by  the  court.    Id. 

A  bill  which  seeks  to  set  aside  a  fraudulent  receipt  obtained  by  an  admin- 
istrator from  one  distributee,  and  to  recover  the  amount  coming  to  that  dis- 
tributee, is  not  a  suit  in  which  all  other  persons  interested  in  the  estate  can. 
be  heard  unless  they  are  made  parties,  or  make  themselves  parties  to  the 
suit  in  some  appropriate  mode.    Id. 

Bule  No.  50. 

When  heir  at  law  a  necessary  party.— In  suits  to  ex- 
ecute the  trusts  of  a  will,  it  shall  not  be  necessary  to  make  the 

heir  at  law  a  party;  but  the  plaintiffs  shall  be  at  liberty  to 

xnak^  the  heir  at  law  a  party  where  he  desires  to  have  the  will 

established  against  him. 

Where  a  debtor,  had  conveyed  to  a. trustee  real  estate  to  be  sold  for  the 
benefit  of  creditors,  and  the  trustee  dying  before  the  conveyance  of  the  prop- 
erty to  a  purchaser  another  trustee  was  appointed  by  the  court,  upon  the 
application  of  the  creditors,  to  execute  the  trust,  in  a  proceeding  relative  to 
the  execution  of  the  trust  and  the  conveyance  of  the  estate,  it  weis  held 
necessary  that  the  heirs  at  law  of  the  first  trustee  should  be  parties  to  the 
same,  as  the  legal  title  to  the  estate  did  not  pass  to  the  substituted  trustees 
by  the  appointment,  but  remained  in  the  legal  heirs.  Greenleaf  v.  Queen 
et  ux.,  1  Pet.,  138. 

.    Bole  No.  61. 

Joint  and  several  debtors. — In  all  cases  in  which  the 
plaintiff  has  a  joint  and  several  demand  against  several  per- 
sons, either  as  principals  or  sureties,  it  shall  not  be  neces- 
sary to  bring  before  the  court  as  parties  to  a  suit  concerning 
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such  demand,  all  the  persons  liable  thereto;  but  the  plaintiff 
may  proceed  against  one  or  more  of  the  persons  severally 
liable. 

* 

Bule  No.  52. 

When  defect  of  parties  suggested  in  answer.— Where 

the  defendant  shall,  by  his  answer,  suggest  that  the  bill  is  de- 
fective for  want  of  parties,  the  plaintiff  shall  be  at  liberty, 
within  fourteen  days  after  answer  tiled,  to  set  down  the  cause 
for  argument  upon  that  objection  only;  and  the  purpose  for 
which  the  same  is  so  set  down  shall  be  notified  by  an  entry,  to 
be  made  in  the  clerk's  order  book,  in  the  form  or  to  the  effect 
following;  that  is  to  say:  "Set  down  upon  the  defendant's 
objection  for  want  of  parties."  And  when  the  plaintiff  shall 
not  set  down  his  cause,  but  shall  proceed  therewith  to  a  hear- 
ing, notwithstanding  an  objection  for  want  of  parties  taken  by 
the  answer,  he  shall  not,  at  the  hearing  of  the  cause,  if  the  de- 
fendant's objection  shall  then  be  allowed,  be  entitled  as  of 
course  to  an  order  for  liberty  to  amend  his  bill  by  adding  par- 
ties. But  the  court,  if  it  thinks  fit,  shall  be  at  liberty  .to  dis- 
miss the  bill. 

See  GreenUafv.  Queen,  I  Pet.,  138,  cited  in  note  to  role  50. 

When  acomplainant  omits  to  bring  before  the  court  persons  who  are  nec- 
essary parties,  bat  the  objection  does  not  appear  on  the  face  of  th^  bill,  the 
proper  naode  to  take  advantage  of  it  is  by  plea  or  answer.  The  objection  of 
misjoinder  of  complainants  should  be  taken  either  by  demurrer  or  on  the 
answer  of  the  defendants.  It  is  too  late  to  urge  a  formal  objection  of  the 
kind  for  the  first  time  on  the  hearing.    Story  v.  Lavfrence^  18  Pet.,  359. 

Although  a  court  of  equity  will  refuse  to  make  a- decree  unless  all  the 
proper  parties  are  before  it,  yet  the  objection  for  want  of  parties  is  not  to  the 
jurisdiction  of  the  court,  but  to  the  relief  sought.  Where  the  objection  is 
made  and  sustained  the  court  will  order  all  proper  parties  to  be  made. 
Uarrison  v.  Rowan,  4  Wash.,  C.  C,  202,  208. 

The  general  rule  in  chancery  is,  that  all  persons  materially  interested  in  a 
suit  ought  to  be  made  parties  to  it  either  as  plaintiffs  or  as  defendants,  that 
a  complete  decree  may.  be  made  between  these  parties.  But  there  are 
exceptions  to  this  rule,  and  one  of  them  is,  when  a  decree  in  relation  to  the 
subject-matter  in  litigation  can  b^  made  without  a  person  having  his  inter- 
est in  any  way  concluded  by  the  decree.    Story  v.  Lmngston,  13  Pet.,  859. 

Where  an  indispensable  party  to  a  bill  was  omitted,  but  the  court  dis- 
missed the  bill  on  the  merits,  it  was  held  that  the  dismissal  should  have 
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been  without  prcgndice,  since  the  abeenoe  of  a  necessaiy  party  defeated  the 
jurisdiction  of  the  court.  Kendig  v.  Dean,  97  U.  S.,  4^;  following  Barney 
V.  Baltimore  City,  6  Wall.,  280;  Home  v.  Mullen,  22  Wall.,  42. 

Rule  No.  63. 

Defect  of  parties  sag^ested  on  hearing.— If  a  defend- 
ant shall,  at  the  hearing  of  a  canse,  object  that  a  suit  is  defective 
for  want  of  parties  not  having  by  plea  or  answer  taken  the 
objection,  and  therein  specified  by  name  or  description  the 
parties  to  whom  the  objection  applies,  the  court  (if  it  shall 
think  fit)  shall  be  at  liberty  to  make  a  decree  saving  the  rights 
of  the  absent  parties. 

Although  an  objection,  for  want  of  parties,  may  be  taken  at  the  hearing?, 
yet  the  objection  ought  not  to  prevail  upon  the  final  hearing  of  an  appeal, 
except  in  very  strong  cases,  and  where  the  court  perceives  a  neoessaiy  and 
indispensable  party  is  wanting.  Mechanic's  Bank  v,  Seton,.  1  Pet.,  299,  306. 
See,  also,  Story  r.  Livingston,  13  Id.,  350,  in  note  to  rule  52. 

An  objection  for  want  of  parties  must  be  taken  by  plea  or  answer,  and  the 
names  and  description  of  the  parties  <who  should  be  brought  before  the  court 
must  be  specified.  Such  an  objection  cannot  be  taken  at  the  hearing  for  the 
first  time.    Legee  v.  Thomas  et  lix,,  3  Blatchf.,  11. 

Where,  in  a  suit  in  equity,  the  want  of  parties  is  not  set  up  or  suggested 
in  the  answer,  it  will  not  avail,  on  final  hearing,  unless  the  case  is  one  in 
which  die  court  cannot  proceed  to  a  decree  between  the  parties  before  it 
without  prejudice  to  the  rights  of  those  who  are  proper  to  be  made  partieSf 
but  who  are  not  brought  into  courts.     Wallace  v.  Holmes  et  ah,  9^Id.,  65. 

To  the  same  effect  is  Story  v.  Livingston,  13  Pet.,  359;  Mechanic's  Bank 
if.  Seton,  1  Id.,  299. 

NOMINAL  PABTIK8  TO  BILLS. 

Bnle  No.  64. 
Need  not  appear. — Where  no  account,  payment,  convey- 
ance, or  other  direct  relief  is  sought  against  a  party  to  a  suit, 
not  being  an  infant,  the  party,  upon  service  of  the  subpoena 
upon  him,  need  not  appear  and  answer  the  bill,  unless  the 
plaintiff  specially  requires  him  so  to  do  by  the  prayer  of  his 
bill;  but  he  may  appear  and  answer  at  his  option;  and  if  he 
does  not  appear  and  answer  he  shall  be  bound  by  all  the  pro* 
ceedings  in  the  cause.  If  the  plaintiff  shall  require  him  to 
appear  and  answer,  he  shall  be  entitled  to  the  costs  of  all  the 
proceedings  against  him,  unless  the  court  shall  otherwise 
direct. 
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The  Supreme  Court  of  the  United  States  will  not  suffer  its  jurisdiction  in 
an  equity  case  to  be  ousted  by  the  circumstance  of  the  joinder  or  non-joinder 
of  merely  formal  parties,  who  are  not  entitled  to  sue  or  liable  to  be  sued  in 
the  United  States  Courts.  Wormley  v,  Wormleyt  8  Wh.,  421.  See,  also, 
Mechanic's  Bank  r.  Seton,  I  Pet.,  299. 

In  chancery  there  is  a  distinction  between  active  and  passive  parties,  the 
former  being  such  as  are  so  involved  in  the  subject  of  the  controversy  as  that 
no  decree  can  be  made  without  their  being  in  court;  the  latter  are  such  as 
that  complete  relief  can  be  given  to  those  who  seek  it  without  affecting  the 
interest  of  the  passive  parties.    Joy  v.  Wirtz,  1  Wash.,  C.  C,  517. 

Where,  after  a  cause  on  the  original  bill  was  set  for  hearing,  the  defend- 
ant was  informed  that  the  plaintiff  was  a  nominal  one,  and  that  the  real 
plaintiff  was  a  citizen  of  the  same  State  with  the  defendant,  he  immedi- 
ately filed  a  cross-bill  charging  this  fact  and  asking  discovery:  Heldf  that 
the  original  suit  ought  not  to  be  heard  until  the  cross-bill  was  answered. 
Young  v.  Pott,  4  Wash.,  C.  C,  521. 

Bulo  No.  65. 

When  iqjanction  panted  of  course.— Whenever  an  in- 

junction  is  asked  for  by  the  bill  to  stay  proceedings  at  law,  if 
the  defendant  do  not  enter  his  appearance,  and  plead,  demur, 
or  answer  to  the  same  within  the  time  prescribed  therefor  by 
these  rules,  the  plaintiff  shall  be  entitled  as  of  course,  upon 
motion,  without  notice,  to  such  injunction.  But  special  injunc- 
tions shall  be  grantable  only  upon  due  notice  to  the  other  party 
by  the  court  in  term,  or  by  a  judge  thereof  in  vacation,  afker  a 
hearing,  which  may  heexparte^  if  the  adverse  party  does  not 
appear  at  the  time  and  place  ordered.  In  every  case  where  an 
injunction— either  the  common  injunction  or  a  s(>ecial  injunc- 
tion—is awarded  in  vaction,  it  shall,  unless  previously  dissolved 
by  the  judge  granting  the  same,  continue  until  the  next  term 
of  the  court  or  until  it  is  dissolved  by  some  other  order  of  the 
court. 

A  bill  in  equity  to  eigoin  a  jndgment  at  law  is  not  to  be  considered  as  an 
original  bill.  Simms  v.  GhUhriet  9  Cr.,  19.  But  if  other  parties  than  those 
in  the  law  action  are  made  in  the  bill  and  different  interests  are  involved,  it 
mast  be  considered,  to  that  extent  at  least,  an  original  bill,  and  the  jurisdic- 
tion of  the  circuit  court  must  depend  on  the  citizenship  of  the  parties.  Dunn 
et  al.  V.  Clarke  etal.,S  Pet.,  1. 

A  rule  to  show  cause  why  an  attachment  should  not  issue,  for  breach  of 
an  iigunction,  is  not  the  mode  of  proceeding  in  the  circuit  court.  A  motion 
should  be  made  that  the  defendant  stand  committed  for  a  breach  of  the  in- 
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junction,  and  this  motion  is  made  on  notice  being  given  to  the  defendant. 
WorceaUr  v.  Truman  dt  Smith,  1  McLean,  C.  C,  483. 

The  notice  required  by  the  5th  section  of  the  act  of  March,  1798,  of  an  ap- 
plication for  an  injunction,  was  held  waived  by  an  appearance.  Marsh  et 
al  V.  Bennett  et  al.,  5  McLean,  117. 

A  bill  for  an  injunction  to  stay  proceedings  in  an  action  at  law,  accompa- 
nied with  the.  usual  affidavit,  was  filed  in  1816  against  the  defendant,  a  Hong 
merchant  of  Canton.  The  court  ordered  that  the  service  of  the  subpoena  on 
the  defendant's  attorney  in  the  action  at  law  should  be  deemed  sufficient 
and  the  injunction  was  granted.  After  five  years  a  motion  was  made  to  dis- 
solve the  injunction  absolutely,  without  an  answer:  Held,  that  the  motion 
was  unprecedented.  If  the  injunction  be  granted  without  answer  and  further 
order,  which  is  the  usualform,  it  is  never  dissolved  until  the  answer  comes 
in,  even  although  the  defendant  resides  abroad.  Read  v.  Consequa,  4  Wash., 
C.  C,  174. 

In  courts  exercising  equitable  jurisdiction,  injunctions  are  allowed  by  the 
judge  in  vacation  solely  under  the  authority  of  the  statute.  An  injunction 
allowed  by  a  district  judge,  by  virtue  of  the  power  conferred  upon  him  by 
the  act  of  February  13, 1807,  expired  at  the  commencement  of  the  next  suc- 
ceeding term  after  its  allowance.  The  55th  rule  in  equity  does  not  remove 
the  limitation.    Graij  v.  C.  L  dt  N,  R.  Co,,  1  Wool.,  C.  C.  (eighth  District)  63. 

BILLS  OF  BEVTVOB  A3SD  SUPPLEMENTAL  BILLS. 

Bole  No.  56. 

Bill  of  revivor,  in  case  of  abatement— Whenever  a  suit 
in  equity  shall  become  abated  by  the  death  of  either  party,  or 
by  any  other  event,  the  same  may  be  revived  by  a  bill  of  revi- 
vor,  or  a  bill  in  the  nature  of  a  bill  of  revivor,  as  the  circum- 
stances of  the  case  may  require,  filed  by  the  proper  parties^ 
entitled  to  revive  the  same;  which  bill  may  be  filed  in  the 
clerk's  oflice  at  any  time;  and,  .upon  suggestion  of  the  facts, 
the  proper  process  of  subpoena  shall,  as  of.  course,  be  issued  by 
the  clerk,  requiring  the  proper  representatives  of  the  other 
party  to  appear  and  show  cause,  if  any  they  have,  why  the 
cause  should  not  be  revived.  And  if  no  cause  shall  be  shown 
at  the  next  rule  day  which  shall  occur  after  fourteen  days  from 
the  time  of  the  service  of  the  same  process^  the  suit  shall  stand 
revived,  as  of  course. 

Where  the  new  parties  to  a  proceeding  in  chanceiy  are  the  legal  repre- 
sentatives of  an  original  party,  and  the  proceedings  have  been  revived  in 
their  names,  by  the  order  of  the  court  on  a  bill  of  revivor,  the  settled  prac- 
tice is  to  use  all  the  testimony  which  might  have  been  used  if  no  abatement 
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had  occurred.  The  representatives  take  the  place  of  those  which  they  rep- 
resent, and  the  suit  proceeds  in  a  new  form,  nnaifected  by  the  change  of 
name.     Vattier  v.  Hinde  et  al.j  7  Pet.,  252. 

The  circuit  court  cannot  entertain  a  bill  of  revivor  where  the  controversy 
which  it  seeks  to  revive  is  now  between  citizens  of  the  same  State,  though 
the  x>arties  to  the  original  bill  were  citizens  of  different  States.  As  where  a 
bill  of  revivor  was  brought  by  an  administrator,  who  was  a  citizen  of  the 
same  State  with  the  defendant,  though  his  intestate  was  of  a  different  State. 
Clarke  v,  Mathews  et  al.,  2  Sum.,  C.  C,  262. 

But  where  the  parties  are  citizens  of  different  States  at  the  commence- 
ment of  the  suit,  a  subsequent  change  will  not  oust  the  jurisdiction.    Id. 

For  some  of  the  distinctions  between  bills  of  review  and  revivor  see  Ken- 
nedy et  ah  V.  Georgia  State  Banhj  8  How.,  586,  609. 

Bale  No.  67. 

Supplemental  bill,  when  proper.— Whenever  a  suit  in 
equity  shall  become  defective  from  any  event  happening  after 
the  filing  of  the  bill  (as,  for  example,  by  change  of  interest  in 
the  parties),  or  for  any  other  reason  a  supplemental  bill,  or  a 
bill  in  the  nature  of  a  supplemental  bill,  may  be  necessary  to 
be  filed  in  the  cause,  leave  to  file  the  same  may  be  granted  by 
any  judge  of  the  court  on  any  rule  day,  upon  proper  cause 
shown,  and  due  notice  to  the  other  party.  And  if  leave  is 
granted  to  file  such  supplemental  bill,  the  defendant  shall  de- 
mur, plead,  or  answer  thereto,  on  the  next  succeeding  rule  day 
after  the  supplemental  bill  is  filed  in  the  clerk's  office,  unless 
some  other  time  shall  be  assigned  by  a  judge  of  the  court. 

When,  in  the  progress  of  a  suit  in  equity,  the  proceedings  are  suspended 
for  the  want  of  proper  parties,  it  becomes  necessary  to  file  a  bill  of  revivor, 
a  supplemental  bill  is  filed  on  leave,  and  for  matters  happening  after  the 
filing  of  the  bill.  Per  McLban,  J.,  in  Kennedy  et  al.  v.  Georgia  State 
Bank,  8  How.,  610. 

Where  the  petition  prayed  for  leave  to  file  a  supplemental  bill  to  bring 
forward  new  evidence,  and  for  a  rehearing  in  the  cause  when  such  supple- 
mental bill  should  be  ready,  it  was  held  that  the  new  evidence  could  not  be 
brought  forward  on  a  mere  order  on  the  petition,  but  could  only  be  admitted 
in  a  supplemental  bill,  where  testimony  could  be  tdken  on  both  sides.  Jen- 
kins V.  Eldredge,  3  Story,  C.  C,  299. 

Under  rule  57  in  equity,  requiring  notice  to  be  given  on  an  application  for 
leave  to  file  a  supplemental  bill,  it  is  not  necessary  that  the  petition  for 
leave  should  embrace  the  averments  intended  to  be  inserted  in  the  supple- 
mental bill,  but  only  that  it  should  advise  the  opposite  party  and  the  court 
of  the  ground  on  which  the  relief  is  applied  for.  Parkhurst  v.  Kinsman 
et  al,  2  Blatchf.,  72. 

34 


530  FEDERAL  PEAOTIOE. 

• 

When  objections  are  made  at  the  hearing  to  the  want  of  proper  form  in 
the  pleadings  or  proceeding,  apparent  on  their  face,  the  court  will  permit 
an  amendment  to  be  made  instanter.    Nevitt  v.  Clarke  et  al.,  Olcott,  316. 

Rule  No.  68. 

Statements  of. — It  shall  not  be  necessary  in  any  bill  of  re- 
vivor or  supplemental  bill  to  set  forth  any  of  the  statements 
in  the  original  suit,  unless  the  special  circumstances  of  the 
case  may  require  it. 

ANSWBBS. 

Bule  No.  69. 

Before  whom  verified. — Every  defendant  may  swear  to 
his  answer  before  any  justice  or  judge  of  any  court  of  the 
United  States,  or  before  any  commissioner  appointed  by  any 
circuit  court  to  take  testimony  or  depositions,  or  before  any  mas- 
ter in  chancery  appointed  by  any  circuit  court,  or  before  any 
judge  of  any  court  of  a  State  or  Territory. 

An  answer  in  chanceiy  by  a  defendant  beyond  sea  most  be  taken  and 
sworn  to  by  a  commissioner  under  a  dedimus  issued  by  the  circuit  court  di- 
recting him  to  administer  the  oath  in  the  most  solemn  form  observed  by  the 
laws  and  usages  of  that  countxy.    Read  v,  Conaeqtta,  4  Wh.,  G.  C,  835. 

Under  an  agreement  of  the  solicitors  that  an  answer  to  be  given  in  France 
might  be  taken  and  sworn  to  before  any  person  authorized  to  administer 
oaths  by  the  laws  of  France,  it  was  held  that  the  agreement  was  not  com- 
plied with  where  the  answer  was  sworn  to  before  the  American  consul. 
Herman  v,  Herman^  4  Wash.,  C.  C,  555. 

AMEND!BC£NT  OF  ANSWERS. 

Bule  No.  60. 

When  and  wherein  amendable.— After  an  answer  is  put 
in,  it  may  be  amended,  as  of  course,  in  any  matter  of  form,  or 
by  filling  up  a  blank,  or  correcting  a  date,  or  reference  to  a 
document,  or  other  small  matter,  and  be  resworn,  at  any  time 
before  a  replication  is  put  in,  or  the  cause  is  set  down  for  a 
hearing  upon  bill  and  answer.  But  after  replication,  or  such 
setting  down  for  a  hearing,  it  shall  not  be  amended  in  any  mate- 
rial matters,  as  by  adding  new  facts  or  defenses,  or  qualifying 
or  altering  the  original  statements,  except  by  special  leave  of 
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the  court,  or  of  a  judge  thereof,  upon  motion  and  cause  shown, 
after  due  notice  to  the  adverse  party,  supported,  if  required, 
by  affidavit;  and  in  every  case  where  leave  is  so  granted,  the 
court  or  the  judge  granting  the  same  may,  in  his  discretion, 
require  tliat  the  same  be  separately  engrossed  and  added  as  a 
distinct  amendment  to  the  original  answer,  so  as  to  be  distin- 
guishable therefrom. 

The  rales  which  govern  courts  of  equity  as  to  the  allowance  of  time  for  fil- 
ing answers  and  other  proceedings  in  suits  between  individuals,  will  not  be 
applied  by  the  Supreme  Court  in  controversies  between  States  of  the  Union. 
Hie  parties  in  such  cases  must,  in  the  nature  of  things,  be  incapable  of  act- 
ing with  the  promptness  of  an  individual.  The  State  of  Rhode  Island  v, 
MaesachusettSf  13  Pet.,  23. 

There  are  cases  in  chancery  where  amendments  are  allowed  at  any  stage 
or  progress  of  the  cause,  as  where  an  essential  party  has  been  omitted;  but 
amendments  which  change  the  character  of  the  bill  or  answer  so  as  to  make, 
substantially,  a  law  case,  should  rarely  if  ever  be  permitted,  afker  the  cause 
has  been  set  for  hearing;  much  less  after  it  has  been  heard.  Walden  et  al. 
V.  Bradley,  14  Pet.,  156. 

Where  a  defei^dant  had  answered  generally  to  a  matter  of  which  he  had 
no  particular  knowledge  he  was  allowed  to  file  a  supplemental  answer  on  the 
same  subject  after  he  had  acquired  particular  information  concerning  it.  He 
may  introduce  into  such  answer  new  matter  which  has  come  to  his  knowl- 
edge since  filing  the  original  answer  on  furnishing  the  opposite  party  with 
the  names  of  the  witnesses  by  whom  he  expects  to  prove  it.  Caster  v.  Wood, 
1  Bald.,  289. 

Applications  to  amend  an  answer  are  in  the  discretion  of  the  court.   Id. 

It  is  a  proper  construction  of  the  60th  rule  of  the  Rules  in  Equity,  that  good 
cause  for  allowing  an  amendment  of  an  answer  so  as  to  set  up  a  new  defense 
ought  not  to  be  regarded  as  being  shown  where  it  appears  the  matter  of  the 
proposed  amendment,  could,  with  reasonable  diligence,  have  been  sooner  in- 
troduced into  the  answer.  The  India  Rubber  C,  Co.  v.  Phelps,  8  Blatchf., 
85. 

If  an  amendatory  answer  repeat  what  was  contained  in  the  answer  filed 
before  without  varying  the  defense,  it  may  be  considered  as  impertinent, 
and  will  be  referred  to  a  master,  etc.  Orier  v,  Oregg  dt  Wald,  4  McLean, 
C.  C,  202. 

Bnle  No/  61. 

When  taken. — ^After  an  answer  is  filed  on  any  rule  day, 
the  plaintiff  shall  be  allowed  until  the  next  succeeding  rule 
day  to  file  in  the  clerk's  office  exceptions  thereto  for  insuffi- 
ciency, and  no  longer,  unless  a  longer  time  shall  be  allowed 
for  the  purpose,  upon  cause  shown  to  the  court,  or  a  judge 
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thereof;  and,  if  no  exception  shall  be  filed  thereto  within  that 
period,  the  answer  shall  be  deemed  and  ts^en  to  be  sufficient. 

If  an  exception  be  taken  to  an  answer  in  chancery  upon  the  flrronnd  that 
certain  allegations  in  the  bill  are  neither  answered,  admitted,  nor  denied,  it 
becomes  necessary  to  inquire  whether  the  facts  charged  in  the  allegations 
are  material,  and  might,  if  established,  contribute  to  support  the  equity  of 
the  bXl.    Hardeman  et  al.  v,  Harris,  7  How.,  726. 

If  they  will  not  support  the  equity  of  the  bill  the  omission  to  answer  the 
allegations  is  not  a  good  ground  for  exception  to  the  answer,  and  the  excep- 
tion must  be  overruled.    Id. 

Where  a  bill  alleging  a  good  title  to  lands  in  the  plaintiff,  and  setting  forth 
particularly  the  nature  of  it,  sought  to  have  a  conveyance  made  by  duress 
annulled,  and  the  land  re-conveyed  free  from  the  hen  of  judgments  obtained 
against  the  grantee  after  the  conveyance,  an  answer  by  the  judgment 
creditor  setting  up  in  general  terms  a  good  title  in  the  grantee,  on  the  rep- 
resentation and  faith  of  which  he  had  lent  such  grantee  money,  must  be 
taken  as  referring  to  the  title  derived  under  the  deed  in  controversy.  And 
this  though  there  have  been  no  replication  to  the  answer.  Brawn  v,  Pitree,  7 
Wall.,  205. 

An  answer  from  China  being  objected  to  as  not  responsive  to  all  the 
charges  in  the  bill,  the  court  directed  the  plaintiff  to  file  his  exceptions  in  ten 
days,  and  that  if  the  new  answer  was  clear  of  those  exceptions,  no  new 
exceptions  to  it  would  be  listened  to.  Read  v.  Consequa,  4  Wash.,  G.  C,  335. 

An  exception  to  an  answer  for  insufficiency  should  state  the  charges  in  the 
bill,  the  interrogatory  applicable  thereto,  to  which  the  answer  is  responsive, 
and  the  terms  of  the  answer  verbatim  so  that  the  court  may  see  whether  it 
is  sufficient  or  not.    Brooks  v,  Byam  et  al.,  1  Story,  C.  C,  296. 

It  was  held  in  Brent  v.  Venable,  3  Or.,  C.  C,  227,  that  the  complainant 
in  equity  may  file  exceptions  to  the  defendant's  answer,  although  two 
months  have  expired  after  the  answer  was  put  in,  if  the  defendant  has  not 
left  a  rule  to  reply  with  the  clerk  of  the  court. 

On  exceptions  to  an  answer  for  impertinence  and  scandal  conrts  of  equity 
give  the  answer  a  liberal  construction,  having  regard  to  the  nature  of  the 
case  made  by  the  bill.  Gristcold  v.  Hill,  1  Paine,  C.  C,  390.  An  excep- 
tion is  waived  by  going  to  trial  on  the  merits.  KUredge  v.  Race  et  al.,  92 
U.  S.,  116. 

Bule  Ifo.  62. 

Costs  on  separate  answers.— When  the  same  solicitor  is 
employed  for  two  or  more*  defendants,  and  separate  answers 
shall  be  filed,  or  other  proceedings  had,  bj  two  or  more  of  the 
defendants  separately,  costs  shall  not  be  allowed  for  such  sep- 
arate answers,  or  other  proceedings,  nnless  a  master,  upon 
reference  to  him,  shall  certify  that  such  separate  answers  and 
other  proceedings  were  necessary  or  proper,  and  ought  not  to 
have  been  joined  together. 
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Bule  No.  63. 

When  set  down  for  hearing. — Where  exceptions  shall  be 
filed  to  the  answer  for  insufficiency,  within  the  period  prescribed 
by  these  rules,  if  the  defendant  shall  not  submit  to  the  same 
and  file  an  amended  answer  on  the  next  succeeding  rule  day, 
the  plaintiff  shall  forthwith  set  them  down  for  a  hearing  on 
the  next  pncceeding  rule  day  thereafter^  before  a  judge  of  the 
court,  and  shall  enter,  as  of  course,  in  the  order  book,  an  order 
for  that  purpose;  and  if  he  shall  not  so  set  down  the  same  for 
a  hearing,  the  exceptions  shall  be  deemed  abandoned,  and  the 
answer  shall  be  deemed  sufficient;  provided,  however,  that  the 
court,  or  any  judge  thereof,  may,  for  good  cause  shown, 
enlarge  the  time  for  filing  exceptions,  or  for  answering  the 
same,  in  his  discretion,  upon  such  terms  as  he  may  deem  rea- 
sonable. 

Bule  No.  64. 

Answer  after  allowance  of  exceptions.— If,  at  the  hear- 
ing, the  exceptions  shall  be  allowed,  the  defendant  shall  be 
bound  to  put  in  a  full  and  complete  answer  thereto  on  the 
next  succeeding  rule  day;  otherwise  the  plaintiff  shall,  as  of 
course,  be  entitled  to  take  the  bill,  so  far  as  the  matter  of  such 
exceptions  is  concerned,  as  confessed,  or,  at  his  election,  he 
may  have  a  writ  of  attachment  to  compel  the  defendant  to 
make  a  better  answer  to  the  matter  of  the  exceptions;  and  the 
defendant,  when  he  is  in  custody  upon  such  a  writ,  shall  not 
be  discharged  therefrom  but  by  an  order  of  the  court,  or  of  a 
judge  thereof,  upon  his  putting  in  such  answer,  and  comply- 
ing with  such  other  terms  as  the  court  or  judge  may  direct. 

Bole  No.  66. 

Costs  on  overruling.— If,  upon  argument,  the  plaintiff's 
exceptions  to  the  answer  shall  be  overruled,  or  the  answer  shall 
be  adjudged  insufficient,  the  prevailing  party  shall  be  entitled 
to  all  the  costs  occasioned  thereby,  unless  otherwise  directed 
by  the  court,  or  the  judge  thereof,  at  the  hearing  upon  the 
exceptions. 
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BEPLICATION  AND  ISSUE. 

Bole  No.  ee. 
When  filed. — ^Whenever  the  answer  of  the  defendant  shall 
not  be  excepted  to,  or  sliall  be  adjudged  or  deemed  sufficient, 
the  plaintiff  shall  file  the  general  replication  thereto  on  or 
before  tlie  next  succeeding  rule  day  thereafter;  and  in  all 
cases  where  the  general  replication  is  filed,  the  cause  shall  be 
deemed,  to  all  intents  and  purposes,  at  issue,  without  any 
rejoiner  or  other  pleading  on  either  side.  If  the  plaintiff  shall 
omit  or  refuse  to  file  such  replication  within  the  prescribed 
period,  the  defendant  shall  be  entitled  to  an  order,  as  of  course, 
for  a  dismissal  of  the  suit;  and  the  suit  shall  thereupon  stand 
dismissed,  unless  the  court,  or  a  judge  thereof,  shall,  upon 
motion,  for  cause  shown,  allow  a  replication  to  be  filed  nun^ 
pro  tuncy  the  plaintiff  submitting  to  speed  the  cause,  and  to 
such  other  terms  as  may  be  directed. 

A  replication  to  a  plea  in  an  admission  of  the  sufficiency  of  the  plea,  as 
much  so  as  if  it  had  been  set  down  for  argfument  and  allowed;  and  all  that 
the  defendant  has  to  do  is  to  prove  it  in  point  of  fact  and  a  dismission  of  the 
bill  on  the  hearing  is  then  a  matter  of  course.  Hughes  v,  Blake,  6  Wh.,  453. 

If  the  complainant  in  a  bill  in  chancery  does  not  file  a  general  replication 
to  the  answer  of  the  defendant  the  answer  is  to  be  taken  as  true,  and  no 
evidence  can  be  given  by  the  complainant  to  contradict  it.  Peirce  v.  WesVa 
Ex  8, 1  Pet,  C.  C,  351. 

After  a  cause  was  set  down  on  the  bill  and  answer,  and  a  reference  to  the 
auditor,  the  court  allowed  the  plaintiff  to  file  a  general  replication.    Id. 

Under  the  66th  equity  rule  the  answer  of  every  defendant  in  a  suit  in  equity, 
/  when  sufficient,  must  be  replied  to  without  reference  to  the  state  of  the 
cause  or  of  the  pleadings  in  regard  to  any  other  defendant,  d^leman  v. 
Martin  etal.^  Blatchf.,  291. 

Special  replications  are  disused  in  chancery.  If  the  plaintiff  finds  it  nec- 
essary, from  the  answer,  to  prove  new  matter  the  practice  is  now  to  amend 
the  bill.  Duponte  v,  Mensay  et  al,,  4  Wash.,  C.  C,  128.  If  new  matter  is 
charged  in  a  special  replication  it  will,  at  the  hearing,  be  treated  as  sur- 
plusage.   Id. 

Under  this  rule  the  order  dismissing  the  complainant *s  bill  for  want  of  a 
replication  is  of  course,  and  may  be  entered  in  the  clerk's  office  without  any 
application  to  or  action  by  the  judge.  Robinson  v,  Sattsrlee,  3  Saw.,  C.  C,  134. 

Where  a  suit  in  equity  was  held  on  bill  and  answer  and  the  bill  was  dis- 
missed, the  plaintiff  subsequently,  before  final  decree  was  entered,  asked 
leave  to  file  a  general  replication  and  take  testimony,  offering  to  pay  the 
accrued  costs,  no  mistake  or  inadvertence  being  suggested,  held  that  the 
motion  must  be  denied.    Ballenger  v,  Mackey,  14  Blatchf.,  855. 
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Bule  No.  67. 

Commissions,  when  sned  ont— After  the  cause  is  at  issue, 
commissions  to  take  testimony  may  be  taken  out  in  vacation 
as  well  as  in  tenn,  jointly  by  both  parties,  or  severally  by 
either  party,  upon  interrogatories  filed  by  the  party  taking  out 
the  same  in  the  clerk's  office,  ten  days'  notice  thereof  being 
given  to  the  adverse  party  to  file  cross-interrogatories  before 
the  issuing  of  the  commission;  and  if  no  cross-interrogatories 
are  filed  at  the  expiration  of  the  time,  the  commission  may 
issue  #a?  parte. 

Who  may  name  commissioners* — In  all  cases,  the  com- 
missioner or  eommissionei'S  shall  be  named  by  the  court,  or  by 
a  judge  thereof.  If  the  parties  shall  so  agree,  the  testimony 
may  be  taken  upon  oral  interrogatories  by  the  parties  or  their 
agents,  without  filing  any  written  interrogatories. 

Ord&i'ed^  That  the  sixty-seventh  rule  governing  equity 
practice  be  so  amended  as  to  allow  the  presiding  judge  of  any 
court  exercising  jurisdiction,  either  in  term  time  or  in  vaca- 
tion, to  vest  in  the  clerk  of  said  court  general  power  to  name 
commissioners  to  take  testimony  in  like  manner  that  the 
court  or  judge  thereof  can  now  do  by  the  said  sixty-seventh 
rule. 

December  term,  1861.    17  How.,  vii. 

•  When  evidence  taken  orally.— (?reZe7?^,  That  the  last 

paragraph  in  the  sixty-seventh  rule  in  equity  be  repealed,  and 
the  rule  be  amended  as  follows:  Either  party  may  give  notice 
to  the  other  that  he  desires  the  evidence  to  be  adduced  in  the 
cause  to  be  taken  orally,  and  thereupon  all  the  witnesses  to  be 
examined  shall  be  examined  before  one  of  the  examiners  of  the 
court,  or  before  an  examiner  to  be  specially  appointed  by  the 
court,  the  examiner  to  be  furnished  with  a  copy  of  the  bill  and 
answer,  if  any;  and  such  examination  shall  take  place  in  the 
presence  of  the  parties,  or  their  agents,  by  their  counsel  or 
solicitors,  and  the  witnesses  shall  be  subject  to  cross-examina- 
tion,  and  re-examination,  and  which  shall  be  conducted  as  near 
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as  may  be  in  the  mode  now  used  in  common  law  courts.  The 
depositions  taken  upon  such  oral  examinations  shall  be  taken 
down  in  writing  by  the  examiner  in  the  form  of  narrative,  un- 
less he  determines  the  examination  shall  be  by  question  and 
answer  in  special  instances;  and,  when  completed,  shall  be 
read  over  to  the  witness  and  signed  by  him  in  the  presence  of 
the  parties  or  counsel,  or  such  of  them  as  may  attend;  pro- 
vided, if  the  witness  shall  refuse  to  sign  the  said  dep>osition, 
then  the  examiner  shall  sign  the  same;  and  the  examiner  may, 
upon  all  examinations,  state  any  special  matters  to  the  court 
as  be  shall  think  fit;  and  any  question  or  questions  which  may 
be  objected  to  shall  be  noted  by  the  examiner  upon  the  depo- 
sition, but  he  shall  not  have  power  to  decide  on  the  com- 
petency, materiality,  or  relevancy  of  the  questions;  and  the 
court  shall  have  power  to  deal  with  the  costs  of  incompetent, 
immaterial,  or  irrelevant  depositions,  or  parts  of  them,  as  may 
be  just. 
December  term,  1861.    1  Black,  6. 

The  compulsory  attendance  of  witnesses -In  case  of 

refusal  of  witnesses  to  attend,  to  be  sworn,  or  to  answer  any 
question  put  by  the  examiner,  or  by  counsel  or  solicitor,  the 
same  practice  shall  be  adopted  as  is  now  practiced  with  respect 
to  witnesses  to  be  produced  on  examination  before  an  exam- 
iner of  said  court,  on  written  interrogatories. 

Notice  of  taking. — Notice  shall  be  given  by  the  respective 
counsel  or  solicitors,  to  the  opposite  Counsel  or  solicitors,  or 
parties,  of  tlie  time  and  place  of  the  examination,  for  such 
reasonable  time  as  the  examiner  may  fix  by  order  in  each 
cause. 

Deposition  transmitted. — ^When  the  examination  of  wit- 
nesses before  the  examiner  is  concluded,  the  original  deposi- 
tion, authenticated  by  the  signature  of  the  examiner,  shall  be 
transmitted  by  him  to  the  clerk  of  the  court,  to  be  there  filed 
of  record  in  the  same  mode  as  prescribed  in  the  thirtieth  sec- 
tion of  act  of  congress,  September  24, 1789. 

See  revised  statute,  section  865.    Ante^  p.  335. 
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Mode  of  taking  testimony. — ^Testimony  may  be  taken  on 
commission  in  the  usual  way,  by  written  interrogatories  .and 
croBs-interrogatories,  on  motion  to  the  court  in  term  time,  or 
to  a  judge  in  vacation,  for  special  reasons  satisfactory  to  the 
court  or  judge. 

Conrt  may  assign  time  of  taking*— Where  the  evidence 
to  be  adduced  in  a  cause  is  to  be  taken  orally,  as  provided  in 
the  order  passed  at  the  December  term,  1861,  amending  the 
67th  general  rule,  the  court  may,  on  motion  of  either  party, 
assign  a  time  within  which  the  complainant  shall  take  his  ev- 
idence in  support  of  the  bill,  and  a  time  thereafter  within  which 
the  defendant  shall  take  his  evidence  in  defense,  and  a  time 
thereafter  within  which  the  complainant  shall  take  his  evi- 
dence in  reply;  and  no  further  evidence  shall  be  taken  in  the 
cause,  unless  by  agreement  of  the  parties,  or  by  leave  of  court 
first  obtained  on  motion  for  cause  shown. 

December  term,  1869;  amendment  to  67th  rule.    9  Wall.,  vii.  ' 

When  authorized. — It  is  no  objection  to  the  testimony  of  a  witness  who 
deposes  to  general  repntation  of  pedigree,  that  he  is  one  of  the  family  or  in- 
timately acquainted  with  it.    Bamet  et  ux,  v.  Day,  3  Wash.,  C.  C,  248. 

The  deposition  of  a  witness,  now  dead,  as  to  pedigree  may  be  read  for  that 
purpose  only;  though  it  was  taken  in  another  cause,  between  other  parties, 
and  on  a  different  subject.  Id.  See,  also,  Bondereau  et  al,  v.  Montgomery 
et  al,  4  Id.,  186. 

A  commission  directed  to  him  to  be  executed  in  one  county  ,cannot  be  ex- 
ecuted by  him  in  another  county.  The  commissioner  ought  to  state  when 
and  where  the  depositions  were  taken.  He  acts  under  special  authority. 
Bondereau  et  al.  r.  Montgomery  et  ah,  4  Id.,  186. 

Under  the  practice  of  the  courts  of  the  United  States,  as  fixed  by  the  ju- 
diciary act  of  1789,  a  party  may  examine  or  cross-flkamine  witnesses  ore 
tenus  in  equity  suits  as  well  as  in  suits  at  common  law;  the  power  given 
him  in  this  respect  by  the  30th  section  of  that  act  not  being  taken  away 
from  him  by  any  subsequent  act,  nor  by  the  67th  rule  of  practice  for  the 
courts  of  equity,  promulgated  on  the  2d  of  March,  1842,  nor  in  any  other 
manner.    Sickles  r.  The  Gloucester  Co.,  3  Wall.,  Jr.,  186. 

It  was  held  in  an  action  at  law  in  Read  v,  Bertrand,  4  Wash.,  C.  C,  558, 
that  a  deposition  taken  under  a  rule  of  court,  to  be  read  in  case  of  the  ina- 
bility of  the  witness  to  attend,  could  not  be  read  without  showing  such  in- 
ability, or  that  the  witness  lived  beyond  the  reach  of  a  snbpodna. 

At  the  hearing  of  a  cause  in  equity,  the  court  will  not  receive  tiva  voce 
testimony  unless  to  prove  an  exhibit.    De  Butts  v.  Bacon,  1  Gr.,  0.  C,  569. 
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Interrogatories  and  answers. — Each  interro^tory  in  a  commission 
should  be  answered  separately,  at  least  in  substance,  and  the  omission  of 
such  answers  is  fatal  to  the  whole  commission,  althou^rh  the  witness  in  an- 
swering the  general  interrogatory  says  that  he  knows  nothing  further  ma- 
terial to  either  party.    Keikmd  v.  Bissett,  1  Wash.,  C.  C,  144. 

If  interrogatories  are  hypothetical,  and  in  a  certain  event  only  are  re- 
quired to  be  answered,  which  event  does  no  happen,  or  if  they  refer  to  rec- 
ords, which  must  speak  for  themseves,  they  need  not  be  answered.  Bdl  et 
aL  V,  Davidson,  3  Id.,  328. 

If  the  general  interrogatory  under  a  commission  to  take  testimony  be  not 
answered,  it  is  a  fatal  objection  to  the  whole  deposition.  All  the  interroga- 
tories must  be  substantially  answered.  Dodge  v.  Tsraelf  4  Id.,  823;  Rieh* 
ardson  v.  Golden,  3  Id.,  109;  Rhoades  v.  Selin,  4  Id.,  715. 

Notice  of  rule. — Depositions  taken  under  a  commission  to  another 
State  cannot  be  read  in  evidence,  unless  proof  is  made  that  a  copy  of  the 
interrogatories,  and  a  notice  of  the  rule,  and  the  names  of  the  commis- 
sioners, was  served  on  the  opposite  party,  or  his  attorney,  according  to  the 
rules  of  court.    Lessee  of  Rhoades  et  al.  v,  Selin  et  a/.,  4  Id.,  715. 

Cross-examination. — In  case  of  a  disagreement  between  parties  in  re- 
gard to  interrogatories  and  cross-interrogatories,  they  should  be  referred  to 
a  master  in  chancery  to  be  settled  by  him,  subject  to  the  ultimate  review  of 
the  court  upon  an  appeal  from  such  report.  Crocker  v.  Franklin  Hemp  and 
Bagging  Co,,  1  Story,  C.  C,  169. 

Exceptions  to  interrogatories  or  cross-interrogatories  should  be  pro- 
pounded as  objections  before  the  commission  issues,  or  they  will  be  deemed 
waived.    Id. 

A  deposition  taken  o^  the  direct  interrogatories  cannot  be  read  if  the 
cross-interrogatories  were  not  put,  and  the  omission  will  be  fatal,  wheth^ 
it  was  the  act  of  the  commissioners  named  by  either  party.  Gilpins  v,  Conr 
sequa,  3  Wash.,  €.  C,  184. 

Exceptions  to  depositions.— It  is  no  objection  to  a  deposition  that 
it  is  wiitten  in  the  English  language,  although  the  commissioners  were  Dutch- 
men, and  it  does  not  appear  that  there  was  a  sworn  interpreter,  and  that 
the  witnesses  were  examined  on  the  cross-interrogatories  at  the  same  time 
they  answered  those  in  chief,  but  answered  them  afterwards— or  that  the 
commissioner's  clerkl^as  not  sworn.  Gilpins  v.  Consequa,  3  Wash.,  C.  C.,. 
184. 

Where  the  direct  examination  of  a  witness  was  taken  by  a  commissioner, 
with  the  consent  of  both  the  parties;  no  cross-interrogatories  were  ever 
^ed,  and  the  witness  lived  several  months  after  the  direct  examination  was 
begun,  and  then  died;  there  was  nothing  to  show  that  if  the  cross-interrog- 
atories had  been  filed  they  might  not  have  been  answered:  Held,  that  the 
omission  to  file  the  cvoss-interrogatories  was  at  the  peril  of  the  party,  and 
that  the  deposition  was  admissible.    Gass  v,  Stinson,  3  Sum.,  C.  C,  98. 

It  seetns  that  a  deposition  sworn  to,  though  not  signed  by  the  witness,  may 
be  admitted  in  evidence.    Keiland  v.  Bissett,  1  Wash.,  C.  C,  144. 

It  is  no  objection  to  a  deposition  that  a  material  part  of  the  evidence  comes 
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oat  in  response  to  the  general  interrogatory.  Leasee  of  Rhoades  et  at,  v. 
Selin  et  ah,  4  Id.,  715. 

It  most  appear  from  the  certificate  of  the  commissioners  or  otherwise  that 
the  depositions  were  taken  at  the  place  indicated  in  the  commission,  or  they 
cannot  be  read.    Id. 

A  commission  directed  to^foe  commisioners,  to  be  executed  by  them,  must 
be  executed  by  the  whole  five  persons;  although  the  commissioners  nomin- 
ated by  the  party  objecting  to  the  execution  were  present,  but  did  not  act. 
Armstrong  v.  Brown,  1  Id.,  43;  Menus  v.  Dupont  et  al.,  tS  Id.,  31.  But  a 
commission  directed  to  A  and  B,  or  either  of  them  authorizes  the  deposition 
of  A  to  be  taken  by  B.    Lonsdale  v.  Brown,  Id.,  404. 

The  testimony  of  a  witness  taken  under  a  commission  directed  \x>five  per- 
sons or  any  one  of  them  cannot  be  read  in  evidence  if  another  person,  not 
named  in  the  commission,  assisted  in  taking  ii  Willings  et  ah  v.  Consequa, 
1  Pet.,  C.  C,  301. 

Authentication*— -A  deposition  taken  under  the  30th  section  of  the  judi- 
ciary act  of  1789  cannot  be  read  in  evidence  unless  the  judge  certifies  that 
it  was  reduced  to  writing  either  by  himself,  or  by  the  witness  in  his  preeenee. 
Pettibone  v.  Derringer,  4  Id.,  215. 

In  a  suit  in  equity  the  proofs  taken  on  the  part  of  the  defendant  were  net 
filed  because  the  examiner*s  fees  had  not  been  paid.  The  plaintiff  moved 
for  an  order  that  such  proofs  be  filed,  and  that  an  attachment  issue  against 
the  defendant  to  compel  him  to  pay  such  fees:  Held,  that  the  motion  must 
be  denied.    Frese  v.  Biedenfeld,  14  Blatchf.,  402. 

Bole  No.  68. 

By  depositions  after  issue.— Testimony  may  also  betaken 
in  the  canse,  after  it  is  at  issue,  by  deposition,  according  to 
the  acts  of  congress.  But  in  such  case,  if  no  notice  is  given 
to  the  adverse  party  of  the  time  and  place  of  taking  the  depo- 
sition, he  shall,  upon  motion  and  affidavit  of  the  fact,  be  enti- 
tled to  a  cross-examination  of  the  witness,  either  under  a  com- 
mission or  by  a  new  deposition  taken  under  the  acts  of  con- 
gress, if  a  court  or  a  judge  thereof  shall,  under  all  the  circum- 
stances, deem  it  reasonable. 

See  De  Butts  v.  Bacon,  1  Gr.,  C.  C,  569,  in  notes  to  rule  67. 

Bole  No.  69. 

Time  allowed  for  taking  testimony.— Three  months, 
and  no  more,  shall  be  allowed  for  the  taking  of  testimony  after 
the  cause  is  at  issue,  unless  the  court,  or  a  judge  thereof,  shall, 
upon  special  cause  shown  by  either  party,  enlarge  the  time; 
and  no  testimony  taken  after  such  period  shall  be  allowed  to 
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be  read  in  evidence  at  the  bearing.  Immediately  upon  tbe 
return  of  tbe  commisBions  and  depositions  containing  tbe  tes- 
timony into  tbe  clerk^s  office,  publication  tbereof  may  be  or- 
dered in  tbe  clerk's  office,  by  any  judge  of  tbe  court,  upon  due 
notice  to  tbe  parties,  or  it  may  be  enlarged,*  as  be  may  deem 
reasonable  under  all  tbe  circumstances;  but,  by  consent  of  tbe 
parties,  publication  of  tbe  testimony  may  at  any  time  pass 
into  tbe  clerk's  office,  sucb  consent  being  in  writing,  and  a 
copy  tbereof  entered  in  tbe  order  books,  or  indorsed  upon  tbe 
deposition  or  testimony. 
Amended  December  term,  1869.    9  Wall.,  vii. 

The  three  months  allowed  by  the  69th  rule  in  equity,  for  the  taking  of 
testimony,  has  reference  to  the  taking  of  testimony  by  both  parties,  defend- 
ants afl  well  as  complainants.  It  is  for  the  circuit  court  to  decide  whether 
further  time  shall  be  given  or  refused,  and  ordinarily  the  determination  of 
the  question  would  not  be  deemed  a  fit  subject  for  review  by  the  Supreme 
Court,  though  cases  may  occur  of  so  flagrant  a  character  that  it  would  be  its 
duty  to  interpose.    Ingle  v.  Jones j  9  Wall.,  486.  \ 

The  general  rule  in  equity  is,  that  after  publication  of  the  testimony,  no 
new  witness  can  be  examined,  and  no  new  evidence  can  be  taken,  unless 
where  the  judge  himself,  upon  or  after  the  hearing,  entertains  a  doubt,  or 
when  some  additional  fact  or  inquiry  is  indispensable  to  enable  him  to  make 
a  satisfactory  decree.    Woodj  Jr„  v,  Mann  et  al,^  2  Sum.,  316. 

To  this  rule  there  are  some  exceptions.  Exhibits  in  a  cause  may  be  proved 
after  publication,  and  even  unva  voce  at  the  hearing,  when  there  has  been  an 
omission  of  the  proof  in  due  season,  and  they  are  applicable  to  the  merits. 
A  witness  may  be  examined  to  the  mere  credit  of  other  witnesses,  whose 
depositions  have  already  been  taken  and  published  in  the  cause,  but  he  will 
not  be  allowed  to  be  examined  to  prove  or  disprove  any  fact  material  to  the 
merits  of  the  cause.    Id. 

The  time  for  taking  testimony  will  be  enlarged  after  publication  has  passed, 
though  not  in  fact  made,  according  to  the  rules  of  the  court,  provided  some 
good  cause  is  shown  therefor  by  affidavit,  as  surprise,  accident,  or  some  other 
circumstances,  which  repel  any  imputation  of  laches.  The  affidavit  is  in- 
dispensable, except  in  cases  of  fraud  practiced  by  the  other  party.    Id. 

TESTIMONY  DE  BENE  ESSE. 

Bule  No.  70. 

When  taken — ^notice. — ^After  any  bill  filed  and  before  the 
defendant  hath  answered  the  same,  upon  affidavit  made  that 
any  of  the  plaintiff's  witnesses  are  aged  and  infirm,  or  going 
ont  of  the  country,  or  that  any  one  of  them  is  a  single  witness 
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to  a  material  fact,  the  clerk  of  the  court  shall,  as  of  course, 
upon  the  application  of  the  plaintiff,  issue  a  commission  to 
such  commissioner  or  commissioners  as  a  judge  of  the  court 
may  direct,  to  take  the  examination  of  such  witness  or  wit- 
nesses de  hene  esse^  upon  giving  due  notice  to  the  adverse 
party  of  the  time  and  place  of  taking  his  testimony. 

FOBM  OF  THE  LAST  INTEBSOGATOST. 

Rule  No.  71. 

On  written  interrogatories.— The  last  interrogatory  in 
the  written  interrogatories  to  take  testimony  now  commonly 
in  use  shall  in  the  filture  be  altered,  and  stated  in  substance 
thus:  "  Do  you  know,  or  can  you  set  forth,  any  other  matter 
or  thing  which  may  be  a  benefit  or  advantage  to  the  parties  at 
issue  in  this  cause,  or  either  of  them,  or  that  may  be  material 
to  the  subject  of  this  your  examination,  or  the  matters  in 
question  in  this  cause?  If  yea,  set  forth  the  same  fully  and 
at  large  in  your  answer." 

See  Richardson  v.  Golden,  8  Wash.,  C.  C,  109;  Dodge  v.  Israeh  4  Id., 
823;  Bhoades  v.  Selin,  Id., -715,  in  notes  to  rule  68. 

OBOSS-BILL. 

Bole  No.  72. 

Defendant  must  answer  original  bill.— Where  a  de- 
fendant in  equity  files  a  cross-bill  for  discovery  only  against 
the  plaintiff  in  the  original  bill,  the  defendant  to  the  original 
bill  shall  first  answer  thereto  before  the  original  plaintiff ^hall 
be  compellable  to  answer  the  cross-bill.  The  answer  of  the 
original  plaintiff  to  such  cross-bill  may  be  read  and  used  by 
the  party  filing  the  cross-bill  at  the  hearing,  in  the  same  man- 
ner and  under  the  same  restrictions  as  the  answer  praying  re- 
lief may  now  be  read  and  used. 

Where  a  bill  is  filed  to  set  aside  an  agreement  or  conveyance,  the  agree- 
ment or  conveyance  cannot  be  established  without  a  cross-bill  filed  for  that 
purpose  by  the  defendant.    Camochan  et  al.  v.  Christie,  11  Wh.,  446. 

New  parties  cannot  be  brought  into  a  cause  by  a  cross-bill.  Shields  v, 
Barrow,  17  How.,  130. 

A  cross-bill  **  is  a  mere  auxiliary  suit,  and  a  dependency  of  the  original 
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suit/*  If  its  purpose  be  different  from  that  of  the  original  bill  it  is  not  a 
cross- bill«  even  although  the  matters  presented  therein  have  a  connection 
with  the  same  general  subject.  As  an  original  bill  it  will  not  attach  to  the 
controversy  unless  it  be  filed  under  such  circumstances  of  citizenship,  etc., 
as  give  jurisdiction  to  original  bills,  herein  differing  from  a  cross- bill,  which 
sometimes  may  so  attach.  Cross  v.  De  Valley,  1  Wall.,  1;  Rtdbber  Co,  v. 
Goodyear,  9  Id.,  807. 

The  filing  of  a  cross-bill  on  a  petition  without  leave  of  the  court  is  an  ir- 
regularity, and  such  cross-bill  may  be  properly  set  aside.  Bronson  et  al.  v. 
La  Crosse  <t  M.  R.  Co.  et  al,  2  Wall.,  283. 

A  defendant  cannot  file  a  cross-bill  until  the  original  bill  has  been  an« 
swered.  Allen  v.  Allen^  Hemp.,  58;  Lewis  v.  Lewis,  3  Johns.  Ch.,  519;  1 
Harr.  Ch.,  35;  3  Black,  444. 

Where,  after  a  cause  was  set  down  for  hearing  on  the  original  bill  (he  de* 
fendant  was  informed  that  the  plaintiff  was  a  mere  nominal  one,  and  that 
the  real  plaintiff  was  a  citizen  of  the  same  State  with  the  defendant,  he 
immediately  filed  a  cross- biU  charging  this  fact,  and  asking  a  discovery: 
Held,  that  the  original  suit  ought  not  to  be  heard  until  the  cross-bill  was 
answered.    Young  v.  Pott,  4  Wash.,  C.  C,  521. 

BEFEBEKOE  TO  AND  PBO0EEDIKG8  BEFOBB  MA8TEBS. 

BtQe  No.  73. 

Account  of  personal  estate  of  decedent*— Every  decree 
for  an  acconnt  of  the  personal  estate  of  a  testator  or  intestate 
shall  contain  a  direction  to  the  master  to  whom  it  is  referred 
to  take  the  same  to  inquire  and  state  to  the  conrt  what  parts, 
if  any,  of  such  personal  estate  are  outstanding  or  undisposed 
of,  unless  the  court  shall  otherwise  direct 

A  court  of  equity  may  ascertain  the  facts  in  a  case  themselves,  if  the  evi- 
dence enables  iJiem  to  do  so,  or  may  refer  the  question  to  a  jury  or  to  audi* 
tors.    Field  et  al.  v,  Holland  etal.,^  Or.,  8. 

A  complex  and  intricate  account  is  an  unfit  subject  for  examination  in  a 
court,  and  ought  always  to  be  referred  to  a  commissioner  (or  master),  to  be 
examined  by  him  and  reported,  in  order  to  a  final  decree.  To  such  roport 
the  parties  may  take  any  exceptions,  and  thus  bring  any  question  they  may 
think  proper  before  the  court.  St,  Colombe  v.  The  United  States,  7  Pet., 
625. 

In  a  reference  to  a  master  for  any  puipose,  the  order  need  not  particularly 
empower  him  to  take  testimony  if  the  subject-matter  is  only  to  be  ascer- 
taineded  by  evidence.  And  in  taking  evidence,  although  the  better  plan  is 
to  take  the  answers  in  writing,  upon  written  interrogatories,  he  may  exam- 
ine witnesses  viva  voce,  the  parties  to  the  suit  being  present,  personal'y  or  by 
counsel,  and  not  objecting  to  such  a  course.  Story  v.  Livingston,  13  Pet., 
859. 

Exceptions  to  the  report  of  a  master  are  in  the  nature  of  a  special 
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demorreri  and  the  errors  must  be  specifically  pointed  out,  o^Jierwise  the 
parts  not  excepted  to  will  be  taken  as  admitted.  The  exceptions  should 
state,  article  by  article,  the  parts  of  the  report  excepted  to.    Id. 

Where  a  bill  for  a  balance  of  an  account  is  taken  pro  eonfesao,  the  ac- 
count must  be  referred  to  a  master.  Pendleton  v,  Evan's  Ex's,  4  Wash.,  C. 
C,  391. 

Bule  No.  74. 

Reference,  when  presented  to  master.— Whenever  any 

reference  of  any  matter  is  made  to  a  master  to  examine  and 
report  thereon,  the  party  at  whose  instance  or  for  whose  ben- 
efit the  reference  is  made  shall  cause  the  same  to  be  presented 
to  the  master  for  a  hearing  on  or  before  the  next  rule  day 
succeeding  the  time  when  the  reference  was  made;  if  he  shall 
omit  to  do  so,  the  adverse  party  shall  be  at  liberty  forthwith 
to  cause  proceedings  to  be  had  before  the  master,  at  the  costs 
of  the  party  procuring  the  reference. 

Bole  No.  75. 

Duty  of  master  on  reference.— Upon  every  such  refer- 
ence^  it  shall  be  the  duty  of  the  master,  as  soon  as  he  reason- 
ably can  after  the  same  is  brought  before  him,  to  assign  a  time 
and  place  for  proceedings  in  the  same,  and  to  give  due  notice 
thereof  to  each  of  the  parties,  or  their  solicitors;  and  if  either 
party  shall  fail  to  appear  at  the  time  and  place  appointed,  the 
master  shall  be  at  liberty  to  proceed  ex  parte,  or,  in  his  dis- 
cretion, to  adjourn  the  examination  and  proceedings  to  a  fu- 
ture day,  giving  notice  to  the  absent  party  or  his  solicitor  of 
such  adjournment;  and  it  shall  be  the  duty  of  the  master  to 
proceed  with  all  reasonable  diligence  in  every  such  reference, 
and  with  the  least  practicable  delay,  and  either  party  shall  be 
at  liberty  to  apply  to  the  court,  or  a  judge  thereof,  for  an  or- 
der to  the  master  to  speed  the  proceedings,  and  to  make  his 
report,  and  to  certify  to  the  court  or  judge  the  reasons  for  any 

delay. 

Bnle  No.  76. 

Report,  what  not  included. — In  the  reports  made  by  the 
master  to  the  court,  no  part  of  any  state  of  facts,  charge,  affi- 
davit, deposition,  examination,  or  answer  brought  in  or  used 
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before  them  shall  be  stated  or  recited.  But  sadi  state  of  facts, 
charge,  affidavit,  deposition,  examination,  or  answer  shall  be 
identified,  specified,  and  referred  to,  so  as  to  inform  the  court 
what  state  of  facts,  charge,  affidavit,  deposition,  examination, 
or  answer  were  so  brought  in  or  used. 

Exceptions  to  the  report  of  a  master  are  to  be  regarded  by  the  court  only 
80  far  aa  they  are  supported  by  the  special  statements  of  the  master,  or  by  a 
distinct  reference  to  tiie  particular  portions  of  the  testimony  on  which  the 
party  excepting  relies.  The  court  does  not  investigate  the  items  of  an  ac- 
count, nor  review  the  whole  mass  of  testimony  taken  before  the  master. 
Harding  v.  Handy ,  11  Wh.»  103. 

Bule  No.  77. 

Hearing  before  master. — ^The  master  shall  regulate  all 
the  proceedings  in  every  hearing  before  him,  upon  every  sucli 
reference;  and  he  shall  have  full  authority  to  examine  the  par- 
ties in  the  cause,  upon  oath,  touching  all  matters  contained  in 
the  reference;  and  also  to  require  the  production  of  all  books, 
papers,  writings,  vouchers,  and  other  documents  applicable 
thereto;  and  also  to  examine  on  oath,  viva  voce^  all  witnesses 
produced  by  the  parties  before  him,  and  to  order  the  examina- 
tion of  other  witnesses  to  be  taken,  under  a  commission  to  be 
issued  upon  his  certificate  from  the  clerk's  office,  or  by  depo- 
sition, according  to  the  acts  of  congress,  or  otherwise,  as  here- 
inafter provided;  and  also  to  direct  the  mode  in  which  the 
matters  requiring  evidence  shall  be  proved  before  him;  and 
generally  to  do  all  other  acts,  and  direct  all  other  inquiries 
and  proceedings  in  the  matters  before  him,,  which  he  may 
deem  necessary  and  proper  to  the  justice  and  merits  thereof 
and  the  rights  of  the  parties. 

See,  Harding  v.  Handy ^  11  Wh.,  103,  in  note  to  rule  76. 

Bule  No.  78. 

Witnesses,  how  procnred. —  Witnesses  who  live  within 
the  district  may,  upon  due  notice  to  the  opposite  party,  be 
summoned  to  appear  before  the  commissioner  appointed  to 
take  testimony,  or  before  a  master  or  examiner  appointed  in 
any  cause,  by  subpoena  in  the  usual  form,  which  may  be  issued 
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by  the  clerk  in  blank,  and  filled  up  by  the  party  praying  the 
6ame,  or  by  the  commissioner,  master,  or  examiner,  requiring 
the  attendance  of  the  witnesses  at  the  time  and  place  specified, 
who  shall  be  allowd}  for  attendance  the  same  compensation  as 
for  attendance  in  court;  and  if  any  witness  shall  refuse  to  ap- 
pear or  give  evidence,  it  shall  be  deemed*  a  contempt  of  the 
con^  wbich  being  certified  to  the  clerk's  oflBlce  by  the  com- 
missioner, master,  or  examiner,  an  attachment  may  issue  there- 
upon by  order  .of  the  court  or  of  any  judge  thereof,  in  the  same 
manner  as  if  the  contempt  were  for  not  attending,  or  for  re- 
fusing to  give  testimony  in  the  court  But  nothing  herein 
contained  shall  prevent  the  examination  of  witnesses  viva  voce 
when  produced  in  open  court,  if  the  court  shall,  in  its  discre- 
tion, deem  it  advisable. 

The  same  reasons  which  allow  the  examination  of  witnesses  in  open  court 
permit  it  to  be  done  by  a  master.    Story  p.  Livingston,  13  Pet.,  359. 

A  witness  who  has  given  his  deposition  which  has  been  read  at  the  hear- 
ing, cannot  be  examined  anew  before  the  master  without  a  special  order  of 
court.  G(U8v,  Stinson,  2  Sum.,  C.  C,  605.  When  leave  is  thus  granted 
the  witness  can  only  be  examined  in  respect  to  facts  not  before  testified  to 
by  him,  and  not  then  in  issue.    Jenkins  v,  Eldridge,  3  Stoiy,  C.  C,  299. 

Bole  No.  79. 

Acconnts  prodnced-'-examiiiatioii  of  party  .—AH  par- 
ties accounting  before  a  master  shall  bring  in  their  respective 
Accounts  in  the  form  of  debtor  and  creditor;  and  any  of  the 
other  parties  who  shall  not  be  satisfied  with  the  accounts  so 
brought  in  shall  be  at  liberty  to  examine  the  accounting  party 
viva  vooe^  or  upon  interrogatories,  in  the  master's  office,  or  by 
deposition,  as  the  master  shall  direct. 

Bule  No.  80. 

Evidence  before  master. — All  affidavits,  depositions,  and 
documents  which  have  been  previously  made,  read,  or  used  in 
the  court,  upon  any  proceeding  in  any  cause  or  matter,  may 
be  used  before  the  master. 

35 
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Bala  Ko.  81» 

Examinatioii  of  crediton,  etc— The  master  shall  be  at 
libertj  to  examine  anj  creditor  or  o&er  person  coming  in  to 
claim  before  him,  either  npon  written  int^rrogatcmes  or  mwi 
voee^  or  in  both  modes,  as  the  nature  of  the  ease  maj  appear 
to  him  to  require.  "The  evidence  upon  snch  examinations  shall 
be  taken  down  bj  the  mast^,  or  bj  some  oth^  person  b/his 
order  in  his  presence,  if  ddier  party  requires  it,  in  order  that 
the  same  majr  be  used  hj  the  court,  if  necessary. 

Bole  No.  88. 

Masters,  appointment^  eraipensation  o£— The  circuit 

courts  may  appoint  standing  masters  in  cbanoery  in  their  re- 
spective districts,  both  the  judges  concurring  in  the  appoint- 
ment; and  they  may  also  appoint  a  master^o  hoc  vice  in  any 
particular  case.  The  compensation  to  be  allowed  to  every' 
master  in  chancery  for  his  services  in  imy  partienkr  ease  shall 
be  fixed  by  the  circuit  court,  in  its  discretion,  having  regard 
to  all  the  circumstances  thereof,,  and  the  oompmiflation  shall  be 
charged  upon  and  borne  by  such  of  the  parties  in  tiie  cause  as 
the  court  shall  direct.  The  master  shall  not  retain  his  report 
as  security  for  his  compensation;  but,  when  the  compensation 
is  Allowed  by  the  court,  he  shall  be  entitled  to  an  attachment 
for  the  amount  against  the  party  who  is  ordered  to  pay  the 
same,  if,  upon  notice  thereof,  he  does  not  pay  it  within  the 
time  prescribed  by  the  court.  [No  clerk  of  t4ie  district  or  cir- 
cuit courts  of  the  United  States,  or  their  deputies,  shall  be  ap- 
pointed a  receiver  or  master  in  any  case  except  where  the 
judge  of  said  court  shall  determine  that  special  reasons  exist 
therefor  to  be  assigned  in  the  order  of  appointment.] 

Amended  bj  clll^»ter  J83»  aots  of  1879,  tibird  sesaicm}  45th  oongien,  page 
41S. 

Oki  a  reference  to  a  master  in  a  suit  in  dumeeiy  under  an  interlocotocy 
order  before  final  faesdngr  no  docket  ISee  of  f20  ie  tanble  to  the  paxiy  to 
whom  costs  are  awarded,  as  a  docket  fee  on  a  final  hearing  in  equity  under 
the  act  of  February  26, 1853  (10  statute  at  large,  161).  Doughty  v.  The  Wett 
B.  dt  C.  Mfg.  Co,,  8  Blatchf.,  107. 


BULES  OF  NUOTIOB  Of  VQUITT.  647 

XX0KFTION9  to  BSrOBT  OF  XAI9TEB. 
Bute  ITO.  $8, 

When  flled.^^Tii0  master,  ae  soon  «3  his  report  is  ready, 
shall  return  the  same  into  the  clerk's  office,  ftnd  the  day  of  the 
retnrn  shall  be  entered  by  the  clerk  in  the  order  book.  Th# 
parties  shall  hare  one  month  from  the  time  of  filing  the  report 
to  file  exceptions  thereto;  and,  if  no  exceptions  are  within 
ibat  period  filed  by  eithi^  P^^Jf  this  report  shall  stand  con- 
firmed OQ  the  Bexi  rule  day  after  tiie  month  is  expired.  If 
exceptions  are  filed,  they  shall  stand  for  hearing  before  th^ 
eoarti  if  the  eoart  ja  theu  in  sessiosi;  fnf^  if  wi^  then  at  tho 
next  sitting  of  the  court  which  shall  be  held  tfaereafber,  by 
adjournment  or  otherwise^ 

Exceptions  to  the  moBter's  report  aire  to  be  v^g^xM^  by  the  comi  only  so 
fiur  as  they  are  supported  by  the  special  statements  of  the  master,  or  by  a 
^KstiBct  refereooe  to  the  partocnlar  poitions  ef  liie  testimony  on  whidi  the 
pari^  excepting  relies.    Hardhtg  r.  ff^n^f,  U  Wh.,  103, 

Where  exceptions  are  taken  to  a  noaster's  report  it  is  not  necessary  for  the 
eonrt  to  formally  allow  or  disallow  them  on  the  record.  It  will  be 
aoCoieat  if  it  appears  ftem  the  reeotd  ttuit  all  of  tiiem  have  been  considered 
t^  Ibo  oooxt,  md  alUwedaad  disaUpw^di  a«d  tlie  i»poxib  rehaaed  aooord^ 
ingly.    Oliver  et  al.  v.  Piatt,  8  How.,  838. 

A  master^s  report  cannot  be  objecied  to  in  the  appellate  court,  unless 
exceptions  to  it  have  been  filed  la  tbe  4xmi  below  in  tiie  manner  prescribed 
by  rule  of  court.    BrocheU  et  al.  v.  Brockett  et  al,.  Id.,  691. 

Exceptions  to  a  master^s  report  naiist  flMe,  article  by  article,  the  parts  of 
^  report  whieb  tf<0  Inteaied  to  b^  exis^pted  to*  gior^  9.  Lm^ttm^  18 
Pet.,  869;  Greene  v.  Bishop,  1  Cliff.,  0.  C,  186. 

An  eKoeption  to  a  ma8tar*s  report  is  not  in  the  natnre  of  a  special  demur- 
rer* and  is  noi  raqoSred  tobeaofnUand  sfieoifie*  It  is  oidy  aecessajy  that 
th^  exception  sbonld  distinctly  point  oot  the  &Miiaa  and  conchuion  of  th^ 
master  which  it  seeks  to  rererse.  Wlien  an  exception  is  so  made  it  brings 
«p  lor  emmination  all  qpmtioas  of  fkct  and  law  arising  upon  tiie  report  of 
the  master  relative  to  that  subject.    Foster  v,  Ooddard,  1  Black,  506. 

Where  a  master,  on  reference,  has  followed  the  order  and  judgment  and 
enforced  its  directions,  no  objeotioa  can  be  titken  on  appeal  to  what  has  been 
don9  when  the  a|>peal  amos  open  eiaoeytiops  to  his  r^rt^  a^id  net  on 
exception  to  the  original  judgment  under  which  tiie  reference  to  him  was 
made.    New  Orleans  v.  Gaines,  15  Wall.,  624. 

In  lesoeptiffiDs  ts  a  aaster^s  report  a  geaeral  assignment  of  errors  is 
insufficient,  unless  specific  erroiiB  afie  Aown,  DextMr  et  oZ.  «•  AmM  et  al., 
2  Sum.,  G.  C,  106. 

It  was  aaid  by  Maboiall,  €.  J.,  in  Coatees  Ea^r  v.  Mus^s  AdnCr,  1 
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Brock.,  CO.,  tiiat  there  was  do  poeitiye  rule  of  court  forbidding  a  repcgrt 
to  be  considered  at  the  term  to  which  it  is  made;  that  the  general  practice 
had  been  to  permit  a  report,  in  any  degree  complex,  to  lie  for  a  second  term, 
for  consideration  and  exception,  on  Vae  motion  of  one  of  the  parties.  In 
plain  cases  the  report  was  generally  taken  up  the  first  term. 

An  exception  shoald  always  be  taken  on  the  spot  to  each  mling  of  a  mas- 
ter which  a  party  intends  to  contest.  It  need  not  then  be  drawn  up  in  form, 
but  it  should  be  taken  by  giving  notice  to  the  master,  and  it  is  his  duty  to 
note  the  fact  in  his  minutes.  The  Troy  Iron  <t  Nail  Fadory  v.  Owning 
^aZ.,  GBlatchf..  328. 

It  IB  somewhat  doubtful  whether,  strictly,  any  exception  to  the  master's 
rulings  on  the  admission  or  rejection  of  testimony  can  be  properly  embraced 
in  exceptions  to  the  master's  report.  If  it  is  proper  to  except  at  all  to  the 
final  report  of  the  master  for  rulings  admitting  or  rejecting  evidence  this 
can  only  be  done  where  otgections  of  the  same  land  have  been  made  to  the 
draft  of  the  report.    Id. 

Bole  No.  84. 

Costs  on  exceptions. — And,  in  order  to  prevent  exceptions 
to  reports  from  being  filed  for  frivolons  causes,  or  for  mere 
delay,  the  party  whose  exceptions  are  overruled  shall,  for  every 
exception  overruled,  pay  costs  to  the  other  party,  and  for  every 
exception  allowed  shall  be  entitled  to  costs;  the  cost  to  be  fixed 
in  each  case  by  the  court,  by  a  standing  rule  of  the  circuit 
court. 

DECREES. 

Bole  Kg.  86. 

Clerical  mistakes,  when  corrected.— Clerical  mistakes 
in  decrees  or  decretal  orders,  or  errors  arising  from  any  acci- 
dental slip  or  omission,  may,  at  any  time  before  an  actual 
enrollment  thereof,  be  corrected  by  order  of  the  court  or  a 
judge  thereof,  upon  petition,  without  the  form  or  expense  of  a 
rehearing. 

Bole  Kg.  86. 

Decrees,  what  to  contain. — In  drawing  up  decrees  and 
orders,  neither  the  bill,  nor  answer,  nor  other  pleadings,  nor 
any  part  thereof,  nor  the  report  of  any  master,  nor  any  other 
prior  proceeding,  shall  be  recited  or  stated  in  the  decree  or 
order;  but  the  decree  and  order  shall  begin,  in  substance,  as 
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follows:    ^^This  cause  came  on  to  be  heard  (or  to  be  further 

heard,  as  the  case  may  be)  at  this  term,  and  was  argued  by 

counsel;  and  thereupon,  upon,  consideration  thereof,  it  was 

ordered,  adjudged,  and  decreed  as  follows,  viz:"    [Here  insert 

the  decree  or  order.] 

In  England,  the  decree  always  recites  the  sobstanoe  of  the  bill  and  answer, 
and  the  pleadings,  and  also  the  facts  on  which  the  court  foands  its  decree. 
Bat  in  America,  the  decree  does  not,  ordinarily,  recite  these,  and  generally, 
not  the  facts  on  which  the  decree  is  founded.  But  with  us  (in  America)  the 
bUl  and  answer  and  other  pleadings  together  witfi  the  decree,  constitute 
what  is  properly  considered  as  the  record.  Whiting  et  al.  v.  The  Bank  of 
the  United  StaUa,  13  Pet.,  6. 

GUASDIANS  AKD  FROOHEIN  AMIS. 

Bnle  No.  87. 
ApiM>illtmeilt  of. — Guardians  ad  litem  to  defend  a  suit 
may  be  appointed  by  the  court,  or  any  judge  thereof,  for 
infants  or  other  persons  who  are  under  guardianship,  or  other- 
wise incapable  to  sue  for  themselves.  All  infants  and  other 
persons  so  incapable  may  sue  by  their  guardians,  if  any,  or  by 
their  proehein  ami/  subject,  however,  to  such  orders  as  the 
court  may  direct  for  the  protection  of  infants  and  other  persons. 

In  all  suits  brought  against  infants,  whom  the  law  supposes  to  be  inca- 
pable of  understanding  and  managing  their  affurs,  the  duty  of  watchin^^ 
over  their  interests  devolree,  in  a  considerable  degree  upon  the  court.  They 
defend  by  guardian  to  be  appointed  by  the  court,  who  is  usually  the  nearest 
relation  not  concerned,  in  point  of  interest,  in  the  matter  in  question.  The 
Bank  of  the  UniUd  States  v.  BiUhie  et  ah,  8  Pet.,  128. 

It  is  erroneous  to  make  a  decree  upon  the  answer  of  a  guardian  ad  JUem 
consenting  to  a  decree,  without  any  other  evidence.    Id. 

BSHEABINO. 

Bole  No.  88. 

Petition,  what  to  contain.— Every  petition  for  a  rehear- 
ing  shall  contain  the  special  matter  or  cause  on  which  such 
rehearing  is  applied  for,  shall  be  signed  by  counsel,  and  the 
facts  therein  stated,  if  not  apparent  on  t];ie  record,  shall  be 
verified  by  the  oath  of  the  party,  or  some  other  person.  No 
rehearing  shall  be  granted  after  the  term  at  which  the  final 
decree  of  the  court  shall  have  been  entered  and  recorded,  if  an 
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appeal  lies  to  the  Supreme  Cottirt#  But  if  bo  appeal  lie0|  the 
petition  may  be  admitted  at  any  time  befom  tiie  end  of  ih4 
next  term  of  the  court,  ia  the  diaefetion  of  the  ooitrtw 

ReheuiDfiB  in  equiiy  alleif  a  decree  tU^  not  mattor  o^riabi^  tmt  rest  ia  tbtif 
soand  discretion  of  the  court.    Daniel  v.  Mitehellf  t  Storj,  0.  C«y  198. 

Where  a  rehearing  is  applied  for  on  the  ground  of  newly  discoyered  evi- 
dence, the  application  is  mainly  governed  by  the  same  consideraUons  as 
apply  to  cases  where  leave  is  a^ked  to  file  a  supplemental  bill  after  the  pnb- 
lication  of  the  testimony  taketi  in  a  cause,  and  before  the  hearing,  in  order 
to  bring  newly  discovered  eiridence  before  fhb  court;  or  where  leave  is  asked, 
after  a  decree,  to  file  a  bill  of  ^view  upon  tbe  ground  of  tike  evidence.    Id. 

Where  a  rehearing  is  sought  on  the  ground  of  newly  discovered  evidenet, 
after  an  interlocutory  decree,  ihh  court  will  grant  such  rehearing  upon  the 
filing  of  a  supplemental  bill,  if  the  evidence  is  of  such  a  nature  as  to  entitle 
the  party  to  relief  upon  tbe  biS  of  review,  or  a  supplemental  bill  in  the 
nature  of  a  bill  of  review,  aftet  a  final  dearer,  but  not  otherwise.  Baker  et 
ua.  V.  Whiting  et  al,  I  Stoiy,  C.  C,  21d. 

Itehearings  in  equity  are  only  aDowed  in  the  cinnut  court  whete  some 
plain  omission  or  mistakd  has  been  made,  or  whdte  something  matecisl  to 
the  decree  is  brought  to  the  netbe  of  the  ecport  whieh  had  been  before  over* 
looked.    Jenkins  p.  Eldredge,  8  Id.,  299. 

On  a  rehearing  no  evidence  is  admissible  but  that  vdiich  was  used  m  the 
case  at  the  original  hearing,  or  was  talea,  and  might  tiien  have  be^  used, 
except  there  be  a  document,  whidi^  by  mastaJie  has  either  aol  been  prav«B, 
or  not  been  properly  proven,  leave  will  be  granted  under  special  circum- 
stances to  exhibit  an  interrogatory  for  that  purpose;  or  except  upon  a  sup- 
plemental bill,  where  testimony  can  be  takeh  on  both  sideB  to  meet  the  new 
exigencies  of  f  be  case.    Id. 

A  bill  in  the  nature  of  a  biS  <>f  leviewfies  only  after  a  final  decree,  ttid  not 
upon  an  interloeatoiy  deeree.-    ht. 

A  rehearing  of  a  cause  in  eqttity  Is  not  gmnted  by^theebeuit  cotttt,  on  ik€ 
mere  certificate  of  counsel  ai  to  tiiesaffieieacy  of  tbeteasoiitffbr  it.  Ema^ 
9an  i^Dapies  etal,  1  Woodb.  ft  K.,  0.  C,  21;  Titfie  v.  TafU,  8  Id.,  426. 

The  English  praelioe  ia  such  cases  is  not  adopted  kt  this  counfxy,  except 
so  far  as  it  is  reasonable  and  suited  to  circumstances  here.    Id. 

A  rehearing  should  be  allowed  in  equM^  for  reasons  sufficient  to  justify  a 
new  trial  at  common  law,  but  in  general  only  then.  If  it  be  asked  so  as  to 
open  up  the  case  and  offer  new  evidence  to  one  of  several  points,  the  evi- 
dence must  not  have  been  known,  and  a^gleeled  (e  be  used.  BmuI§Hmx. 
V,  Phelpe,  8  Id.,  403. 

Nor  is  it  sufficient  ground  for  a  new  hearing  that  some  of  the  eyidenoe  put 
in  on  the  other  side  to  that  point  was  not  specially  feferred  to  in  the  opihioa 
of  the  court,  if  it  was  iwgned  by  counsel  on  beth  sides  and  conndetfed  hf  ihb 
court.    Id. 

An  application  for  a  rehearing  in  equity  must  usually  state  some  reason 
which  would  be  a  good  ground  for  a  new  tHal  at  oommon  law.  Bunief  #• 
Town  o/Mizrlbaro,  2  Woodb.  ft  M.^  0.  C  168. 
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K  testimofiy  was  6ffeved.  and  fully  conndered  as  to  the  value  of  a  fiinn, 
but  applied  is  argument  to  one  point,  and  the  court  applied  it  to  another,  a 
rehearing  is  not  proper  to  argue  and  consider  again  the  evidence  as  to  the 
irae  value.    Id* 

After  the  term  ai  which  a  final  deetee  has  been  rendered,  it  eannoi  be 
reversed,  annlled  or  set  aside,  except  by  appeal  or  bill  of  review.  Seott  v, 
Blaine,  1  Bald.,  C.  C,  287. 

In  Chrhe  v.  ThrelMd,  2  Cr.,  0.  C.,  408,  it  was  held  thai  a  eanse  m  equity 
might  be  reheard  if  the  petiiaon  for  rehearing  was  filed  belbre  the  end  of  the 
next  torn  after  the  final  deeree,  and  if  no  appeal  lay  to  the  Snpreme  Court 
m  the  canae. 

Bole  No*  89. 

Rules  made  by  cirenit  courts.— The  clrcnit  courts  (both 
judges  coneurring  therein)  may  make  any  other  and  further 
rules  and  regulations  for  the  practice,  proeeedings,  and  pro- 
cess, mesne  and  final,  in  their  respective  districts,  not  incon- 
sistent with  the  rules  hereby  prescribed,  in  their  discretion, 
and  from  time  to  time  alter  and  amend  the  same. 

No  practice  of  the  circuit  court  inconsistent  with  the  rules  of  practice 
established  by  the  Supreme  Court  can  be  admissible  to  oontol  them.  Bank 
qfiU  United  States  f.  WhiU  et  al,  8  Pet..  262. 

Every  court  of  equity  possesses  the  power  to  mould  its  rules  in  relation  to 
the  time  and  manner  of  appearing  and  answering  so  as  to  prevent  the  rule 
from  working  iigostice.  And  it  is  not  only  in  the  power  of  the  court,  but  it 
is  its  duty  to  exercise  a  sound  discretion  upon  this  subject;  and  to  enlarge 
the  time  whenever  it  shall  appear  that  the  purposes  of  justice  require  it. 
The  rules  in  chancery  proceedings  in  the  circuit  court,  prescribed  by  the  Su- 
preme Court,  do  not,  and  were  not  intended  to  deprive  ,the  couzts  of  the 
tJnited  States  of  this  well  known  and  necessary  power.  UsC  parte  Foultn^y 
t.  The  City  of  LafayeUe  et  aU,  12  Pet.,  472. 

The  mode  of  conducting  trials,  the  order  of  introducing  evidence,  and 
the  times  when  it  is  to  be  introduced,  are  properly  matters  belonging  to  the 
practice  of  the  circuit  courts  with  which  the  Supreme  Court  ought  not  to 
interfere,  unless  it  shall  choose  to  prescribe  some  fixed  general  rules  on  the 
subject,  under  the  authority  of  the  act  of  congress.  The  circuit  courts  pos- 
sess this  discretion  in  as  ample  a  manner  as  other  judicial  tribunals.  The 
Phil,  it  Trenton  R.  Co.  v.  Stimpeon,  14  Pet.,  448. 

ftules  of  the  court  may  be  waived  or  modified  for  good  rea#ena.  EmeoeU 
V.  McLellan  et  al,  3  Woodfo.,  C.  C,  157. 

Bule  Ko.  90. 
Chancery  practice. — In  all  cases  where  the  mles  pre- 
scribed by  this  court  or  by  the  circuit  court  do  not  apply,  the 
practice  of  the  circuit  court  shall  be  regulated  by  the  present 
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practice  of  the  high  court  of  chancery  in  England,  so  &r  as 
the  same  may  reasonably  be  applied  consistently  with  the  local 
circumstances  and  local  conveniencies  of  the  district  where  the 
court  is  held,  not  as  positive  rules,  but  as  furnishing  just  anal- 
ogies to  regulate  the  practice. 

The  statutes  of  a  State  regnlating  the  prooeedlDgs  in  chancexy  prooeed- 
ingB  and  givmg  certain  effects  to  them  in  the  State  coarts,  are  of  no  force  in 
relation  to  the  oonrts  or'  the  United  States.  The  chanceiy  jurisdiction  given 
by  the  constitution  and  laws  of  the  United  States  is  the  same  in  all  of  the 
States  of  the  Union,  and  the  rule  of  decision  is  the  same  in  all.  In  the  ex- 
ercise of  that  jurisdiction  the  oonrts  of  the  United  States  are  not  goyemed 
by  the  State  practice,  but  the  act  of  congress  of  1793,  chapter  36,  has  pro- 
vided that  the  modes  of  proceedings  in  equity  suits  shall  be  according  to  the 
principles,  rules,  and  usages  which  belong  to  the  courts  of  equity,  as  contra- 
distinguished from  courts  of  law.  And  the  settled  doctrine  of  the  Supreme 
Court  is,  that  the  remedies  in  equity  are  to  be  administered,  not  according 
to  the  State  practice,  but  according  to  the  practice  t)f  courts  of  equity  in  the 
parent  country,  as  contradistinguished  from  courts  of  law,  subject  of  course 
to  the  provisions  of  the  acts  of  congress,  and  to  such  alterations  and  rules 
as  in  the  exercise  of  the  powers  delegated  by  those  acts  the  courts  of  the 
United  States  may  from  time  to  time  prescribe.  Baph  v.  Zaeharie,  6  Pet., 
648.  See,  also,  lAvinggton  v.  Story,  9  Id.,  632,  and  Story  v.  LivingatoHf  13 
Id.,  359. 

'By  this  rule,  the  practice  of  the  English  courts  of  chancery  is  the  practice 
in  courts  of  equity  of  the  United  States  under  the  limitations  of  the  rule. 
In  England,  the  party  who  puts  in  a  plea,  which  is  the  subject  of  discussion, 
has  the  right  to  begin  and  conclude  the  argument  The  same  rule  should 
prevail  in  the  courts  of  the  United  States  in  equity  cases.  The  State  qf 
Rhode  Island  v.  The  StaU  of  Massachusetts,  14  Pet.,  210. 

The  English  practice  of  granting  a  rehearing  in  equity  on  the  mere  cer- 
tificate of  counsel,  has  not  been  adopted  in  the  United  States  courts.  Em- 
erson  v.  Davis  et  ah,  1  Woodb.,  C.  C,  21. 

It  is  the  practice  of  the  English  court  of  chancery,  and  not  that  of  the 
court  of  exchequer  which  forms  the  basis  of  the  equity  practice  of  the  courts 
of  the  United  States.    SmUh  v.  Bumham,  2  Sum.,  C.  C,  612. 

The  Supreme  Court  of  the  United  States  has,  under  authority  of  an  act 
of  congress,  adopted  certain  rules  of  practice  for  the  courts  of  equity 
of  the  United  States,  one  of  which  is,  that  in  all  cases  where  the  rules  pre- 
scribed by  the  Supreme  Court,  or  by  the  circuit  court,  do  not  apply,  the 
practice  <k  the  circuit  court  shall  be  regulated  by  the  practice  in  the  high 
court  of  chancery  in  England.  Pomeroy  v.  Mauin  et  al,,  2  Paine,  C.  C, 
476;  Goodyear  v.  The  Providence  Rubber  Co.,  2  Cliff.,  C.  C,  351. 

Bnle  No.  91. 

Affirmation  in  lieu  of  oath.-- Whenever,  under  these  rules, 
an  oath  is  or  may  be  required  to  be  taken,  the  party  may,  if 
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eonscientioQBlj  sompxilous  of  taking  an  oath,  in  lien  thereof 

make  solemn  affirmation  to  the  trath  of  the  facts  stated  by 

him. 

An  affidavit  in  chanceiy,  not  sworn  to  before  a  jadge  of  the  ciicoit  court, 
or  a  comoiissioner  appointed  to  administer  an  oath,  cannot  be  read  in  evi- 
dence.   Haight  v.  The  Firoprietora  of  the  Jf.  ^.,  4  Wash.,  C.  C,  601. 

Bole  No.  92. 

Execution  of  foreclosnre  cases.— (>rf^^,  That  in  suits 
in  equity  for  the  foreclosure  of  mortgages  in  the  circuit  courts 
of  the  United  States,  or  in  any  court  of  the  Territories  having 
jurisdiction  of  the  same,  a  decree  may  be  rendered  for  any  bal« 
ance  that  may  be  found  due  to  the  complainant  over  and  above 
the  proceeds  of  the  sale  or  sales,  and  execution  may  issue  for 
the  collection  of  the  same,  as  is  provided  in  the  eighth  rule  of 
this  court  regulating  the  eqnity  practice,  where  the  decree  is 
solely  tor  the  payment  of  money. 

December  term,  1863. 

Promalffated  April  18, 1864. 

The/blloTffing  jproviaions  relating  to  eqtdty  practice  a/te  to 
he  found  in  the  act  of  Ut  of  June  j  187S:    ^ 

Sec.  7.  That  whenever  notice  is  given  of  a  motion  for  an 
injunction,  out  of  a  circuit  or  district  court  of  the  United 
States,  the  court  or  judge  thereof  may,  if  there  appear  to  be 
danger  of  irreparable  injury  from  delay,  grant  an  order  re- 
straining the  act  sought  to  be  enjoined  nntil  the  decision  npon 
the  motion.  Such  order  may  be  granted  with  or  without 
security,  in  the  discretion  of  the  court  or  judge:  Provided^ 
That  no  justice  of  the  Supreme  Court  shall  hear  or  allow  any 
application  for  an  injunction  or  restraining  order  except  within 
the  circuit  to  which  he  is  allotted,  and  in  causes  pending  in  the 
circuit  to  which  he  is  allotted,  or  in  such  causes  at  such  place 
outside  of  the  circuit  as  the  parties  may  in  writing  stipulate, 
except  in  causes  where  such  application  cannot  be  heard  by 
the  circuit  judge  of  the  circuit,  or  the  district  judge  of  the 
district. 


te4r  neioiuL  fbaotiox. 

Sko.  is.  That  when  in  any  soit  in  eqtmty,  oommeao^  iu 
any  oonrt  of  the  United  Stste^  to  enforce  any  legal  or  eqnit- 
able  lien  or  claim  against  real  or  personal  property  within  ttie 
distriet  whem  meh  anit  is  l»'oiigbt»  one  or  more  of  tlie  defend- 
ants therein  shall  not  be  ait  inhabitant  of  oif  fonnd  within  the 
said  district,  or  shall  not  volnntarily  appear  thereto,  it  shall  be 
lawful  for  the  coort  to  make  an  order  directing  such  absent 
defendant  to  appear^  plead,  answer^  or  demur  to  the  complaiu- 
anVa  bill  at  a  eei tain  day  therein  to  be  designated,  whidi  order 
eball  be  served  on  aoch  absent  defendant,  if  praeticabloi 
wherever  found;  or  where  each  personal  service  is  not  practi* 
eabloy  each  order  shall  be  published  in  snich  manner  as  the 
^urt  shall  direet;  and  in  case  such  absent  defendant  shall  not 
eppeiur,  plead)  answer^  of  demur  within  the  time  so  limited,  or 
within  some  further  time^  to  be  allowed  by  the  court,  in  its 
discretion,  and  upon  proof  of  the  service  or  publication  of  said 
order,  and  of  the  performance  of  the  directions  contained  in 
the  same,  it  shall  be  lawful  for  the  court  to  entertain  jurisdic- 
tion, and  proceed  to  the  hearing  and  adjudication  of  such  suit 
In  the  dame  manner  as  if  such  absent  defendant  had  been 
served  with  process  within  the  said  district;  but  said  adjudi- 
cation shall,  as  regarda.  auch  absent  defendant  without  appear- 
ance, affect  his  pcoperQr  within  such  district  only. 
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BULES  OF  i?RAOTIOE 


WOti  7MM  OOOSn  OV  XHS  ""''"^^  ITAXW  Dl 


ADMIRALTY  AND  MARITIME  JURISDICTION, 


ON  THB  UrSTAirOB  ADB  09  TBB  0OUBY«  IB  FtTBSUABOB  OF  THB  AOT  09 

TBB  28i>  ov  Aveui^t  1842,  ohaptbb  188« 


itnle  Ho.  1. 

Issue  and  service  of  proeess/^Ko  tnei^iie  process  shall 

issue  from  the  district  courts  in  any  civil  cause  of  admiralty 
and  maritime  jurisdiction  until  the  libel^  or  libel  of  informa- 
tion, shall  be  filed  in  the  clerk's  office  from  which  such  prot- 
cess  is  to  issue.  All  process  shall  be  served  by  the  marshal  or 
by  his  deputy,  or,  where  he  or  they  are  interested,  by  some 
discreet  and  disinterested  person  appointed  by  the  court. 

Qeneral  powers  of  oourt.— The  admimlty  eoorto  of  the  United 
States  maf  proceed,  under  their  general  poweri,  hi  etety  case  m  which  they 
are  not  rattralned  trtna  the  exereiMfof  tfaeee  powm  by  statote.  Th0  United 
Stat—  9.  The  Schooner  lAkU  CkarUs,  I  Biock.,  0.  C.^  880* 

Serrloe  of  prooeMk— Since  the  set  of  June  1, 187%  a»  #ell  as  before^ 
original  process  directed  to  the  marshal  most  be  served  by  that  ofiBcer  or  his 
depaty,  and  cannot  be  served  by  a  private  person,  atthoil^  snch  mode  of 
sewiee,  as  respsets  prdeses  from  the  Staid  eooftSt  mny  be  aathomed.  Stib^ 
pOBoas  and  notiees  direeled  to  a  witness  or  party  need  not  necessarily  be 
served  by  the  marshal.    Schtcabaher  v.  Reiltjf^  2  Dill.,  C.  C,  127. 

Bale  ITo*  X 

Personal  a4^kms/^ln  suits  in  p0r$onam^  the  mesne  pn>« 
oess  may  be  by  a  simple  warrant  of  arrest  of  the  person  of  the 
defendant,  in  the  nature  of  6  capias,  or  by  a  warrant  of  arrest 
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of  the  person  of  the  defendant,  with  a  clause  therein  that  if 
he  cannot  be  found  to  attach  his  goods  and  chattels  to  the 
amount  sned  for;  or  if  such  property  cannot  be  found,  to  at- 
tach his  credits  and  effects  to  the  amount  sued  for  in  the  hands 
of  the  garnishees  named  therein;  or  bj  a  simple  monition,  in 
the  nature  of  a  summons  to  appear  and  answer  to  the  suit, 
as  the  libelant  shall,  in  his  *  libel  or  information,  pray  for  or 
elect. 

The  courts  of  the  United  States  proceeding  as  courts  of  admiralty  and 
maritiine  jurisdiction  have*  jurisdiction  in  cases  of  maritiine  torts,  in  pet' 
sanam  as  weU  as  in  rem*    Manro  v.  Almeida,  10  Wh.,  478. 

The  courts  of  the  United  States  proceeding  as  courts  of  admiralty  and 
maritime  jurisdiction,  may  issue  the  process  of  attachment  to  compel  appear- 
ance, both  in  cases  of  maritime  torts  and  contracts.    Id. 

The  process  of  attachment  may  issue  whenever  the  defendant  has  con- 
cealed himself  or  absconded  from  the  country,  and  the  goods  to  be  attached 
are  within  the  jurisdiction  of  the  admiralty.  It  may  issue  against  his  goods 
and  chattels  and  against  his  credits  and  effects  in  the  hands  of  third  persons. 
Id. 

In  cases  of  default  the  property  attached  may  be  oondenmed  to  answer  the 
demand  of  the  libelant.  Id.  To  the  same  effect,  see,  McGrath  v.  Candar 
Uro,  Bee*s  Adm.,  64;  Bryson  v.  Mallet  et  ah,  Id.,  186. 

Supplies  to  a  foreign  vessel  in  a  neutral  port  will  constitute  a  lien  on  the 
vessel,  and  are  recoverable  in  a  ooort  of  admiralty.    Id.,  78. 

Bole  JSfOm  8.  ^ 

Bail  for  appearance. — ^In  all  suits  m  personam^  where  a 

simple  warrant  of  arrest  issues  and  is  exectkted,  the  marshal 
may  take  bail,  with  sufficient  sureties,  from  the  party  arrested, 
by  bond  or  stipulation,  upon  condition  that  he  will  appear  in 
the  suit  Imd  abide  by  all  orders  of  the  court,  interlocutory  or 
final,  in  the  cause,  and  pay  the  money  awarded  by  the  final 
decree  rendered  therein  in  the  court  to  ^hich  the  process  is 
returnable,  or  in  any  appellate  court.  And  upon  such  bond 
or  stipulation,  summary  process  of  execution  may  and  shall 
be  issued  against  the  principal  and  sureties  by  the  court  to 
which  such  process  is  returnable,  to  enforce  the  final  decree  so 
rendered,  or  upon  appeal  by  the  appellate  court. 

A  respondent  arrested  in  an  admiralty  suit  is  not  entitled,  upon  the  re- 
torn  day  of  the  wanant,  to  be  discharged  from  arrest  on  giving  a  stipula- 
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tion  for  ooets,  but  he  must  remain  in  cnstody  until  he  gives  bond  or  stipula- 
tion to  satisfy  the  decree  made  against  him.  Gardner  v,  Isaaceon,  Abb. 
Adm.,  141. 

The  court  will  not  suffer  a  party  to  orheld  ic  bail  in  two  places  at  one 
and  the  same  time  for  the  same  cause  of  acti<m.  Bingham  v.  Wilkine^ 
Grabbe,  50. 

Where  the  condition  of  the  bond^is  that  the  parties  will  perform  the  de- 
cree of  the  court,  the  term  '*  the  court'*  means  the  court  which  shall  ulti- 
mately decide  the  cause.  The  United  States  v.  The  Schooner  lAUle  CharUs^ 
1  Brock.,  G.  C,  880. 

Under  the  rule,  execution  properly  issues  against  stipulators  summarily 
niKm  the  decree  rendered  against  their  principals;  the  giving  of  the  stipula- 
tion being  regarded  as  a  submission  by  the  stipulator  to  such  decree  as  may 
be  rendered  against  the  party  for  whom  he  is  bound.  Oainea  v,  Travis ^ 
Abb.  Adm.,  422. 

Bole  No.  4* 

Attachment,  when  dissolved.— In  all  enits  in  personam^ 
where  goods  and  chattels,  or  credits  and  effects,  are  attached 
nnder  snch  warrant  authorizing  the  same,  the  attachment  may 
be  dissolved  by  order  of  the  conrt  to  which  the  same  warrant 
is  returnable,  upon  the  defendant  whose  property  is  so  at* 
tached  giving  a  bond  or  stipulation,  with  sufficient  sureties, 
to  abide  by  all  orders,  interlocutory  or  final,  of  the  court,  and 
pay  the  amount  awarded  l)y  the  final  decree  rendered  in  the 
conrt  to  which  the  process  is  returnable,  or  in  any  appellate 
court;  and  upon  such  bond  or  stipulation,  summary  process 
of  execution  shall  and  may  be  issued  against  the  principal  and 
sureties  by  the  court  to  which  such  warrant  is  returnable,  to 
entbrce  the  final  decree  so  rendered,  or  upon  appeal  by  the  ap- 
pellate conrt. 

A  bond  accepted  by  the  court  upon  ordering  the  delivery  to  the  claimant 
of  property  seized  in  admiralty,  is  in  the  subsequent  proceedings  a  substitute 
for  the  property;  and  the  question  whether  .a'  case  is  made  for  the  recall  of 
the  proper^  must  be  determined  before  a  final  decree  on  the  bond  is  ren- 
dered in  the  district  court  or  in  the  circuit  court  on  appeal.  Action  on  that 
question  cannot  be  reviewed  in  the  Supreme  Court.  United  States  v,  Ames, 
99  U.  S.,  85. 

A  decree  rendered  upon  such  bond  given  with  sureties  by  the  claimant  at 
the  request  and  for  the  benefit  of  his  firm,  to  which  the  property  so  delivered 
to  him  belonged,  bars  a  suit  against  the  other  partners.    Id. 
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Bonds  and  sfipalations. — Bonds  or  stipalations  ia  admU 
T^ty  suits  may  b^  given  m^Ukm  in  opep  ^sourt,  or  at  cbam- 
berSy  or  before  any  oommtsnioner  of  the  oonrt  who  is  author* 
ized  by  the  coart  to  take  affidavit?  of  bail  aod  depositions  in 
cases  pending  before  the  iooiirt,  or  any  oommissionia*  of  the 
United  States  aadiorized  by  law  to  take  bail  and  aflldants  in 
civil  cases. 

Amended  May  6, 187S»   I8WsIL,w^ 

A  papar  dflrned  Iqr  a  Udlted  States  eoiBiHiBmier  tftal^ 
^Bt,  ia  a  salt  iakadmiiaky,  and  L  and  D  m  wuMet^  appeared  beCnw  hSn 

and  bound  themselyes  that  the  respondent  shoald  pay  the  damages  and 
ooflts  or  that  execation  should  issue  ai^^ainst  them,  whi<^  paper  was  not 
signed  by  the  respondent  or  by  tiie  mrv^et,  and  bore  date  prior  to  May  6, 
1872,  when  rule  5  in  admiralty  was  w^ended— it  wa9  held  that  the  oom- 
snissioner  had  no  power  to  authenticate  tibe  stipidatioa  by  such  a  ceitifieate, 
and  that,  thevefore,  the^c<MGai  had  sio  evideaee  that  L  and  D  had  entered 
into  the  stipulatioii.   S^w^mt  w.  Oatmrn^  11  BlaUshjC.,  C.  C,  6$. 

A  defective  execution^of  a  stipulajtion  will  be  deemed  waired  by  a  party 
bftleiested  unless  excepted  to  before  the  dose  of  the  court  next  subsequent  to 
ite  becominflr  Icnewn  to  him.    Th4  Itifiuft^^  Abb.  Adn..  927. 

This  rule  is  stnotiy  pbserv^d  m  the  case  of  sfeilalaonB  girea  hi  biMf  ejf 
seamen.    Id. 

Bole  Ho.  6. 

fiedaction  of  baily  new  sureties,— In  all  saits  in  jp^r 
sona/m/where  bail  i^  taken,  the  coart  maji  upon  motion,  jEar 
due  cause  shown,  reduce  the  amonnt  of  the  sum  contoined  in 
the  bond  or  stipnlatipn  tlierefor;  and  in  all  i»8e$  where  a  bond 
or  stipalation  is  taken  as  \mif  Qt  upon  diasol^ing  an  attache 
ment  of  property  as  aforesaid,  if  either  of  the  sureties  abaU 
become  insolvent  pending  the  suit,  new  sureties  maj  be  re* 
quired  by  the  order  of  t}>e  eoort,  to  be  given,  upon  moti^^ 
and  due  iproot  tiiereof. 

Warrant  0f  arrest*  when  Imned.— -In  antts  inper$(mamf 
no  warrant  of  arrest,  either  of  the  person  or  property  of  the 
defendant,  shall  issue  for  a  sum  exceeding  five  hundred  doU 
lars,  unless  by  the  apeeial  order  of  the  court,  upon  affidavit  or 
other  proper  proof,  showing  the  propriety  thereof. 
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SUps^  tackle,  eta— Iiow  possessioii  obtained.— In  all 

BQitfl  in  rem  agaiiMt  a  thip,  her  taeklei  aaik,  apparel,  fnrni- 
tnre,  boats  or  other  sppnrtonaQces^  if  sqdi  taeUe,  Bails,  ap- 
parel,  fumitore,  boats,  or  other  apporteaani^  are  in  the  pos- 
session or  custody  of  any  third  person,  tlie  court  may,  after  a 
due  monition  to  such  third  person,  and  a  hearing  of  the  cause 
if  any,  why  tiie  same  should  not  be  ddi^ertd  ov^,  award  and 
decree  that  the  same  be  delivered  into  I3ie  costody  of  the  mat- 
shal,  or  other  proper  officer,  if,  upon  the  hearing,  the  same  is 
required  by  law  and  justice. 

Bote  No.  9. 

Seizere,  process  in  eases  ot^In  all  case^  of  seizure,  and 
ill  other  suits  and  prooeediuj^  in  rem^  the  process,  unless  oth-- 
erwise  provided  for  by  Btatnie,  BhaU  be  by  a  warrant  of  arrest 
<>f  the  ship,  goodjB,  or  olher  thing  tp  be  arrested;  and  the  mar- 
shal %hall  thereupon  arrest  and  take  the  ahip,  goods,  or  other 
thing  in  his  possession  for  safe  custody,  and  shall  cause  public 
notice  th^-eo^  and  of  the  time  assigned  for  the  return  of  sndi 
process  and  llie  he^ng  of  the  eause^  to  be  given  in  euch  newa- 
paper  within  the  district  as  the  district  court  «hall  order;  and 
a  there  is  no  newspi^r  published  therein,  dien  in  euch  other 
public  places  in  the  district  as  the  court  shall  direct. 

A  suit  in  a  fitate  canrt  by  replevisu  or  by  sa  attaebmei^  of  the  property  in 
qvestaon,  caxmot  lopenede  the  right  of  a  court  of  admin^  to  proceed  b/ 
•Bit  in  rem,  to  eBfoeoe*  tight  ^r  ^xen  against  that  property.  Certain  LogM 
^Mahoffom^,  2  8am.»  C.  C.«  i589. 

A  vessel  was  libeled  in  the  district  court  for  naterial  fiimiilied.  The 
claimants  stated  ia  their  oUuim  tiiat  they  bad  attached  the  vessel  in  a  State 
^Bonrt,  for  materials  fumisbed,,  under  acts  of  the  State,  the  day  prior  to  thci 
filing  of  the  UbeL  and  prayed  the  advice  and  pr<^iectiOtt  of  the  court  in  re- 
gard to  their  priority,  uader  the  aitadhmdbt,  and  if  the  vessel  should  be  de- 
isveed  to  be  BoR  that  they  might  be  first  paid.  Heldf  that  this  was  nota 
submissdon  to  the  jurisdiction  of  ^  court,  but  ttiat  they  were  entitled  to 
their  election  to  proceed  in  the  other  court.  The  Ship  Robert  F^uUan,  1 
Paine,  620. 

The  sheriff  having  attached  the  vessel  under  process  of  the  State  court, 
Ittras  hdd  that  the  manual  oooUL  ha^eno  aatiioiity  to  take  St  oat  ef  his 
possanioB  bat  dkonld  hare  ae  retained,  topreventacoofliotof  jarisdictiaa* 
Id. 
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When  the  district  courts  and  the  State  courts  have  a  concarrent  jurisdic- 
tion in  reiHy  the  ril^ht  to  maintain  the  jurisdiction  attaches  to  that  tribunal 
which  first  exerciaes  it  and  takes  possession  of  the  thing.    Id. 

When  properiiy  is  taken  for  security  in  the  admiralty  by  a  warrant  of  at* 
tachment,  the  aUachment  may  be  dissolved  and  the  property  restored  to  the 
claimant  on  his  filing  a  stipulation,  with  sureties,  according  to  the  form  used 
by  the  court.    Poland  et  aU  v.  The  Brig  Spartan,  1  Ware,  184. 

Bule  No.  10. 

Perishable  property. — In  all  cases  where  any  goods  or 
other  things  are  arrested,  if  the  same  are  perishable,  or  are 
liable  Jx>  deterioration,  decay,  or  injury,  by  being  detained  in 
custody  pending  the  snit,  the  court  may,  upon  the  application 
of  either  party,  in  its  discretion,  order  the  same  or  so  much 
thereof  to  be  sold  as  shall  be  perishable  or  liable  to  deprecia- 
tion, decay  or  injury;  and  the  proceeds,  or  so  much  thereof  as 
shall  be  a  full  security  to  satisfy  the  decree,  to  be  brought  into 
court  to  abide  the  event  of  the  suit;  or  the  court  may,  upon 
the  application  of  the  claimant,  order  a  delivery  thereof  to  him, 
upon  a  due  appraisement,  to  be  had  under  its  direction,  either 
upon  the  claimant's  depositing  in  court  so  much  money  as  the 
court  shall  order,  or  upon  his  giving  a  stipulation,  with  sure- 
ties, in  such  sum  as  the  court  shall  direct,  to  abide  by  and  pay 
the  money  awarded  by  the  final  decree  rendered  by  the  court^ 
or  the  appellate  court,  if  any  appeal  intervenes,  as  the  one  or 
the  other  course  shall  be  ordered  by  the  court. 

If  a  cargo  is  liable  to  deteriorate  or  perish,  or  the  ship  to  be  iigured  by 
the  delay  incident  to  salvage  proceedings,  the  proper  course  is  to  apply  to 
the  court  for  a  sale  thereof.  It  is  not  a  matter  of  right  of  either  party 
to  have  a  delivery  on  bail  in  such  cases.  The  Ship  Nathaniel  Hooper^  8 
8um.,  C.  C,  543. 

In  all  proceedings  in  rem,  the  court  has  the  right  to  order  the  thing  to  be 
taken  into  the  custody  of  the  law;  and  it  is  to  be  presumed  to  be  in  custody 
of  the  law,  unless  the  contrary  appears.    Jennings  v.  Carson,  4  Cr.,  1. 

The  thing  does  not  follow  the  appeal  of  the  case  to  the  superior  court,  but 
remains  in  the  court  below,  which  has  a  right  to  order  it  to  be  sold,  if  per* 
ishable,  jaotwithstanding  the  appeal.    Id. 

Bule  No.  ll» 

Delivery  of  ship  to  claimant.— In  like  manner,  where  any 
ship  shall  be  arrestedi  the  same  may^  upon  the  application  of 
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the  claimant,  be  delivered  to  him,  upon  a  due  appraisement, 
to  be  held  under  the  direction  of  the  court,  upon  the  claim- 
ant's depositing  in  court  so  much  money  as  the  court  shall 
order,  or  upon  his  giving  a  stipulation,  with  sureties,  as  afore- 
said; and  if  the  claimant  shall  decline  any  such  application, 
then  the  court  may,  in  its  discretion,  upon  the  application  of 
either  party,  upon  due  cause  shown,  order  a  sale  of  such  ship, 
and  the  proceeds  thereof  to  be  brought  into  court,  or  otherwise 
disposed  of,  as  it  may  deem  most  for  the  benefit  of  all  con- 
cerned. 

Where  one  of  the  owners  had  the  ship  delivered  up  to  him  upon  an  ap- 
praisement, at  the  value  of  eig^hteen  hundred  dollars,  and  he  gave  a  stipula- 
tion according  to  the  course  of  admiralty  proceedings  to  refund  that  value, 
together  with  damages,  interest  and  costs,  to  the  court  he  was  held  not  at 
liberty  afterwards  to  insist  that  the  ship  was  of  less  value,  in  his  hands,  or 
that  he  had  discharged  other  liens  diminishing  the  value  for  which  the  own- 
ers were  personally  liable,  in  solido^  in  the  first  instance.  To  the  extent, 
then,  of  the  appraised  value  of  the  ship  delivered  upon  the  stipulation,  the 
owners  are  clearly  liable;  for  she  was  pledged  for  the  redemption  of  the 
debt,  and  th^  cannot  take  the  fund  except  cum  onere.  But  beyond  this 
there  is  no  personal  obligation  upon  the  owners.    The  Virgin^  8  Pet.,  578. 

Bule  No.  12. 

Snits  by  material  men. — In  all  suits  by  material  men  for 
supplies  or  repairs,  or  other  necessaries,  the'  libelant  may  pro- 
ceed  against  the  ship  and  freight  in  rem^  or  against  the  master 
or  owner  alone  in  personam, 

« 

Promulgated  December  term,  1844.  Amended  May  1, 1859.  21  How.,  iv. 
Amended  May  6, 1872.    13  Wall.,  xiv. 

*'  It  is  undoubtedly  true  that  material  men,  and  others,  who  furnish  sup- 
plies to  a  foreign  ship,  have  a  lien  on  the  ship,  and  may  proceed  in  the 
admirally  to  enforce  that  right.'*  Per  Stobt,  J.,  in  The  Aurora,  1  Wh., 
105. 

The  admiralty  possesses  a  general  jurisdiction  in  cases  of  suits  by  material 
men,  in  personam,  and  in  rem.  Where,  however,  the  proceeding  is  in  rem 
to  enforce  a  specific  lien,  it  is  incumbent  upon  the  party  to  establish  the 
existence  of  such  lien  in  the  particular  case.  The  General  Smith,  4  Id.,  438; 
The  Robert  Fulton,  1  Paine,  620. 

Where  repairs  have  been  made,  or  necessaries  furnished  to  a  foreign  ship, 
or  to  a  ship  in  a  port  of  the  State  to  which  she  does  not  belong,  the  general 
maritime  law  gives  the  party  a  lien  on  the  ship  itself  for  his  security,  and 
he  may  maintain  a  sait  in  rem  in  the  admiraltir  to  enforce  his  right.    Id. 

36 
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But  as  to  repairs  or  necessaries  in  the  port  of  a  State  to  which  the  ship 
belongs,  the  case  is  f?ovemed  altogether  by  the  local  law  of  the  State,  and  no 
lien  is  implied  unless  recognized  by  law.  But  if  the  local  law  gives  the  lien, 
it  may  be  enforced  in  admiralty.  Id.  To  the  same  effect  are  The  St.  Jago 
De  Cuba,  9  Wh.,  409;  The  Ship  Virgin,  8  Pet.,  538;  New  Jersey  Naviga- 
tion Company  v.  Merchants*  Bank,  6  How.,  890,  391;  The  Steamboat 
Thbmas  Jefferson,  10  Wh.,  428.  See,  also,  Peyroux  v,  Hotcard,  7  Pet., 
324;  Davis  et  al,  v.  A  New  Brig,  Gilp.,  473. 

Whether  a  suit  in  personam  in  the  admiralty  may  be  maintained  against 
the  owner  of  a  ship  by  material  men  furnishing  supplies  for  the  ship  in  her 
home  port,  where  the  local  law  gives  no  specific  lien  upon  the  ship  which 
can  be  enforced  by  a  proceeding  in  rem,  quasre?  However  this  may  be  in 
general,  such  suit  cannot  be  maintained  where  the  owner  has  given  a  nego- 
tiable promissory  note  for  the  debt,  which  is  ijot  tendered  to  be  given  up,  or 
actually  surrendered,  at  the  hearing.    Ramsey  v.  Allege,  12  Wh.,  611. 

It  is  notorious  that  in  foreign  countries  supplies  and  advances  for  repairs 
and  necessary  expenditures  of  the  ship  constitute,  by  the  general  maritime 
law,  a  valid  lien  on  the  ship;  a  lien  which  might  be  enforced  in  rem  in  our 
courts  of  admiralty,  even  if  a  bottomry  bond  given  therefor  were  void  in 
ioto.    The  Ship  Virgin,  8  Pet.,  638. 

Whether  a  maritime  lien  for  work  and  materials  alleged  to  have  been  fur- 
nished to  a  vessel  prior  to  her  capture  jure  belli  is  lost  by  such  capture,  is  a 
proper  subject  of  investigation  and  decision  by  the  prize  court  before  which 
the  captured  vessel  is  brought  for  adjudication,  and  which  the  parties  set- 
ting up  such  lien  can,  on  presentation  of  their  claim  to  that  tribunal,  prop- 
erly have  decided.    The  Nassau,  4  Wall.,  634. 

But  unless  the  parties  do  thus  present  their  claim  and  have  it  decided,  the 
question  will  not  be  properly  before  the  Supreme  Court  on  appeal.    Id. 

Where  a  lien  exists  by  the  maritime  law  of  foreign  jurisdictions,  our 
admiralty  has  jurisdiction  to  enforce  it  here  even  though  ^  the  parties  be 
foreigners.  Its  enforcement  is  but  a  question  of  comity.  The  Maggie 
Hammond,  9  Wall.,  435. 

Supplies  furnished  to  a  ship  in  a  foreign  port  and  necessary  to  enable  her 
to  complete  her  voyage,  and  Actually  so  used  by  her,  constitute  a  lien,  unless 
it  can  be  inferred  that  the  master  had  funds  or  the  owner  had  credit;  a  pre- 
sumption difficult  to  make  when  the  owner  is  greatly  embarrassed,  and  is 
raising  money  in  the  port  where  the  vessel  is  by  mortgage  of  other  vessels 
owned  by  him.  The  lien  is  of  a  high  character,  and  when  once  to  be  inferred 
is  removed  only  by  proof  which  actually  displaces  it.  Entries  in  a  jour- 
nal, and  in  a  ledger,  charging  apparently  the  owners  rather  than  the  vessel 
— proof  of  the  form  of  entry  in  a  day  book  not  appearing,  owing  to  it  being 
dispensed  with  by  the  material  man — ^held  not  sufficient  to  displace  the  lien. 
The  Patapsco,  13  Wall.,  329. 

Congress  has  given  to  the  Supreme  Court  authority  to  alter  and  change 
the  forms  and  modes  of  proceeding,  and  it  was  under  this  authority  that  the 
12th  rule  in  admiralty  practice  was  made  in  1844,  which  permitted  a  pro- 
ceeding in  rem  wherever  the  State  law  gave  a  lien.  While  the  courts  could 
not  enlarge  or  diminish  their  own  jurisdiction  by  a  rule  of  practice,  they 
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have  power  over  their  own  process  and  mode  of  procedure,  and  it  was  in  the 
exercise  of  this  latter  power  that  the  nile  of  1844  was  made,  and  repealed  in 
1858.     The  Steamer  Lawrence,  1  Black,  522. 

The  master's  wages  are  a  personal  charge  on  the  owner,  and  give  no  claim 
on  the  vessel.    Phillips  et  al,  v.  The  Thomas  Scattergood,  Gil  p.,  1. 

A  seaman  whose  wages  have  been  paid  up  to  the  determination  of  the 
voyage,  but  who  afterward  remains  on  board  of  the  vessel  moored  at  the 
wharf,  has  no  claim  for  services  which  a  court  of  admiralty  will  enforce.   Id. 

It  is  of  no  consequence  how  a  lien  arises  under  the  local  law,  whether  by 
statute,  or  by  common  or  municipal  law.  Whenever  its  existence  is  estab- 
lished,  the  jurisdiction  of  the  admiralty  attaches  to  it  propria  vigore.  The 
Schooner  Marion^  1  Story,  C.  C,  68. 

In  a  lien  for  supplies  or  repairs  to  a  domestic  vessel  the  admiralty  juris- 
diction depends  upon  the  local  law  of  the  particular  State  where  they  are 
made,  but  questions  of  lien  upon  a  foreign  vessel  are  governed  by  the  gen- 
eral maritime,  and  not  by  the  local  State  law.  The  Barque  Chusan,  2  Id., 
456.  No  State  can,  by  its  local  law,  narrow  or  enlarge  the  maritime  j^iris- 
diction  of  the  federal  courts  which  are  exclusively  governed  by  the  legisla- 
tion of  congress  and  the  general  maritime  law.    Id. 

Congress,  by  conferring  the  admiralty  and  maritime  jurisdiction  upon  the 
courts  of  the  United  States  has,  by  implication,  adopted  the  maritime  law 
inasmuch  as  such  law  is  the  law  of  the  admiralty  jurisdiction  until  modified 
by  congress.    Id. 

By  the  general  maritime  law  material  men  have  a  threefold  remedy  for 
supplies  and  materials  furnished  to  a  foreign  ship:  Ist,  against  the  vessel; 
2d,  against  the  owners;  3d,  against  the  master;  and  neither  remedy  is  dis- 
placed, except  upon  proof  that  an  exclusive  credit  was  given  to  one  of  the 
parties,  or  to  the  vessel.    Id. 

The  lien  of  material  men  upon  the  vessel  must  be  enforced  within  a  rea- 
sonable time  after  the  debt  becomes  due  or  it  will  not  avail  against  a  bona 
fide  purchaser  witbtut  notice.    Id. 

By  the  common  law  material  men  have  no  lien  for  articles  furnished  a 
vessel,  whether  she  be  foreign  or  domestic,  and  this  is  the  law  of  the  Eng- 
lish admiralty.  By  the  civil  law  they  have  such  lien  in  both  cases.  In  the 
United  States  they  have  it  only  in  cases  of  foreign  ships,  or  ships  belonging 
to  one  of  the  States  furnished  in  another.  Zqne  v.  The  Brig  President^  4 
Wash.,  C.  C,  453;  The  Barque  Chusan,  2  Story,  C.  C.  455. 

The  admiralty  has  jurisdiction  in  rem  for  supplies  furnished  by  material 
men  to  foreign  ships  in  our  ports,  to  our  ships  in  foreign  ports,  or  in  ports 
of  other  States.    The  Brig  Nestor,  1  Sun^.,  C.  C,  73. 

The  giving  of  credit  for  a  fixed  time  for  the  suppb'es  does  not  extinguish 
the  lien  therefor;  nor  allowing  the  ship  to  depart  from  the  port  on  her  voy- 
age without  payment.  And  the  fact  that  the  owners  and  master  are  per- 
sonally liable  for  the  supplies  will  not  destroy  the  lien,  for  the  party  may 
trust  to  the  credit  of  the  ship,  the  owner  and  the  master.    Id. 

Where  the  contract  for  repairs  was  made  on  land,  and  the  owners  were 
represented  on  the  spot  by  a  consignee  who  had  funds,  a  plea  to  the  juris- 
diction of  the  court  of  admiralty  was  svstained.  Pritehard  o^  Co.  v. 
Schooner  Lady  Horatio,  Bee's  Adm.,  167. 
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The  rules  established  by  the  Supreme  Court  are  rules  of  practice,  not  rules 
of  decision.    The  Sell,  3  Biss.,  C.  C,  344. 

The  alteration  of  rule  12  of  the  rules  in  admiralty  was  intended  to  place 
contracts  for  repairs  and  supplies  for  all  vessels  on  an  equality  as  to  proceed- 
ing in  admiralty,  not  to  abrogate  the  distinction  between  a  domestic  con- 
tract and  a  foreign  lien.  The  alteration  applies  to  the  character  of  the  pro- 
cess to  be  used,  and  not  to  the  question  of  jurisdiction.    Id. 

Under  this  rule,  as  now  amended,  it  was  held  by  Millkb,  district  judge,  in 
TJie  Selt,  3  Biss.,  0.  &  D.  C,  344,  that  a  libel  can  be  maintained  for 
repairs  and  supplies  irimished  to  a  domestic  vessel  at  the  home  port.  For 
an  interesting  and  able  discussion  of  this  rule  with  special  reference  to  the 
amendment  of  May  6, 1872,  see  7  Anierican  Law  Review,  1. 

As  a  further  and  more  authoritative  discussion  of  the  rule  we  here  insert 
the  opinion  in  fiill  of  Blatchford,  circuit  judge,  in  The  Steamship  Cir- 
easBian,  11  Blatchf.,  0.  C,  ^73  (12  Am.  L.  Reg.,  291),  which  was  an  appeal 
from  a  decree  of  the  district  court  dismissing  a  libel  in  rem, 

'*  Blatchfobd,  J.  [after  stating  the  facts].— Afber  the  decision  in  the 
case  of  The  General  Smith,  4  Wh.,  438,  in  1819,  it  was  no  longer  an  open 
question  in  the  courts  of  the  United  States,  that  where  necessaries  are  fur- 
nished to  a  vessel  in  the  port  or  State  where  she  belongs,  the  general  mari- 
time law  does  not  give  to  the  p^y  furnishing  them  a  lien  on  the  vessel 
herself  for  his  security.  The  point  arose  directly,  in  that  case,  and  was 
necessarily  decided.  The  vessel  was  owned  at  Baltimore,  Maryland,  and  the 
supplies  were  furnished  to  her  at  Baltimore.  The  Supreme  Court  held  that 
there  was  no  lien  by  the  law  of  Maryland.  This  being  so  there  was  no  lien 
at  all,  and  no  foundation  for  the  suit,  which  was  one  in  rem,  unless  there 
was  a  lien  by  the  general  maritime  law.  The  Supreme  Court  decided  that 
there  was  no  lien  by  the  general  maritime  law.  This  decision  has  been 
recognized  as  a  correct  one  in  numerous  cases  since,  which  have  come  before 
the  Supreme  Court,  to  and  including  the  case  of  The  Kalorama  (10  Wall., 
204,  2(^,  211),  at  the  December  term,  1869,  in  which  laft  case  it  is  said  that 
the  question  was  put  to  rest  by  the  decision  in  the  case  of  The  Creneral 
Smith,  It  had  become  a  rule  of  property,  established  for  nearly  fifty  years, 
when  the  supplies  in  the  present  case  were  furnished. 

'*  In.  the  opinion  of  the  court  in  the  case  of  The  General  Smith,  it  was  re- 
marked that  in  resi>ect  to  repairs  and  necessaries  in  the  port  or  State  to 
which  the  ship  belongs  the  case  is  governed  altogether  by  the  laws  of  that 
State,  and  no  lien  is  implied  unless  it  is  recognized  by  that  law.  This  re- 
mark was  understood  to  suggest  that  where  the  municipal  law  of  the  State 
gave  or  recognized  the  lien,  it  would  be  enforced  in  the  admiralty  court. 
Accordingly  in  the  case  of  Peyroux  v,  Howard,  7  Pet.,  324,  in  1833,  it  was 
held  that  the  district  court  had  jurisdiction  of  a  suit  in  rem  against  a  vessel 
for  materials  supplied  and  work  performed  in  repairing  her  at  New  Orleans 
on  the  ground  that  the  contract  was  a  maritime  contract,  that  the  service 
was  to  be  performed  within  the  ebb  and  flow  of  the  tide  and,  therefore, 
within  the  jurisdiction  of  the  admiralty,  and  that  the  local  law  of  Louisiana 
gave  a  lien  in  the  case. 

"  In  Steamboat  Orleans  v.  Phcebus,  11  Pet.,  175,  in  1837|  it  was  stated 
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that  the  decision  in  Peyroxix  v.  Howard  proceeded  on  the  ground  that  where 
the  contract  was  a  maritime  one,  and  the  State  gave  a  lien,  the  admiralty 
had,  in  the  first  place,  jnriadiction  of  the  contract  as  a  maritime  one,  and 
then  finding  that  the  lien  had,  by  the  State  law  attached,  woald  enforce 
such  lien  according  to  the  mode  of  administering  remedies  in  the  admiralty. 
Accordingly  the  court  decided  that  the  admiralty  court  had  no  jurisdiction 
of  a  suit  in  rem  against  a  vessel  to  recover  a  claim  by  a  master  for  wages  as 
master,  and  for  necessaries  advanced  by  him  to  the  vessel  while  he  acted  as 
master,  because  the  services  and  disbursements  were  not  maritime,  and  that 
it  made  no  difference  that  a  lien  was  given  by  the  local  law  so  long  as  the 
contract  was  not  maritime. 

"  Following  out  these  principles  it  was  stated  by  the  Supreme  Court  in 
People's  Ferry  Co,  v.  Beers,  20  How.,  393,  402,  in  1857,  that  it  had  never 
sanctioned  the  doctrine  that  admiralty  jurisdiction  in  rem  existed  against  a 
vessel  to  enforce  a  carpenter's  bill  for  work  and  materials  furnished  in  con- 
structing the  vessel,  because  a  lien  had  been  created  by  the  local  law  of  the 
State  where  the  vessel  was  built. 

"At  the  December  term,  1844,  the  Supreme  Court,  in  the  exercise  of  what 
it  regarded  as  the  authority  given  to  it  by  the  sixth  section  of  the  act  of  Au- 
gust 23, 1842  (5  United  States  statute  at  large,  518),  to  prescribe  and  regu- 
late the  forms  of  process,  and  the  forms  and  modes  of  framing*  proceedings 
and  pleadings,  and  generally  the  forms  and  modes  of  proceeding  to  obtain 
relief,  and  generally  to  regulate  the  whole  practice  in  suits  in  admiralty  in 
the  federal  courts,  promulgated  the  following  rule  to  take  effect  from  the 
first  of  September,  1845,  as  a  rule  for  the  regulation  and  government  of  the 
practice  of  the  circuit  and  district  courts  of  the  United  States  in  suits  in  ad- 
miralty on  the  instance  side  of  the  courts:  *RnLB  12.— In  all  suits  by  mater- 
ial men  for  supplies  or  repairs,  or  other  necessaries  for  a  foreign  ship,  or  for 
a  ship  in  a  foreign  port,  the  libelant  may  proceed  against  the  ship  and 
freight  in  rem,  or  against  the  master  or  owner  alone  in  personam.  And  the 
like  proceedings  in  rem  shall  apply  to  cases  of  domestic  ships  where,  by  the 
local  law,  a  lien  is  given  to  material  men  for  supplies,  repairs,  or  other  nec- 
essaries." This  rule  recognized,  in  regard  to  domestic  vessels,  the  principles 
as  liens  which  the  Supreme  Court  understood  to  be  recognized  by  the  cases 
of  The  General  Smith,  Peyroux  v.  Howard,  VLud,  Steamboat  Orleans  v, 
Phoebus,  and  established  no  new  rule  or  practice.  Those  principles  were, 
that  where  repairs  were  made  or  necessaries  were  furnished  to  a  vessel  in  the 
port  or  State  to  which  she  belonged,  the  case  was  governed  by  the  local  law; 
but  that  if  the  local  law  gave  the  lien  it  might  be  enforced  in  admiralty. 
The  Supreme  Court  stated  the  principles  in  those  terms  in  1847,  in  New 
Jersey  Steam  Nav,  Co.  v.  Merchants'  Bank,  6  How.,  344,  391. 

''At  the  December  term,  1858,  in  Allen  v.  Newberry,  21  Howard,  244,  the 
Supreme  Court  held  that  the  district  court  for  Wisconsin  had  no  jurisdic- 
tion of  a  libel  in  rem  for  the  loss  of  goods  shipped  on  board  of  the  vessel  at 
one  port  in  Wisconsin  to  be  delivered  tA>  another  port  in  Wisconsin;  and  at 
the  same  term  in  Maguire  v.  Card,  Id.,  248,  it  held  that  the  district  court 
for  California  had  no  jurisdiction  of  a  suit  in  rem  against  a  vessel,  to  recover 
for  coal  furnished  it  in  California,  it  being  engaged  in  trade  exclusively 
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within  California.  The  court  then  proceeded,  at  the  same  term,  to  repeal  the 
12th  rule  of  December  term,  1844,  and  to  substitute  in  its  place  the  follow- 
ing rule  of  practice,  to  take  effect  from  May  1, 1859 :  *  In  all  suits  by  mater- 
ial men,  for  supplies  or  repairs,  or  other  necessaries,  for  a  foreign  ship,  or 
for  a  ship  in  a  foreign  port,  the  libelant  may  proceed  against  the  ship  and 
freight  in  rem,  or  against  the  master  or  owner  alone  in  personam.  And  the 
like  proceedings  in  personam^  but  not  in  rem,  shall  apply  to  cases  of  do- 
mestic ships,  for  supplies,  repairs,  or  other  necessaries.*  The  first  sentence 
of  the  new  rule  was  in  the  same  words  as  the  first  sentence  of  the  old  rule. 
The  second  sentence  of  the  old  rule  read  as  follows :  'And  the  like  proceedings 
in  rem  shall  apply  to  cases  of  domestic  ships,  where  by  the  local  lawalitnis 
given  to  materia  I  men  for  supplies,  repairs,  or  other  necessaries. '  The  words  in 
italics  in-  the  old  rule  were  omitted  in  enacting  the  new  rule,  and  the  words  in 
italics  in  the  new  rule  were  inserted  in  enacting  that  rule.  By  the  new  rule  the 
court  intended  to  provide,  and  did  provide,  that  a  proceeding  in  rem  should 
not  be  allowed  in  admiralty,  against  a  domestic  ship,  for  supplies,  repairs, 
or  other  necessaries,  furnished  to  her,  even  thougS  a  lien  on  the  vessel  was 
given  therefor  to  the  material  men  by  the  local  law.  The  right  to  proceed 
in  rem  against  the  vessel,  in  the  admiralty,  in  the  case  of  Maguire  v.  Card, 
was  given  by  the  letter  of  the  old  rule,  then  in  force,  but  the  court  held  that 
it  did  not  extend  to  a  contract  growing  out  of  the  purely  internal  commeroe 
of  a  State,  and  not  extending  to  or  affecting  other  States  or  foreign  countries. 
It  also  said,  in  its  opinion  in  the  case,  referring  to  the  new  12th  rule,  that  it 
had  provided,  by  that  rule,  for  leaving  all  liens  ^ich  depended  upon  State 
laws,  and  did  not  arise  out  of  maritime  contracts,  to  be  enforced  by  the 
State  courts. 

"  The  purport  and  the  meaning  of  the  new  I2th  rule  were  explained  by 
the  Supreme  Court  in  the  case  of  TJie  St.  Lawrence,  1  Black,  522,  in  1861. 
The  case  was  one  of  suppUes  furnished  to  a  domestic  vessel,  at  New  York, 
in  regard  to  which  a  lien  on  the  vessel  had  been  acquired  under  the  local 

.  law,  and  a  suit  in  rem,  to  enforce  the  lien,  had  been  brought  in  the  districfc 
court,  against  the  vessel,  before  the  new  rule  took  effect.  The  Supreme 
Court  held  that  the  libelant  was  entitled  to  a  decree.  It  upheld  the  juris- 
diction of  the  admiralty  to  enforce  such  lien,  founded  on  a  maritime  con- 
tract, even  though  the  lien  was  created  by  the  local  law,  and  did  not  exist 
as  a  maritime  lien.    It  stated  that  the  alteration  of  the  12th  rule  applied  al- 

^together  to  the  process  to  be  used,  and  had  no  relation  to  the  question  of 
jurisdiction;  that  in  reference  to  the  enforcement  of  a  maritime  contract, 
justiceable  in  the  admiralty,  congress,  and  the  Supreme  Court  by  authority 
of  congress,  had  a  right  to  prescribe  whether  the  jurisdiction  should  be  ex- 
ercised by  an  attachment  of  property,  or  merely  by  a  suit  against  the  per- 
son, or  by  both;  that  the  contract,  if  maritime,  was  equally  within  a  court 
of  admiralty,  whether  process  against  the  vessel  were  issued  because  the 
supplies  were  presumed  to  be  furnished  on  her  credit,  under  the  maritime 
code,  or  because  a  lien  on  the  vessel  jbherefor  was  given  by  the  local  law,  or 
whether  only  process  against  the  person  were  issued  because  the  supplies 
were  presumed  by  the  maritime  code  to  be  furnished  on  the  personal  credit 
of  the  master  or  owner  of  the  vessel,  and  no  lien  therefor  was  given  by  the 
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local  law;  that  the  old  12lh  rule,  as  well  as  the  new  12th  rule,  was  merely 
'a  rule  for  practice ';  that  a  lien  given  by  a  State  law  was  enforced  in  the 
admiralty,  not  as  a  right  which  the  admiralty  court  was  bound  to  carry  into 
execution,  on  the  application  of  the  party,  but  as  a  discretionary  power,  and 
that  the  repeal  of  the  old  12th  rule  proceeded  on  the  ground  that  it  was  hot 
convenient  or  practicable  for  the  admiralty  court  to  enforce  liens  which 
rested  on  the  local  law  for  support.  The  old  12th  rule  was  held  not  to  apply 
to  such  cases. 

"At  the  December  term,  1866,  the  Supreme  Court,  in  The  Moses  Taylor 
(4  Wall.,  411),  had  under  consideration  a  statute  of  the  State  of  California, 
which  made  a  vessel  liable  for  services,  supplies,  materials,  and  some  other 
matters  of  contract,  and  sundry  torts,  and  constituted  such  causes  of  actions 
liens  on  the  vessel,  and  authorized  actions  for  such  causes  to  be  brought  di- 
rectly against  the  vessel,  by  name,  with  an  attachment  of  her,  and  if  judg- 
ment should  be  recovered,  a  sale  of  her  to  satisfy  the  judgment.  The  court 
held  that  such  statute,  to  the  extent  in  which  i|;  authorized  actions  in  rem 
agiiinst  vessels  for  causes  of  action  cognizable  in  the  admiralty,  invested  the 
courts  of  California  with  admiralty  jurisdiction;  that  the  cognizance  by  the 
federal  courts  of  civil  causes  of  admiralty  and  maritime  jurisdiction  had 
been  made  exclusive  by  congress;  and  that  the  State  court  of  Caliibi-nia  had 
no  jurisdiction  of  a  proceeding  in  rem  against  a  vessel,  under  such  a  statute, 
for  a  breach  of  a  contract  by  her  owner  to  transport  a  passenger  from  New 
York  to  San  Francisco. 

.  "In  the  case  of  This  Hine  v.  Trevor ,  at  the  same  term  (4  Wall.,  555),  the 
Supreme  Court  had  under  consideration  a  statute  of  Iowa,  which  gave  a  lien  on 
a  vessel  for  injury  to  property  by  such  vessel,  and  authorized  the  seizure  and 
sale  of  the  vessel  therefor,  without  any  process  •against  her  owner  or  master. 
It  held  that  a  State  court  of  Iowa  had  no  jurisdiction,  under  that  statute, 
of  such  direct  proceedings  against  a  vessel  for  such  a  cause  of  action,  for  the 
reason  that  the  cause  of  action  was  one  of  admiralty  cognizance,  and  within 
the  exclusive  jurisdiction  of  the  admiralty  courts  of  the  United  States  " 

[It  has  been  also  held  by  the  Supreme  Court  of  Iowa,  in  accord  with  the 
decisions  of  the  Supreme  Court  of  the  United  States,  that  the  Iowa  statute, 
so  far  as  it  undertook  to  give  a  remedy  in  rem  against  a  boat  or  vessel  for  a 
cause  of  action  of  admiralty  cognizance  was  invalid.  Walters  v.  The  Steam- 
boat Mollie  Dossier,  24  Iowa,  192.] 

*'  In  March,  1868,  the  court  of  appeals  of  ^New  York,  in  the  case  oi'  In  re 
Steamboat  Josephine,  39  New  York,  19,  following  the  two  decisions  in  4 
Wall. ,  held  that  a  proceeding  against  a  vessel  by  name,  in  a  State  court  of  New 
York,  under  the  New  York  statute  of  April  12, 1862  (laws  of  1862,  chapter 
482),  on  a  lien  given  by  such  statute  for  supplies  furnished  to  the  vessel,  was 
void  for  want  of  jurisdiction,  because  exclusive  cognizance  of  such  a  pro- 
ceeding belonged  to  the  district  courts  of  the  United  States,  the  contract 
being  a  maritime  one.  This  view  was  reiterated  by  the  same  court  in  Brook- 
man  V.  Hamill,  in  May,  1871,  43  New.  York,  554.  Judge  Rafallo,  in 
delivering  the  opinion  of  the  court  in  that  case  says,  with  great  accuracy: 
*  Although  our  courts  of  admiralty  may  not  recognize  the  lien  of  material 
men  for  supplies  to  domestic  vessels,  not  deeming  the  credit  given  to  the 
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vessel,  they  have  retained  jurisdiction  over  the  subject  of  these  claims,  and 
whatever  restrictions  now  exist  as  to  the  remedy  are  self-imposed  by  our  own 
courts,  and  do  not  anse  from  any  lack  of  jurisdiction  over  the  subject.  In 
view  of  the  doctrine  of  the  case  of  The  St.  Lawrence,  I  can  Bee  no  want  of 
power  in  the  Supreme  Court,  should  it  see  fit  so  to  do,  to  restore  the  rule  of 
1844,  or  to  allow  a  remedy  in  rem  to  material  men  in  all  cases,  •  *  *.  And 
if  the  necessities  of  the  commerce  require  that,  in  this  country,  there  should 
be  a  remedy  in  rem  in  all  cases  of  material  men,  it  is  much  more  appropri- 
ate that  it  should  be  administered  by  the  courts  of  admiralty  than  under  the 
laws  which  may  from  time  to  time  be  in  force  in  the  several  States,  especially 
in  respect  to  vessels  not  engaged  exclusively  in  the  internal  commerce  of  a 
State,  but  which  may  be  subject  to  liabilities  incurred  in  different  States,  or 
in  foreign  countries  in  favor  of  persons  other  than  the  attaching  creditor.* 

**  In  this  state  of  the  decisions,  the  Supreme  Court,  on  the  6th  of  May, 
1872,  amended  the  12th  rule,  so  as  to  make  it  read  as  follows:  '  In  all  suits 
by  material  men  for  supplies  or  repairs,  or  other  necessaries,  the  libelant 
may  proceed  against  the  ship  and  freight  in  rem,  or  against  the  master  and 
owner  alone  in  personam,^  The  12th  rule  of  May  1,  1859,  which  was  so 
amended,  read  thus:  *  In  all  suits  by  material  men  for  supplies  or  repairs, 
or  other  necessaries,  for  a  foreign  ship,  or  for  a  ship  in  a  foreign  port)  the 
libelant  may  proceed  against  the  ship  and  freight  in  rem,  or  against  the  mas- 
ter or  owner  alone  in  personam.  And  the  like  proceeding  in  personam, 
hut  not  in  rem,  shall  apply  to  domestic  ships,  for  supplies,  repairs  or  other 
necessaries.''  The  words  in  italics  above,  in  the  rule  of  1859,  were  strickea 
out,  and  that  was  the  only  change'  made  to  arrive  at  the  rule  of  1872. 

''What  is  the  meaning  and  effect  of  the  rule  of  1872?  The  rule  of  1859, 
recognizing  the  law  of  the  courts  of  the  United  States  as  to  maritime  liens 
for  supplies,  etc.,  gave  process  in  rem,  or  in  personam,  optionally,  in  case 
of  supplies,  etc.,  to  a  foreign  ship,  or  a  ship  in  a  foreign  port,  and  gave  pro- 
cess in  personam,  but  not  in  rem,  in  case  of  supplies,  etc.,  to  a  domestic 
ship.  Jurisdiction  of  all  contracts  for  such  supplies,  etc.,  belongs  to  the 
courts  of  admiralty  of  the  United  States,  under  the  Constitution  and  statutes, 
because  such  contracts  are  contracts  of  admiralty  and  maritime  jurisdiction: 
but  process  in  rem  was  allowed,  by  the  rule  of  1859,  only  in  case  of  a  for- 
eign ship,  and  was  refused  in  the  case  of  a  domestic  ship.  The  rule  of  1872 
provides,  and  was  intended  to  provide,  that,  in  eveiy  case  of  a  contract  for 
supplies,  etc.,  to  a  vessel,  domestic  or  foreign,  being  a  maritime  contract, 
process  in  rem  against  the  Avessel,  or  t n  personam  against  her  master  or 
owner,  may,  optionally,  be  resorted  to,  where  a  s«it  is  required  to  enforce 
the  contract 

"  The  libel  in  this  case  was  filed  on  the  21st  of  May,  1872.  The  coal  was 
furnished  in  1866.  The  suit  was  brought  after  the  rule  of  1872  went  into 
effect,  but  the  supplies  were  furiuahed  before  that  rule  went  into  effect. 
When  the  supplies  were  furnished  no  process  in  rem  could  be  issued  against 
the  vessel  therefor.  There  was  no  lien  on  the  vessel  therefor  by  the  general 
maritime  law,  and  the  12th  rule  of  1869  forbade  the  issuing  of  process  in 
rem  against  the  vessel,  because  she  was  a  domestic  vessel.  The  contract 
was  made  in  view  of  this  state  of  things,  and,  no  remedy  in  rem  existed  un- 
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• 
der  the  State  law,  because  the  provision  therefor  was  void.  The  rule  of 
1872  now  comes  into  effect.  But  in  the  absence  of  all  words  indicating  an 
intention  that  the  rule  shall  apply  to  the  cases  of  supplies,  etc.,  furnished 
before  the  rule  took  effect,  it  must  be  held,  on  familiar  principles  of  inter- 
pretation, to  apply  only  to  cases  of  supplies,  etc.,  furnished  after  it  takes 
effect.  The  same  principle  which  always  applies  to  the  interpretation  of  a 
statute  must  be  applied  to  the  construing  of  this  rule.  All  statutes  are  to 
be  considered  prospective,  unless  the  language  is  expressed  to  the  contrary, 
or  there  is  a  necessary  implication  to  that  effect.  United  States  v.  Heth,  3 
Cr.,  399;  Harvey  v,  Tyler,  3  Wall.,  328, 347.  There  is  nothing  in  the.rule 
of  1872  to  indicate  an  intention  to  give  a  remedy  in  rem  against  a  domestic 
vessel,  where  the  supplies,  etc.,  were  furnished  before  the  rule  took  effect. 

'*  Another  consideration  is  of  force.  The  Supreme  Court,  on  the  sixth  day 
of  May,  1872.  expressly  state  that  they  amend  the  12th  rule  of  1859  so  as  to 
read  thus  and  so.  They  do  not  repeal  the  12th  rule  of  1859.  By  their  or- 
der of  May  2,  1859,  they  repealed  the  12th  rule  of  December  term,  1844,  and 
prescribed  a  new  12th  rule.  The  12th  rule  of  1859  is  amended,  from  and  af- 
ter May  6, 1872,  so  as  to  read  in  the  new  form,  thereafter,  in  respect  to  suite 
to  be  brought  thereafter  for  supplies,  etc.,  to  be  furnished  thereafter.  In  re- 
spect to  suits  brought  before  May  6, 1872,  and  on  and  after  May  1, 1859,'  for 
supplies,  etc.,  furnished  between  those  dates,  and  in  respect  to  suits  brought 
on  and  after  May  6,  1872,  for  supplies,  etc.,  furnished  before  May  6,  1872, 
and  after  the  12th  rule  of  1 859  went  into  operation,  that  rule  is  to  govern,  for  it 
is  still  left  in  force  in  respect  to  cases  not  covered  by  the  amendment  of  1872. 
That  rule  expressly  forbids  process  in  rem  in  the  present  case.  It  results 
that  the  libel  must  be  dismissed  with  costs.** 

This  case  decides,  first,  that  the  12th  rule  of  May  6, 1872,  was  intended 
to,  and  did,  provide  that  in  every  case  of  a  contract  for  supplies,  repairs,  etc., 
to  a  vessel,  domestic  as  well  as  foreign,  being  a  maritime  contract,  process 
in  rem  against  the  vessel,  or  in  personam  against  the  master  or  owner,  may 
at  the  option  of  the  party  be  resorted  to  to  enforce  the  contract.  Second, 
that  the  rule  is  prospective  and  does  not  give  these  remedies  in  cases  where 
the  supplies,  etc.,  were  furnished  prior  to  the  taking  effect  of  the  rule. 

In  Estate  of  Kirkland,  Chase  d^  Co,,  bankrupts,  reported  in  12  Am.  L. 
Reg.,  300,  it  is  held  that  the  amendment  of  rule  12,  providing  that  material 
men  furnishing  supplies  or  repairs  may  proceed  against  the  ship  and  freight 
in  rem  is  applicable  to  all  suits  instituted  since  May  6,  1872,  for  supplies  or 
repairs,  no  matter  whether  they  were  furnished  before  or  since  the  adoption 
of  the  amendment,  and  that  ship  carpenters  have  a  lien  for  repairs  made  to 
a  domestic  vessel  which  may  be  enforced  in  rem. 

The  rules  of  practice  in  admiralty  proceedings  are  merely  intended  to  reg- 
ulate the  remedy  and  have  no  relation  to  the  question  ofguiisdiction.    Id. 

A  note  taken  for  the  amount  of  the  supplies  furnished  for  a  vessel  will  not 
waive  a  maritime  lien  on  a  vessel  unless  so  understood  at  the  time.  The 
note,  however,  must  be  returned  or  surrendered  in  court  at  the  hearing. 
The  Eclipse,  Id.,  99. 

Maritime  liens  are  not  allowed  to  those  furnishing  a  vessel  with  her  usual 
supplies  on  her  regular  trips,  and  at  her  usual  ports  of  entry  and  discharge. 
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To  sustain  such  a  lien  a  case  of  maritime  necessity  upon  the  vessel  muf  t  be 
established.     The  Lady  Franklin,  1  Biss.,  C.  C,  557. 
.  There  is  a  maritime  lien  upon  a  domestic  vessel  for  wharfage  which  is  en^' 
forceable  in  the  admiralty.    The  Kate  Tremaine,  5  Ben.,  60. 

The  rule  in  the  case  of  The  General  Smithy  4  Wh.,  is  not  to  be  extended. 
Id. 

A  person  who  advances  money  upon  the  credit  of  a  foreign  ship  for  the 
purpose  of  repairing  her,  or  for  furnishing  her  with  necessary  supplies,  and 
which  is  actuaUy  employed  for  that  purpose,  has  a  lien  on  the  ship  for  su$h 
advances.    The  Bark  J.  F,  Spencer^  4  Ben.,  D.  C,  151. 

In  the  absence  of  any  express  application  by  the  ship  owner,  freight  money 
received  by  a  consignee  of  a  ship  is  to  be  deemed  to  be  applied  to  the  dis* 
chaige  of  the  liens  on  the  ship.    Id. 

Rule  No.  18. 

Suits  for  mariners*  wages.— In  all  suits  for  mariners' 
wages  the  libelant  may  proceed  against  the  ship,  freight  and 
^   master,  or  against  the  ship  and  freight,  or  against  the  owner 
or  the  master  alone  in  personam. 

The  clAims  of  seamen,  for  wages,  and  of  material  men,  for  supplies,  where 
they  are  innocent  of  all  knowledge  of,  or  participation  in  the  illegal  voyage 
of  a  ship,  are  preferred  to  the  claims  of  forfeiture  on  the  part  of  the  govern- 
ment. The  St.  Jago  De  Cuba,  9  Wh.,  409.  See,  further,  as  to  the  rights  of 
seamen  where  the  vessel  is  engaged  in  unlawful  trade.  The  United  States 
V.  Rcbetison,  5  Pet.,  675;  The  Brig  Langdon  Chevee,  2  Mason,  C.  C,  58. 

The  admiralty  has  no  jurisdiction  of  matters  of  account  between  part  owners; 
nor  over  a  vessel  not  engaged  in  maritime  trade.  The  Steamboat  Orleans^ 
11  Pet.,  175. 

By  the  maritime  law  the  master  of  a  ship  has  no  lien  thereon  even  for 
maritime  wages.    Id. 

A  master  may  maintain  a  suit  in  personam  in  the  admiralty  for  wages  or 
for  compensation  in  the  nature  of  wages.  Hammond  v.  The  Essex  Fire 
Ins.  Co,,  4  Mason,  G.  C,  196. 

The  lien  of  seaman's  wages  attaches  to  the  ship  and  freight,  and  their 
proceeds,  into  whosoever  hands  they  may  come,  and  takes  priority  of  all 
other  claims.  Therefore,  the  ship  owners  are  liable,  though  they  have 
received  certain  installments  only  of  the  sums  awarded  under  the  treaty,  and 
not  in  full  payment;  and  though  a  proportion  of  this  has  been  paid  to  the 
underwriters,  who  had  insured  the  vessel  at  the  time  of  her  loss.  Brown 
et  ah  V,  Hull,  2  Sum.,  C.  C,  443. 

The  claim  of  seaman's  wages  takes  precedence  of  bottomry  bonds  and  all 
other  claims,  whether  the  entirety  of  the  fund,  out  of  which  they  are  to  be 
paid,  remains,  or  a  part  of  it  is  lost  by  accident  or  otherwise.  Pitman  v. 
Hooper,  3  Id.,  50. 

The  rights  of  seamen  to  their  wages  accrue  to  the  full  extent  of  the  freight 
earned,  and  their  wages  are  *'  nailed  to  the  last  plank  of  the  ship*';  so,  also, 
to  the  last  fragment  of  the  freight.    Id. 
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The  right  of  seamen  to  their  wages  is  not  affected',  either  for  good  or  for 
evil,  by  any  private  contract  between  the  ship  owner  and  the  shippers  with 
regard  to  freight.    Id.  < 

Where  a  portion  of  a  vessel,  which  has  been  wrecked,  is  saved  by  the 
exertions  of  the  seamen,  brought  td  the  United  States  and  sold,  they  have 
a  lien  on  the  proceeds  for  their  wages.  Brackett  et  al.  v.  The  Hercules, 
Gilp.,  184.  Seamen  have  a  tripple  security  for  their  wages,  the  vessel,  the 
owner,  and  the  master.    Bronde  f .  Hareti,  Id.,  t)92. 

The  owner  of  a  vessel,  although  his  name  is  not  mentioned  in  the  ship- 
ping articles,  is  liable  for  the  wages  of  the  seamen.  And  the  sale  of  the 
vessel  subsequent  to  the  making  of  the  shipping  articles  does  not  discharge 
his  liability  for  the  wages  of  seamen,  even  though  the  voyage  was  not 
terminated,  or  the  wages  were  not  demanded  previous  to  the  sale.    Id. 

Where  a  vessel  which  arrives  at' a  foreign  port,  discbarges  her  cargo,  and 
remains  there  some  time  after  the  discharge,  is  lost  on  the^iomeward  voyage, 
the  seamen  are  entitled  to  their  wages  up  to  the  time  of  the  discharge,  but 
not  for  one-half  the  time  she  afterwards  remained  in  the  foreign  port.    Id. 

The  wreck  of  a  ship  is  pledged  for  the  seamen^s  wages,  and  the  seamen's 
'privilege  is  preferred  to  all  other  claims.  But  if  they  abandon  the  wreck 
their  contract  with  the  owner  is  dissolved,  and  they  lose  their  privilege 
against  the  ship  and  their  claim  for  wages,  and  they  are  not  restored  by 
the^'tt^  post-liminii,  on  the  salvage  of  the  property  by  other  persons.  Lewis 
et  al.  V.  The  Elizabeth  and  Jane^  1  Ware,  33. 

A  person  hired  for  a  particular  purpose,  as  nominal  captain,  is  entitled  to 
wages  agreed  upon  with  the  real  captain,  and  so  far  the  vessel  and  owners 
are  bound.  But  not  for  a  further  sum  in  case  of  discharge.  LlArina  r. 
Brig  Exchange,  Bee's  Adm.,  198;  Same  v,  Manwaringy  Id.,  199. 

So  an  agreement  by  the  captain  to  pay  such  person,  in  case  the  voyage 
should  be  altered  or  discontinued,  must  be  enforced  at  common  law. 
VArina  v.  Manwaring,  Id.,  199.     . 

No  rule  has  ever  been  adopted  by  the  maritine  law,  either  in  England  or 
America,  prescribing  the  time  within  which  seamen  should  proceed  to  en- 
force their  liens  for  wages.     The  Ship  Mary,  1  Paine,  180. 

The  lien  of  mariners  has  no  analogy  to  common  law  liens,  as  regards  the 
possession  of  the  subject  of  the  lien.    Id. 

The  seaman  does  not  lose  his* lien  on  the  vessel  for  his  wages  by  taking 
an  order  on  the  charterer  for  the  balance  due  at  the  close  of  the  voyage. 
The  Eastern  Star.  1  Ware,  184. 

The  seamen  have  a  paramount  lien  upon  the  freight  money  earned  by  the 
vessel,  and  such  lien  is  administei^d  by  a  court  of  admiralty  by  the  service 
of  its  attachment  upon  the  freight  money  in  the  hands  of  the  parties  where 
it  is  found.    The  Sailor  Prince  et  al,,  1  Ben.,  234. 

Where  seamen  shipped  at  Hamburg  for  a  voyage  to  New  York  and  back, 
in  New  York  the  vessel  was  sold  by  a  decree  of  the  court  of  admiralty  for 
advances  and  the  purchaser  discharged  th^seamen,  who,  thereupon,  peti- 
tioned to  have  their  wages  with  two  months'  extra  pay  paid  first  out  of  the 
fund,  held,  that  the  Hamburg  law  was  a  part  of  the  contract  of  these 
seamen,  and  by  that  law,  where  a  vessel  is  prevented  by  a  higher  power 
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from  completing 'the  voya^,  and  the  crew  are  discharged,  they  are  entitled 
to  a  free  passage  home,  or  two  month's  extra  pay;  that  the  sale  of  the  vessel 
was  a  *'  preventing  by  higher  power/'  and  that  as  no  free  passage  home  was 
provided  them,  they  were  entitled  to  the  two  months*  extra  pay  and  had  a 
lien  on  the  proceeds  therefor.    Th€  Brig  Blohm,  Id.,  228. 

Under  the  act  of  Feb.  16, 1875,  entitled  *' an  act  to  facilitate  the  disposi-* 
tion  of  cases  in  the  Supreme  Court  of  the  United  States  and  for  other 
purposes,"'  the  finding  of  facts  by  the  circijit  court  in  admiralty  cases  is  con- 
clusive; and  only  rulings  on  questions  of  law  can  be  reviewed  on  bill  of 
exceptions.    The  Ahbotafwd,  98  U.  S.,  440. 

Seamen  engaged  in  good  faith  to  serve  on  a  ship  which  is  intended  to 
make  one  or  more  coasting  voyages,  have  a  Uen  on  the  ship  for  their  wages 
while  the  ship  is  getting  ready,  though  she  should  never  leave  the  port« 
The  Island  City,  Lowell's  Dec.,  975. 

A  seaman  who  is  at  the  time  a  part  owner  of  the  vessel  in  which  he  serves, 
is  not  thereby  precluded  from  libeling  in  admiralty  for  his  wages.  Foster 
et  al.  17.  Steamboat  Pilot  No.  2,  Newb.  Adm.,  215. 

The  wages  of  seamen  are  not  discharged  by  the  sale  of  the  vessel  on  an 
execution  against  the  owners.    Id. 

» 

Bule  No.  14. 

Salts  for  pilotage. — In  all  suits  for  pilotage  the  libelant 
may  proceed  against  the  ship  and  master,  or  against  the^ship, 
or  against  the  owner  alone,  or  the  master  alone  m  personam. 

The  actmiralty  has  jurisdiction  in  personam  as  well  as  in  rem  for  pilotage 
earned  in  piloting  ships  to,  from,  or  on  the  sea.  The  Schooner  Annie  et  al,, 
1  Mason,  C.  C,  507. 

To  make  pilotage  a  lien  on  the  ship,  the  contract  must  have  been  made  by 
some  person  in  the  employment  of  the  owner,  duly  authorized  to  make  the 
contract,  such  as  the  master  or  the  quasi  master.  But  mere  wrong-doers  or 
mutineers  have  no  authority  to  bind  the  ship.    Id. 

See,  also.  The  Wave,  7  Leg.  Obs.,  97;  Logan  v.  The  Eolian,  1  Bond, 
267, 

Bnle  No.  l6. 

Collisions,  suits  for.— In  all  suits  for  damage  by  col- 
lision the  libelant  may  proceed  against  the  ship  and  master, 
or  against  the  ship  alone,  or  against  the  master  or  the  owner 
2XonQ  in  personam.  ^ 

Where  a  collision  of  vessels  occurs  in  an  English  port,  the  rights  of  the 
parties  depend  upon  the  provisions  of  the  English  statutes  then  in  force, 
and  if  doubt  exist  as  to  their  ti^  construction,  the  Supreme  C!ourt  of  the 
United  States  will  adopt  that  which  is  sanctioned  by  the  English  courts. 
Smith  et  al,  v.  Cowdry,  1  How.,  28. 

In  cases  of  tort,  or  collision  happening  upon  the  high  seas,  or  within  the 
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ebb  and  flow  of  the  tide  as  far  up  a  river  as  the  tide  ebbs  and  flows,  though 
it  may  be  infra  corpus  comitatua,  courts  of  admiralty  of  the  United  States 
have  jurisdiction.     Warring  et  oZ.  v,  Clarke,  5  How.,  441. 

A  hbel  in  rem  against  the  vessel  and  personally  against  the  master,  may 
properly,  under  the  present  practice  of  the  court,  be  joined;  and  if  the 
libelant  have  originally  proceeded  against  vessel,  master,  owners  and  pilot, 
the  libel  may,  with  leave  of  the  court,  be  amended  so  as  to  apply  to  the 
vessel  and  master  only  in  the  way  mentioned.  Newell  v,  Norton  and  Ship, 
3  Wall.,  257. 

Under  rule  15,  the  libelant  may  proceed:  First.  Against  the  ship  and 
master.  Second,  Against  the  ship  alone.  Third,  Against  the  owner  alone. 
Fourth.  Against  the  master  alone.  A  proceeding  in  rem  against  the  ship,, 
and  in  personam  against  the  owner,  not  being  authorized  by  the  rule^  is  pro- 
hibited. The  Atlantic  and.Ogdensburgh,  1  Newb.,  Adm.,  139;  Wardet  aL 
V.  The  Ogdenshurgh,  5  McLean,  622. 

Where  a  loss  by  collision  arises  from  the  negligence  of  the  master  and 
crew,  the  master  is  personally  responsible;  but  the  ship  also  is  primarily, 
although  not  exclusively,  liable  for  the  compensation.  Hale  et  al,  v.  Wash. 
Ins.  Co.,  2  Story,  176. 

The  colliding  vessel  is  not  exonerated  from  full  damages,  because  after 
the  wreck  a  portiqp  of  the  cargo  was  injured  or  lost  through  the  efforts  of  a 
third  vessel  to  save  it.    The  Steamboat  Narragansett,  01c.  Adm.,  246. 

Bnle  No.  16. 

Assault  and  battery,  suits  for.— In  all  salts  for  an  as- 
sault or  beating  on  the  high  seas,  or  elsewhere  within  the  ad- 
miralty and  maritime  jurisdiction,  the  suit  shall  be  in  per- 
aanam  only. 

The  law  which  governs  the  deportment  of  men  to  each  other  on  shore, 
cannot  be  applied  to  their  habits  and  intercourse  on  board  of  a  ship.  Gen- 
erally spealdng,  however,  a  seaman  is  entitled  to  recover  damages  for  an  as- 
sault and  battery  from  an  officer  of  a  ship,  first,  where  personal  violence  is 
inflicted,  wantonly  and  without  probable  cause,  though  not  excessively;  sec- 
ond, where  there  was  provocation  or  cause,  but  the  punishment  was  cruel  or 
excessive;  third,  usually  when  the  punishment  is  inflicted  with  a  deadly 
or  dangerous  weapon.    Forbes  v.  Parsons,  Crabbe,  283. 

The  master  of  a  vessel  is  liable  for  an  uigustifiable  assault  and  battery  by 
one  of  his  officers  upon  one  of  the  crew  where  the  same  is  done  by  his  con- 
nivance, consent  or  authority.  And  this  consent  and  authority  will  be  pre- 
sumed when  it  appears  that  he  knew  of  the  trespass  or  had  reason  to  know 
it,  and  did  not  interfere  to  prevent  it.    Hanson  v.  Fowls  etal.,  1  8aw., 

In  a  libel  for  a  maritime  trespass,  assault  and  battery,  against  two  re- 
spondents if  there  is  a  joint  decree  for  damages,  either  of  the  respondents 
may  appeal  without  joining  the  other  where  they  have  sev^d  in  their  plead- 
ings or  answers,  or  jointly  pleaded  a  negative  plea  in  the  nature  of  the  gen- 
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eral  issue.  Bat  it  seems  otherwise  if  they  had  pleaded  a  joint  justification. 
Thomas  v.  Lane,  2  Sum.,  0.  C,  1. 

The  admiralty  jurisdiction  as  to  torts  depends  on  locality,  and  is  limited  to 
torts  committed  on  the  high  seas,  or  at  farthest,  committed  on  waters  within 
the  ebb  and  flow  of  the  tide.    Id. 

Every^libel  for  a  tort  must  contain  on  its  face  sufficient  averments  as  to  place 
to  show  that  it  is  within  the  admiralty  jurisdiction.  Otherwise  it  must  be 
dismissed.    Id. 

The  admiralty  has  jurisdiction  of  personal  torts  or  wrongs  committed  on 
passengers,  on  the  high  seas  by  the  master  of  the  ship.  And  it  is  immate- 
rial whether  such  torts  be  by  direct  force  as  trespasses  or  consequental  in- 
juries'.   Chatnberlain  et  al,  v.  Chandler,  3  Mason,  C.  C,  242. 

A  voyage  being  ended,  the  captain  might  have  discharged  an  offending 
seaman^  but  having  taken  him  again  on  board  was  not  justified  in  assault- 
ing and  beating  him  without  any  new  offense.  Boberta  v.  Dallas,  Bee's 
Adm.,  239. 

.Bale  No..  17. 

Hypothecation,  suits  for.— In  all  suits  against  the  ship 
or  freight,  founded  upon  a  mere  maritime  hypothecation, 
either  express  or  implied,  of  the  master,  for  moneys  taken  up 
in  a  foreign  port  for  supplies  or  repairs  or  other  necessaries 
for  the  voyage,  without  any  claim  of  marine  interest,  the  libel- 
ant may  proceed  either  in  rem^  or  against  the  master  or  the 

owner  alone  in  persona/m.  * 

» 
A  hypothecation  of  the  ship  by  the  master  is  void,  unless  it  is  shown  by 

the  creditor  that  the  advances  were  necessary  to  effectuate  the  object  of  the 

voyage  or  the  safety  of  the  ship,  and  the  surplus  could  not  be  procured  on 

the  owner's  credit  or  within  his  funds  at  the  place.    The  Aurora,  1  Wh., 

96. 

To  support  hypothecation  by  bottomry,  evidence  of  actual  necessity  f^r  re- 
pairs and  supplies  is  required,  and  if  the  fact  of  such  necessity  be  left  un- 
proved, evidence  is  required  of  due  inquiry  and  of  reasonable  grounds  of 
belief  that  the  necessity  was  real  and  exigent. '  The  Grapeahot,  9  Wall., 
129. 

Liens  for  repairs  and  supplies,  whether  express  or  implied,  can  be  enforced 
in  admiralty  only  upon  proof  made  by  the  creditor  that  the  repairs  or  sup- 
plies were  necessary,  or  believed  upon  due  inquiry  and  credible  representa- 
tion to  be  necessary  in  a  foreign  port.  Id.  See,  also.  The  Lulu,  10  Wall., 
192;  The  Patapseo,  13  Id.,  329;  The  Neversink,  5  Blatchf.,  539. 

A  vessel  belonging  to  the  port  of  Richmond,  Virginia,  may  be  hypothe- 
cated in  the  port  of  New  York  by  the  master  for  necessary  repairs,  if  the 
owner  has  no  agent  in  New  York.  But  the  money  for  which  the  bottomry 
bond  is  given  must  be  advanced  on  the  faith  of  the  bottom,  and  must  be 
necessary  to  enable  the  vessel  to  prosecute  her  voyage.  Sheldon  v.  Bender- 
$on  et  al,  1  Brock.,  C.  C.»  396. 
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An  inetrnment  claimed  to  be  an  hypothecation  of  a  yessel,  is  not  such  if  it 
was  given  to  the  consignee  when  he  had  funds  in  his  hands  to  secure  the  ad- 
vances made  by  him  for  the  vessel.  The  consignee  cannot,  under  such  cir- 
cumstances, enter  into  a  maritime  contract  with  the  master  of  the  vessel  so 
as  to  bind  him  to  pay  maritime  interest.  J^urry  v.  The  Ship  John  (t  Alice 
et  al„  1  Wash.,  C.  C.  293. 

The  master  of  a  vessel  in  an  enemy *s  country  may  hypothecate  the  vessel 
for  money  advanced  to  return  to  the  United  States,  though  the  original  voy- 
age was  broken  up  by  capture  and  the  compulsory  sale  of  the  cargo.  Craw- 
ford et  aL  r.  The  William  Penn,  3  Wash.,  C.  C,  484. 

Hypothecation  of  the  vessel  can  only  be  made  in  a  foreign  port;  but  in  the 
jurisprudence  of  the  United  States  all  maritime  ports,  other  than  those 
where  the  vessel  belongs,  are  foreign  to  the  vessel.  Burk  v*  The  Brig  M, 
P.  Bich,  I  Cliff.,  C.  C,  308. 

Biile  No.  18. 

Actions  on  bottomry  bonds,  in  rem  and  in  personam.— 

In  all  suits  on  bottomry  bonds,  properly  so  called,  the  suit 
shall  be  m  rem  only  against  the  property  hypothecated,  or  the 
proceeds  of  the  property,  in  whosesoever  hands  the  same  may 
be  found,  unless  the  master  has,  without  authority,  given  the 
bottomry  bond,  or  by  his  fraud  or  misconduct  has  avoided  the 
same,  or  has  subtracted  the  property,  or  unless  the  ovmer  has, 
by  his  own  misconduct  or  wrong,  lost  or  subtracted  the  prop- 
erty, in  which  latter  cases  the  suit  may  be  in  personam  against 
the  wrong-doer. 

The  admiralty  courts  of  the  United  States  will  entertain  jurisdiction  in 
rem  to  enforce  a  bottomry  bond  executed  in  a  foreign  country,  between 
Bubgects  of  a  foreign  country,  when  the  .ship*  is  within  the  territory  of  the 
United  States.  The  Jerusalem,  2  Gall.,  C.  C,  190;  The  Packet,  3  Mason, 
255. 

A  valid  bottomry  bond  may  be  made  by  the  owners  of  a  vessel,  in  a  for- 
eign or  home  port.     The  Draco,  2  Sam.,  C.  C,  157. 

Although  the  assignee  of  a  bottomry  bond  may  maintain  a  suit  in  admi- 
ralty in  his  own  name,  yet  he  may  also  sue  in  the  name  of  the  assignor. 
Burk  V.  The  Brig  M.  P.  Rich  et  al,  1  CliflF.,  C.  C,  308. 

A  case  of  necessity  alone  authorizes  a  master  to  pledge  his  vessel  by  ^ving 
a  bottomry  bond.  He  cannot  thus  pledge  the  vessel  for  repairs,  when  the 
owners  of  the  vessel  are  present  at  the  place  where  the  repairs  are  made,  or 
when  he  has  funds  of  the  owners,  which  he  has  not  used,  for  the  purpose. 
Patten  et  al.  v.  The  Randolph,  Gilp.,  457. 

One  part  owner  cannot  take  from  the  master  a  bottomry  bond  on  the  share 
of  another  part  owner,  for  repairs  done  to  the  vessel.    Id. 

Kor,  it  seems,  has  a  part  owner  of  a  vessel  a  Hen  on  the  share  of  another 
part  owner,  for  a  balance  which  may  be  due  to  him.    Id. 
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Rule  No.  19. 

Salvage,  actions  for. — In  all  salts  for  salvage  the  suit 
may  be  in  rem  against  the  property  saved,  or  the  proceeds 
thereof,  or  in  personam  against  the  party  at  whose  request 
and  for  whose  benefit  the  salvage  service  has  been  performed. 

A  libel  for  salvage  may  be  filed  in  the  name  of  the  master  and  owners  of 
the  salving  vessel,  althongh  the  master  may  make  no  claim  in  his  own  be- 
half, bat,  contrarywise,  may  disclaim.    The  Blackwellj  10  Wall.,  i. 

A  tng  towing,  under  the  direction  of  the  fire  department  of  a  city,  fire  en- 
fi^es  commonly  used  on  land,  tom  a  wharf  into  a  harbor  where  a  vessel  is 
on  fire,  and  laying  alongside  of  a  burning  vessel  while  the  engines  throw 
water  upon  her,  is  entitled  to  salvage,  the  fire  being  extinguished.    Id. 

The  owners  of  the  tug  will  not  be  deprived  of  salvage,  in  such  a  case,  be- 
cause the  representatives  of  th6|,fire  department  have  not  made  a  claim  as 
co-laborers.    Id. 

A  vessel  owned  by  a  corporation  may  be  entitled  to  salvage,  as  if  owned 
by  natural  persons,  the  vessel  being  otherwise  a  salvor.  Id.  Following, 
The  Comanche,  8  Wall.,  448. 

Personal  property  of  the  United  States  on  board  of  a  vessel,  for  transport- 
ation from  one  point  to  another,  is  liable  to  a  lien  for  salvage  services  ren- 
dered in  saving  the  property.  Such  lien,  however,  cannot  be  enforced  by 
the  courts  by  a  suit  against  the  United  States;  nor  by  a  proceeding  in  rem 
when  the  possession  of  the  property  can  only  be  had  by  taking  it  out  of  the 
actual  possession  of  the  officers  or  agents  of  the  government  charged  there- 
with. But  it  may  be  enforced  f »  rem  where  the  process  of  the  court  can  be 
enforced  without  disturbing  the  possession  of  the  government,  which  being 
compelled  to  appear  in  the  court  to  assert  its  claim,  must  discharge  the  liea 
before  the  property  will  be  delivered  to  it.    The  Davie,  10  Wall.,  15. 

A  lien  exists  for  salvage  services  upon  the  property  saved.  Possession  is 
not  necessary  to  give  validity  to  the  lien.  It  requires  the  most  unequivocal 
acts,  on  the  part  of  the  salvors,  to  show  that  they  intend  to  abandon  their 
lien,  and  resort  to  the  owners  for  payment.  Bade  et  al,  r.  The  Steamboat 
H,  D.  Bacon,  1  Newb.  Adm.,  274. 

Admiralty  courts  have  never  put  the  compensation  for  salvage  services 
upon  the  basis  of  pay  for  work  and  labor;  but  have  ever  considered  that  it 
was  for  the  interest  of  commerce  and  navigation  that  a  liberal  compensa- 
tion should  be  allowed,  and  in  proportion  to  the  benefit  received  by  the 
owners.    Id, 

Salvage  contracts  will  be  presumed  prima  facie  fair,  but  if  proven  to  be 
unconscionable,  a  court  of  admiralty,  like  a  court  of  equity  in  similar  cases, 
will  refuse  to  enforce  them.    Id. 

Where  an  American  ship  was  captured  by  a  French  privateer,'  and  eight 
days  afterward  rescued  by  the  libelants  and  carried  into  a  port  of  the  United 
States,  the  vessel  and  cargo  were  sold  and  a  claim  on  the  ship  and  cargo 
for  salvage  was  allowed  by  the  court.  Brevoor  et  ah  v.  The  Fair  American 
et  ah,  1  Pet.,  Adm.,  87; 
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Salvors  cannot  in  the  same  libel  proceed  in  rem  against  a  vessel  and  in 
personam  against  the  consignors  of  her  cargo.    TTie  Sabine,  101  U.  S.,  384. 

Biile  No.  20. 

On  petitory  and  possessory  actions,— In  all  petitory  and 
possessory  suits  between  part  owoers  or  adverse  proprietors, 
or  by  the  owners  of  a  ship,  or  tlie  majority  thereof,  against  the 
master  of  a  ship,  for  the  ascertainment  of  the  title  and  delivery 
of  the  possession,  or  for  the  possession  only,  or  by  one  or  more 
part  owners  against  the  others  to  obtain  security  for  the  re- 
turn of  the  ship  from  any  voyage  undertaken  without  their 
consent,  or  by  one  or  more  part  owners  against  the  others  to 
obtain  possession  of  the  ship  for  any  voyage,  upon  giving  se- 
curity for  the  safe  return  thereof,  the  process  shall  be  by  .an 
arrest  of  the  ship,  and  by  a  monition  to  the  adverse  party  or 
parties  to  appear  and  make  answer  to  the  suit. 

E.  F.,  a  part  owner  of  a  vessel,  known  to  be  so  by  the  other  owners,  not 
having,  when  he  became  a  part  owner,  complied  with  the  acts  of  congress, 
such  omission  not  being  for  the  purposes  of  fraud  or  concealment,  and  one  of 
the  other  owners  having  obtained  an  enrollment  of  the  vessel,  swearing  that 
he  and  some  others,  omitting  E.  F.,  were  sole  owners:  E.  F.  held  entitled  to 
ask  the  court  for  secunty  from  the  other  owners  for  the  safety  of  the  vessel  on 
the  voyage  not  approved  by  him.    Fox  v.  The  Lodemia  et  ah,  Crabbe,  271. 

Where  the  owner  of  one-fourth  of  a  whale-ship,  before  any  preparation 
had  been  made  for  a  new  voyage,  gave  notice  to  the  owners  of  the  majority 
part  that  he  would  not  pay  anything  toward  outfits  or  expenses  for  a  new 
voyage,  but  did  not  say,  in  t«rme,  that  he  should  not  dissent  from  the  voy- 
age, or  apply  for  security  of  the  return  of  his  quarter  part  until  the  vessel 
was  nearly  ready  for  sea;  but  it  did  not  appear  that  the  m^'or  part  owners 
had  been  misled,  or  subjected  to  any  loss  by  such  delay:  J7€{(/,  that  the 
libelant  was  entitled  to  security  by  stipulation  for  the  return  of  the  vessel, 
and  that  such  return  should  be  to  the  port  of  New  Bedford,  to  which  the 
vessel  belonged.    The  Marengo,  1  Sprague,  506. 

Where  two  persons  are  joint  and  equal  owners  of  a  vessel,  and  one  of 
them,  while  in  possession  as  sbip*s  husband,  improperly  left  her  in  an  un- 
safe condition,  with  no  person  on  board,  and  the  other  half  owner  took  pos- 
session, the  court  refused  to  interfere  with  such  possession.  The  Ocean,  Id., 
535. 

Bule  No.  21. 

Decrees — how  enforced. — In  all  cases  of  a  final  decree  for 
the  payment  of  money,  the  libelant  shall  have  a  writ  of  exe- 
cution, in  the  nature  of  9k  fieri  fadas^  commanding  the  marshal 
37 
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or  luB  deputy  to  levy  and  collect  the  amount  thereof  out  of  the 
goods  and  chattels,  lands  and  tenements,  or  other  real  estate 
of  the  defendant  or  stipulators. 
Amended  Deoember  term,  1861.    1  Black,  6.  ' 

Under  the  rules  promtdgfated  by  the  Supreme  Court,  execution  properlj 
issues  agfainst  stipulations  summarily  uxK>n  the  decree  rendered  against  their 
principals;  the  giving  the  stipulation  being  regarded  as  a  submission  by  the 
stipulator  (o  sudi  decree  as  may  be  rendered  against  the  party  for  whom  he 
is  bound.    Gaines  v.  Travis ,  Abbott*s  Adm.,  422. 

There  is  no  rule  of  practice  governing  proceedings  in  admiralty  suits  in 
the  district  court  which  requires  either  party  to  give  the  other  notice  of  a 
final  decree  otherwise  thaji  by  adopting  the  proper  means  for  enforcing 
it    Id. 

The  respondent  in  a  suit  in  admiralty  appealed  to  the  circuit  court  from 
the  decree  of  the  district  court  in  favor  of  the  libelant,  and,  after  a  trial,  an 
order  was  entered  in  the  circuit  court  affirming  the  decree  of  the  district 
court,  with  costs :  Held,  that  no  execution  could  issue  from  the  circuit  court 
until  the  entry  of  a  formal  decree  awarding  a  recovery  to  the  libelant.  Har- 
ris V.  Wheeler,  8  Blatchf.,  81. 

The  mode  of  enforcing  a  final  decree  for  the  payment  of  money,  in  a  suit 
in  admiralty,  is  that  prescribed  in  rule  21,  by  execution.  The  Blanch  Page, 
16  Blatchf.,  1. 

A  court  of  admiralty  has  no  power  to  enforce  such  a  decree  against  sure- 
ties by  sequestration  according  to  the  practice  of  courts  of  equity,  nor  to 
punish  for  contempt  for  not  performing  stipulations,  or  failing  to  comply 
with  the  provisions  of  the  decree.    Id. 

A  stipulation  filed  to  obtain  the  release  of  a  tug  is  not  a  waiver  of  the 
question  as  to  the  original  liability  of  the  tug.  The  Fidelity,  16  Blatchf., 
569. 

Bule  No.  22. 

Seizures,  informations  and  libels  on,— All  informationa 
and  libels  of  information  upon  seizures  for  any  breach  of  the 
revenue,  or  navigation,  or  other  laws  of  the  United  States, 
shall  state  the  place  of  seizure,  whether  it  be  on  land  or  on 
the  high  seas,  or  on  navigable  waters  within  the  admiralty  and 
maritime  jurisdiction  of  the  United  States,  and  the  district 
within  which  the  property  is  brought,  and  where  it  then  is. 
The  information  or  libel  .of  information  shall  also  propound  in 
distinct  articles  the  matters  relied  on  as  gronnds  or  canses  of 
forfeiture,  and  aver  the  same  to  be  contrary  to  the  form  of  the 
statute  or  statutes  of  the  United  States  in  such  case  provided. 
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as  the  case  may  require,  and  shall  conclude  with  a  prayer  of 
due  process  to  enforce  the  forfeiture,  and  to  give  notice  to  all 
persons  concerned  in  interest  to  appear  and  show  cause  at  the 
return  day  of  the  process  why  the  forfeiture  should  not  be  de- 
creed. 

A  libel  for  a  forfeiture  must  be  particular  and  certain  in  all  the  material 
drcumstancee  which  constitute  the  offense.  An  informal  libel  or  informa- 
tion  in  rem,  may  be  amended  by  leave  of  the  court.  Brig  Caroline  v. 
United  StaUs,  7  Or.,  496. 

A  libel  maybe  amended  after  reversal  for  want  of  substantial  averments. 
The  Scho&ner  Anne  v.  United  States^  Id.,  570. 

A  libel  must  arer  specially  all  the  facta  which  constitute  the  offense.    Id. 

A  flreneral  reference  to  the  provisions  of  the  statute  is  not  sufficient.  The 
Schooner  Hoppet  and  Cargo  v.  United  States,  Id.,  889. 

It  was  held  in  The  Margaret^  9  Wh.,  421,  that  the  proviso  in  the  16th  sec- 
tion of  the  ship  registry  act  of  1872,  being  by  way  of  exception  from  the 
enacting  clause,  need  not  be  taken  Notice  of  in  a  libel  brought  to  enforce  the 
forfeiture.  It  was  held  to  be  a  matter  of  defense  to  be  set  up  by  the  party 
in  his  claim. 

Where  a  suit  in  admiralty  was  brought  against  a  vessel  and  her  master 
jointly  to  recover  a  penalty  for  importing  or  bringing  goods  into  the  United 
States  which  were  not  included  or  described  in  the  manifest,  it  was  held 
proper  to  dismiss  the  suit  as  to  the  master,  on  the  ground  that  he  was  enti* 
tied  to  a  jury  trial,  and  proceed  with  it  as  against  the  vessel  in  rem.  The 
UniUd  States  v.  The  Steamship  Queen,  11  Blatchf.,  416. 

An  information  against  a  vessel,  which  charged  that  *'  she  was  built,  fit- 
ted^ equipt,  loaded,  or  otherwise  prepared,  etc,  or  caused  to  sail,^^  etc., 
was  held  bad  for  uncertainty,  as  to  which  of  the  several  illegal  acts  consti- 
tuting offenses  was  charged;  and  on  such  information  a  sentence  of  forfeit- 
ure ought  not  to  be  pronounced.    The  Brig  Caroline,  1  Brock.,  C.  C,  884. 

Rule  No.  28. 

Instance  cases,  libels  in. — All  libels  in  instance  causes, 
civil  or  maritime,  shall  state  the  nature  of  the  cause;  as,  for 
example,  that  it  is  a  cause,  civil  and  maritime,  of  contract,  or 
of  tort  or  damage,  or  of  salvage,  or  of  possession,  or  otherwise, 
as  the  case  may  be;  and,  if  the  libel  be  in  rerriy  that  the  prop- 
erty is  within  the  district;  and,  if  in  personam^  the  names 
and  occupations  and  places  of  residence  of  the  parties.  The 
libel  shall  also  propound  and  articulate  in  distinct  articles  the 
various  allegations  of  fact  upon  which  the  libelant  relies  in 
support  of  his  suit,  so  that  the  defendant  may  be  enabled  to 
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answer  distinctly  and  separately  the  several  matters  contained 
in  each  article;  and  it  shall  conclade  with  a  prayer  of  due  pro- 
cess to  enforce  his  rights  in  rem'  or 'in  personam  (as  the  case 
may  require)  and  for  such  relief  and  redress  as  the  court  is 
competent  to  give  in  the  premises.  And  the  libelant  may 
further  require  the  defendant  to  answer  on  oath  all  interroga- 
tories propounded  by  him  touching  all  and  singular  the  alle- 
gations in  the  libel  at  the  close  or  conclusion  thereof. 

In  a  libel  it  is  not  necessary  to  state  any  fact  which  constitutes  the  defense 
of  the  claimant  of  the  vessel,  or  a  8nK)und  of  exception  of  the  operation  of 
the  law  on  which  the  libel  is  founded.  The  Aurora  v.  The  United  Stales, 
7  Cr.,  382,  38S. 

A  test  affidavit  ought  to  state  that  the  property  at  the  time  of  shipment, 
and  also  at  the  time  of  capture,  did  belong*  and  will  if  restored  belong  to 
the  claimant,  but  an  irregularity  in  this  respect  is  not  fatal.  The  Schooner 
Adelaide  and  Cargo,  9  Gr.,  244. 

By  the  rules  of  admiralty  practice,  pleas  and  exceptions  must  set  forth  the 
matter  in  dispute  in  perspicuous  and  definite  terms,  and  it  is  not  necessary 
that  they  should  embody  the  formalities  required  in  pleading  at  common 
law  or  in  chancery.    The  Schooner  Navarro,  01c.  Adm.,  127. 

A  cross-action  cannot  be  maintained  in  this  court  which  seeks  a  retrial  of 
matters  already  adjudicated  between  the  parties.    Id. 

Where,  on  a  trial  at  law  a  fatal  variance  between  the  allegation  and  the 
proofs  would  appear  by  including  in  the  action  an  independent  party,  where 
no  proof  was  furnished  of  his  interest  in  the  suit,  yet  such  an  irregularity  in 
pleading  will  not  work  a  defeat  of  the  action  in  admiralty;  and  the  inser- 
tion of  such  party  may  be  disregarded.  Talbot  et  al.  v.  }Vakeman  et  ah,  19 
How.  Pr.,  36. 

Under  rules  22  and  23,  and  the  rules  of  the  local  court,  it  was  held  that  a 
libel  of  information  to  obtain  the  forfeiture  of  property  for  alleged  violations 
of  the  internal  revenue  laws,  must  state  in  distinct  allegations  the  matters 
relied  on  as  grounds  of  forfeiture.  About  16,000  Gallons  of  Distilled  Spirits, 
etc.,  5  Ben.,  4. 

The  libel  should  always  show  the  jurisdiction  of  the  court.  When  a  case 
comes  rightly  into  a  court  of  admiralty,  it  is  to  be  conducted,  tried  and 
decided  according  to  the  usages  and  practice  of  that  court.  Boon  v.  The 
Hornet,  Crabbe,  426. 

Libels  in  admiralty,  especially  those  for  salvage,  are  usually  too  loosely 
framed.  They  should  state  the  subject-matter  in  articles,  with  certainty 
and  precision,  and  with  averments  admitting  of  distinct  answers.  The 
Schooner  Boston  and  Cargo,  1  Sum.,  C.  C,  328. 

The  answer  should  meet  each  material  allegation  of  the  libel  with  an 
admission,  a  denial,  or  a  defense.  No  evidence  is  admissible  except  it  be 
appropriate  to  some  of  the  allegations  in  the  libel  or  answer.    Id. 

In  causes  of  damage  in  admiralty,  the  libel  should  state  each  distinct  act 
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of  injury  in  a  distinct  article  with  reasonable  certainty  of  time  and  place. 
Treadtoell  v,  Joseph^  1  Sum.,  G.  C,  390. 

Where  a  defense  is  put  in  by  way  of  justification,  it  must  admit  the 
facts.    Id. 

Where  the  act  is  relied  on  as  a  punishment,  it  must  be  so  pleaded.    Id. 
The  burden  of  proof  is  on  the  respondent  where  a  justification  is  pleaded. 
Id. 

Every  libel  for  tort  must  contain  on  its  face  sufficient  averments  as  to  place, 
to  show  that  it  was  within  the  admiralty  jurisdiction,  otherwise  it  must  be 
dismissed.  The  admiralty  jurisdiction  as  to  torts  is  limited  to  torts  com- 
mitted on  the  high  seas,  or  at  farthest  to  torts  committed  on  waters  within 
the  ebb  and  flow  of  the  tide.    Thomas  v.  Lane,  2  Sum.,  G.  G.,  1. 

The  libel  and  answer  should  set  out  clearly  and  explicitly,  though  briefly, 
the  facts  relied  on,  and  in  collision  cases  this  is  especially  important.  The 
Bark  Havre,  1  Ben.,  295. 

0 

The  court  has  power,  in  any  stage  of  the  proceedings,  to  require  the  par- 
ties to  supply  any  defect  in  the  pleadings,  though  counsel  can  appeal  to  the 
court  for  that  purpose  only  by  exceptions  filed  at  the  proper  time.    Id. 

Bule  No.  24. 

Amendments  to  libels*— In  all  informatioDS  and  libels  in 
causes  of  admiralty  and  maritime  jurisdiction,  amendments  in 
matters  of  form  may  be  made  at  any  tinfe,  on  motion  to  the 
court,  as  of  course.  And  new  counts  may  be  filed,  and  amend- 
ments in  matters  of  substance  may  be  made,  upon  motion,  at 
any  time  before  the  final  decree,  upon  such  terms  as  the  court 
shall  impose.  And  where  any  defect  of  form  is  set  down  by 
the  defendant  upon  special  exceptions,  and  is  allowed,  the  court 
may,  in  granting  leave  to  amend,  impose  terms  upon  the 
libelant. 

A  libel  in  rem  against  a  vessel  and  personally  against  the  master  may 
properly  under  the  present  practice  of  the  court  be  joined.  And  if  the 
libelant  have  originally  proceeded  against  the  vessel,  master,  owners  and 
pilots^  the  libel  may,  by  leave  of  the  court,  be  amended  so  as  to  apply  to  the 
vessel  and  master  only  in  the  way  mentioned.  Newell  v.  Norton  and  Ship, 
3  Wall..  257. 

Where  the  claimants  file  exceptions  to  a  libel,  the  libelant  has  a  right 
under  the  24th  admiralty  rule,  to  move  to  amend  his  libel  in  any  of  the 
points  excepted  to,  without  submitting  to  the  exception,  as  provided  for  in 
rule  94  of  the  local  court.  Town  et  ah  r.  Steamship  Western  Metropolis,  28 
How.  Pr.,  283. 
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Bule  No.  25. 

Security  for  costs,  when  required.— In  all  cases  of 

libels  in  personam  the  court  maj,  in  its  discretion,  upon  the 
appearance  of  the  defendant,  where  no  bail  has  been  taken, 
and  no  attachment  of  property  has  been  made  to  answer  the 
exigency  of  the  suit,  require  the  defendant  to  give  a  stipula- 
tion, with  sureties,  in  such  sum  as  the  court  dhall  direct,  to  pay 
all  costs  and  expenses  which  shall  be  awarded  against  him  in 
the  suit,  upon  the  final  adjudication  thereof,  or  by  any  inter- 
locutory order  in  the  progress  of  the  suit 

In  an  action  in  personam  the  defendants  are  gwlty  of  no  wrong  or 
irre^larity  in  tendering  their  appearance  and  pleading  to  the  action,  if  the 
libelants  choose  to  accept  them,  without  first  giving  the  securities  for  costs 
appointed  by  the  course  of  practice.  Those  securities  are  a  privilege  to  the 
opposite  party  which  may  be  waived,  without  impairing  the  validity  of  any 
after  steps  in  the  proceeding.  Pharo  ei  al.  v.  Smith  et  al,,  18  How.  Pr.,  47. 

Rule  "No.  26. 

Veriflcatiou  of  claim* — In  suits  m  rem  the  party  claiming 
the  property  shall  verity  his  claim  on  oath  or  solemn  affirma- 
tion, stating  that  the  claimant  by  whotn  or  on  whose  behalf 
the  claim  is  made  is  the  true  and  bona  fide  owner,  and  that  no 
other  person  is  the  owner  thereof.  And  where  the  claim  is 
put  in  by  an  agent  or  consignee,  he  shall  also  make  oath  that 
he  is  duly  authorized  thereto  by  the  owner;  or  if  the  property 
be,  at  the  time  of  the  arrest,  in  the  possession  of  the  master  of 
a  ship,  that  he  is  the  lawful  bailee  thereof  for  the  owner.  And, 
upon  putting  in  such  claim,  the  claimant  shall  file  a  stipula- 
tion, with  sureties,  in  such  sum  as  the  court  shall  direct,  for 
the  payment  of  all  costs  and  expenses  which  shall  be  awarded 
against  him  by  the*  final  decree  of  the  court,  or,  upon  an  ap- 
peal, by  the  appellate  court. 

Bule  No.  27. 

Answer  verified.— In  all  libels  in  causes  of  civil  and  mar- 
itime jurisdiction,  whether  in  rem  or  in  persona^n^  the  sm^wer 
of  the  defendant  to  the  allegations  in  the  libel  shall  be  on  oath 
or  solemn  affirmation;  and  the  answer  shall  be  full  and  ox- 
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plicit  and  distinet  to  each  separate  article  and  separate  allega- 
tion in  the  libel,  in  the  same  order  as  numbered  in  the  libel, 
and  shall  also  answer  in  like  manner  each  interrogatory  pro- 
pounded at  the  close  of  the  libeL 

YUnpost,  l9Ch  TtHe,  pa^e  61. 

In  cases  on  the  instance  aide  of  the  admiralty  the  answer  of  the  claimant 
should  be  verified  by  oath.  Gammel  v.  Skinner^  2  G^all.,  45.  See,  also, 
Danlap^B  Adm.  Pr.,  209, 

In  a  suit  for  wages  the  libelant  may  compel  the  adverse  party  to  answer 
special  interrogatories.    Gammell  v.  Skinner,  2  Gall.,  45. 

A  plea  to  the  jurisdiction  can  only  be  interposed  by  the  defendaat  himself 
in  propria  persona,  and  on  oath.  No  third  person  can  be  admitted  to  file 
such  plea,    l^ee^s  Adm.,  9. 

The  answer  to  a  libel  should  be  sworn  to  by  the  respondent,  but  the  libel- 
ant is  not  bound  to  swear  to  the  libel.  A  special  replication  by  the  libelant 
under  oath  is  not  admissible,  unless  it  be  demanded  by  the  respondents,  or 
ordered  by  the  court,  and  then  it  is  in  the  nature  of  a  cross-bill  or  reconven- 
tion of  the  civil  law.    Coffin  v.  Jenkins,  3  Story^  106. 

Bule  If  o.  28. 

Exceptions  to  answer^  gronnds  ofl— The  libelant  may 
except  to  the  sufficiency,  or  fullness,  or  distinctness,  or  rele- 
vancy of  the  answer  to  the  articles  and  interrogatories  in  the 
libel;  and,  if  the  court  shall  adjudge  the  same  exceptions,  or 
any  of  them,  to  be  good  and  valid,  the  court  shall  order  the  de- 
fendant forthwith,  with  such  time  as  the  court  shall  direct,  to 
answer  the  same,  and  may  further  order  the  defendant  to  pay 
such  costs  as  the  court  shall  adjudge  reasonable. 

» 

Exception  for  impertinence  to  an  allegation  in  an  answer  which  serves  no 
legal  purpose,  and  is  a  mere  slur  on  the  libelant  was  allowed  in  The  Pioneer, 
Deady,  58. 

Bole  No.  29* 

Default  for  want  of  answer.— If  the  defendant  shall  omit 
or  refuse  to  make  due  answer  to  the  libel  upon  the  return  day 
of  the  process,  or  other  day  assigned  by  the  court,  the  court 
shall  pronounce  him  to  be  in  contumacy  and  default;  and 
thereupon  the  libel  shall  be  adjudged  to  be  taken  pro  confesso 
against  him,  and  the  court  shall  proceed  to  hear  the  cause  ex 
parte^  and  adjudge  therein  as  to  law  and  justice  shall  apper- 
tain.   But  the  court  may,  in  its  discretion,  set  aside  the  de- 
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fault,  and,  upon  the  application  of  the  defeAdant,  admit  him 
to  make  answer  to  the  libel,  at  any  time  before  the  final  hear- 
ing and  decree,  upon  his  payment  of  all  the  costs  of  the  suit 
up  to  the  time  of  granting  leave  therefor. 

When  it  appears  that  the  defendant  has  neg^lected  to  pat  in  an  answer 
through  ignorance  of  the  practice  of  the  court,  and  is  at  the  time  of  the 
hearing  absent*  the  court  is  not  precluded  from  receiving  evidence  which  his 
counsel  may  ofifer  as  amicus  curim.    The  David  Pratt,  1  Ware,  509. 

'  Where  the  defendant  refuses  to  answer  any  interrogatory  propounded  by 
order  of  the  court,  the  charge  in  the  libel  to  which  the  interrogatory  relates 
will  be  taken  pro  confesso.    Id. 

In  admiralty  and  revenue  cases  when  a  default  has  been  duly  entered  to  a 
monition  founded  on  an  information  averring  all  the  facts  neo^fsary  to  a  con- 
demnation, it  has  substantially  the  effect  of  a  default  to  a  summons  in  a 
court  of  common  law.  It  establishes  the  fact  pleaded,  and  justifies  a  decree 
of  condemnation.    Miller  v.  The  United  Slates,  11  Wall.^  268. 

Bule  No.  Sa 

Farther  answer,  how  compelled.— In  all  cases  where 
the  defendant  answers,  but  does  not  answer  fully  and  explic- 
itly and  distinctly  to  all  the  matters  in  any  article  of  the  libel» 
and  exception  is  taken  thereto  by  the  libelant,  and  the  excep- 
tion is  allowed,  the  court  may,  by  attachment,  compel  the  de- 
fendant to  make  further  answer  thereto,  or  may  direct  the 
matter  of  the  exception  to  be  taken  pro  eonfesso  against  the 
defendant,  to  the  full  purport  and  effect  of  the  article  to  which 
it  purports  to  answer,  and  as  if  no  answer  had  been  put  in 
thereto. 

Where  a  court  having  jurisdiction  of  the  case  and  of  the  parties  enters  a 
judgment,  there  is  a  presumption  that  all  the  facts  necessary  to  warrant  the 
judgment  have  been  found,  if  they  are  sufficiently  averred  in  the  proceed- 
ings.   Miller  v.  The  United  States,  11  Wall.,  268. 

Bule  No.  31. 

When  answer  will  criminate* — ^The  defendant  may  ob- 
ject, by  his  answer,  to  answer  any  allegation  or  interrogatory 
contained  in  the  libel,  which  will  expose  liim  to  any  prosecu- 
tion or  punishment  for  a  crime,  or  for  any  penalty  or  any 
forfeiture  of  his  property  for  any  penal  oflense. 

Where  in  proceeding  in  admiralty  by  information  for  a  forfeiture,  conse- 
quences may  fall  upon  the  claimants  by  the  production  of  an  invoice  called 
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for  by  the  United  States,  the  party  will  not  be  compelled  to  prodace  the 
same.    The  United  States  v.  Ttoenty-eight  Packctges,  etc,,  Gilpin,  306. 

Mere  narrative  statements  in  a  libel,  which  allege  no  damages,  and  claim 
no  particular  remedy,  need  not  be  replied  to  specifically  by  answer.  The 
Brig  Aldeharan,  01c.  Adm.,  130. 

Bnle  No.  82. 

Interrogatories  in  answers. — ^The  defendant  shall  have 
a  ri^ht  to  require  the  personal  answer  of  the  libelant  upon 
oath  or  solemn  affirmation  to  any  interrogatories  which  he 
may,  at  the  close  of  his  answer,  propound  to  the  libelant 
touching  any  matters  charged  in  the  libel,  or  touching  any 
matter  of  defense  set  up  in  the  answer,  subject  to  the  like  ex- 
ceptions as  to  matters  which  shall  expose  the  libelant  to  any 
prosecution,  or  punishment,  or  forfeiture,  as  is  provided  in 
the  thirty-first  rule.  In  default  of  due  answer  by  the  libelant 
to  such  interrogatories,  the  court  may  adjudge  the  libelant  to 
be  in  default,  and  dismiss  the  libel,  or  may  compel  his  ans- 
wer in  the  premises  by  attachment,  or  take  the  subject-matter 
of  the  interrogatory  ^<?  oorifeaso  in  favor  of  the  defendant,  ae 
the  court,  in  its  discretion,  shall  deem  most  fit  to  promote  pub- 
lic justice. 

Each  party  in  the  admirally  has  the  right  to  require  the  personal  answers 
of  the  other  under  oath  to  any  interrogatories  touching  the  matter  in  issue. 
The  David  Pratt,  1  Ware,  509.    See,  also,  Qammell  f.  Shinner,  2  Gall.,  45. 

Bule  Kg.  88. 

When  answer  to  interrogatory  need  not  be  yerifled« 

— "Where  either  the  libelant  or  the  defendant  is  out  of  the 
country,  or  unable,  from  sickness  or  other  casualty,  to  make 
an  answer  to  any  interrogatory  on  oath  or  solemn  afiirmation 
at  the  proper  time,  the  court  may,  in  its  discretion,  in  further- 
ance of  the  due  administration  of  justice,  dispense  therewith, 
or  may  award  a  commission  to  take  the  answer  of  the  defend- 
ant when  and  as  soon  as  it  may  be  practicable. 

Bole  No.  84. 

Intervention,  manner  ofl — If  any  third  person  shall  inter- 
vene in  any  cause  of  admiralty  and  maritime  jurisdiction  in 


1 


586  FEBB&AL  FRAOTIOB. 

rem  for  his  own  interest^  and  he  is  entitled,  according  to 
the  caase  of  admiralty  proceedings,  to  be  heard  for  his  own 
interest  therein,  he  shall  propound  the  matter  in  suitable  al- 
legations, to  which,  if  admitted  by  the  oourt,  the  other  party 
or  parties  in  the  suit  may  be  required,  by  order  of  the  court, 
to  make  due  answer;  and  such  farther  proceedings  sliall  be 
had  and  decree  rendered  by  the  court  therein  as  to  law  and 
justice  shall  appertain.  But  every  such  intervener  shall  be 
required,  upon  filing  his  allegations,  to  give  a  stipulation,  with 
sureties,  to  abide  by  the  final  decree  rendei*ed  in  the  cause,  and 
to  pay  all  such  costs  and  expenses  and  damages  as  shall  be 
awarded  by  the  court  upon  the  final  decree,  whether  it  is  ren- 
dered in  the  original  or  appellate  court. 

A  person  claimincf  an  interest  in  the  thing  may  intervene  and  make  him- 
self a  party  to  the  cause,  and  contest  the  forfeiture,  so  far  as  the  decree 
would  be  conclusive  of  his  rights.    The  Mary  Anne,  1  Ware,  99. 

Bule  No.  86. 

Stipnlations,  mode  of. — ^The  stipulations  required  by  the 
last  preceding  rule,  or  on  appeal,  or  in  any  other  admiralty  or 
maritime  proceeding,  shall  be  given  and  taken  in  the  manner 
prescribed  by  rule  fii'th  as  amended. 

Bule  No.  86. 

Exceptions,  for  what  taken.— Exceptions  may  be  taken 
to  any  libel,  allegation,  or  answer  for  surplusage,  irrelevancy, 
impertinence  or  scandal ;  and  if,  upon  reference  to  a  master,  the 
exception  shall  be  reported  to  be  so  objectionable,  and  allowed 
by  the  court,  the  matter  shall  be  expunged,  at  the  cost  and  ex- 
pense of  the  party  in  whose  libel  or  answer  the  same  is  found. 

Amended  May  6,  1872.    U  Wall.,  xi. 

Stipulations  taken  in  the  progress  of  a  cause,  for  the  purpose  of  sustaining 
and  rendering  effectual  the  jurisdiction  of  the  court,  are  to  be  interpreted  as 
to  the  extent  and  limitation  of  responsibility  created  by  them  by  the  inten- 
tion of  the  court  which  required  them,  and  not  by  the  intention  of  the  par- 
ties who  are  bound  by  them.    Lane  v,  Townsend,  1  Ware,  289. 

By  •  a  stipulation  conditional  for  the  appearance  of  a  party  to  answer  a 
libel  and  await  and  abide  the  decision  of  the  court,  the  fidejusewe  are  not 
fixed  irrevocably  by  the  retain  of  non  est  inventus  on  the  execution,  but  they 
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may  aarrender  the  principal  at  any  time  before  a  decree  against  them,  on  a 
citation  to  show  caase  in  the  nature  of  a  scire  facias  at  common  law.  Id, 
See  note  to  opinion  in  same  case. 

'  The  taking  a  bail  bond  for  the  appearance  of  a  party  to  answer  in  a  salt, 
is  a  part  of  Uie  forms  and  modes  of  proceeding  in  a  cause,  and  the  liabilities 
of  the  parties  to  it  are  to  be  determined  by  the  rules  of  practice  in  the 
United  States  courts,  and  not  by  those  of  the  State  courts.   Id. 

Biile  No.  87. 

Attachment  and  garnishment  .—In  cases  of  foreign  at- 
tachment, the  garnishee  shall  be  i*eqiiired  to  answer  on  oath 
or  solemn  affirmation  as  to  the  debts,  credits,  or  efiects  of  the 
defendant  in  his  hands,  and  to  such  interrogatories  touching 
same  as  may  be  propounded  by  the  libelant;  and  if  he  shall 
refuse  or  neglect  so  to  do,  the  court  may  award  compulsory 
process  in  jpersonam  against  him.  If  he  admits  any  debts, 
credits,  or  eifects,  the  same  shall  be  held  in  his  hands,  liable 
to  answer  the  exigency  of  the  suit. 

The  process  of  attachment,  in  admiralty  cases,  may  issue  whenever  the  de- 
fendant has  concealed  himself  or  absconded  from  the  country,  and  the  goods 
to  be  attached  are  within  the  jurisdiction  of  the  admiralty.  It  may  issue 
against  his  goods  and  chattels,  and  against  his  credits  and  effects  in  the 
hands  of  third  persons.    Monro  et  al.  v.  Almeida  st  al.,  10  Wh.,  473. 

It  is  the  right  and  duty  of  a  garnishee  in  admiralty  to  put  in  an  answer^ 
and  the  libelant  has  not  the  right  to  contest  the  answer  of  the  garnishee. 
Story  V,  Rennell  et  aZ.,  1  Sprague,  418. 

If  a  garnishee  in  admiralty  makes  default,  execution  does  not,  in  the  first 
instance,  go  against  him  x>er8onalIy,  or  against  his  property,  but  only  against 
the  debts,  efteets  or  credits  of  the  principal  in  his  hands.    Id. 

The  libelant  may,  upon  the  default  of  the  garnishee,  have  compulsory  pro- 
cess to  obtain  an  answer.  If,  however,  he  does  not  need  a  disclosure,  but 
can  satisfy  the  courts  by  affidavits  that  the  garnishee  has  debts,  effects  or 
credits  in  his  hands*  the  libelant  may  have  execution  against  them  without 
an  answer  having  been  put  in.    Id. 

After  an  execution  against  debts,  effects  or  credits  in  the  hands  of  a  gar- 
nishee, and  a  refusal  by  him  to  pay,  he  has  not  the  right  to  discharge  him- 
self by  putting  in  an  answer;  though  after  a  default  by  the  garnishee  the 
court  may,  in  its  discretion,  allow  him  to  put  in  an  answer  upon  terms.   Id. 

Bole  INo.  88, 

Property  brought  into  court.— In  cases  of  mariners' 
wages,  or  bottomry,  or  salvage,  or  other  proceedings  in  rem 
where  freight  or  other  proceeds  of  property  are  attached  to  or 
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are  bound  by  the  suit,  which  are  in  the  hands  or  possession  of 
any  person,  the  court  may,  upon  due  application,  by  petition 
of  the  party  interested,  require  the  party  charged  with  the 
possession  thereof  to  appear  and  show  cause  why  the  same 
should  not  be  brought  into  court  to  answer  the  exigency  of 
the  suit;  and,  if  no  sufficient  cause  be  shown,  the  court  may 
order  the  same  to  be  brought  into  court  to  answer  the  exigency 
of  the  suit,  and,  upon  failure  of  the  party  to  comply  with  the 
order,  may  award  an  attachment,  or  other  compulsive  process, 
to  compel  obedience  thereto. 

Where  the  court  of  admiralty  has  parted  with  the  posseasion  of  the  prop- 
erty, upon  bail  or  etipalation,  and  it  is  necessary,  for  the  purpose  of  justice^ 
to  retake  the  property  into  the  possession  of  the  court,  the  proper  process 
against  any  person  not  a  party  to  the  stipulation,  but  who  is  alleged  to  have 
the  actual  or  constructiye  possession,  is  a  tnonHion^  and  not  an  execution,  in 
the  first  iustance.    The  Gran  Para,  10  Wh.,  497. 

Over  the  subject  of  seamen *s  wages  the  admiralty  has  an  undisputed  jur- 
isdiction in  rem,  as  well  as  in  personam;  and  wherever  the  lien  for  wages 
exits  and  attaches  upon  the  proceeds,  it  is  the  familiar  practice  of  the  court 
to  exert  its  jurisdiction  over  them,  by  ¥ray  of  monition  to  the  parties  holding 
the  pnx^eeds.  This  is  familiarly  known  in  the  cases  of  prize  and  bottomry, 
and  salvage,  and  is  equally  applicable  to  the  case  of  wages.  The  lien  will 
follow  the  ship  and  its  proceeds  intn  whose  hands  soever  they  may  come  by 
title  or  purchase  from  the  owner.    Sheppard  v.  Taylor,  5  Pet.,  675. 

Bule  Nor.  89. 

Suit  deserted,  dismissed.— If,  in  any  admiralty  suit,  the 
libelant  shall  not  appear  and  prosecute  his  snit,  according  to 
the  course  and  orders  of  the  court,  he  shall  be  deemed  in  de- 
fault and  contumacy;  and  the  court  may,  upon  the  application 
of  the  defendant,  pronounce  the  suit  to  be  deserted,  and  the 
same  may  I>e  dismissed  with  costs. 

Bole  No.  40. 

When  decree  may  be  rescinded.— The  court  may,  in  ita 
discretion,  upon  the  motion  of  the  defendant  and  the  payment 
of  costs,  rescind  the  decree  in  any  suit  in  which,  on  account  of 
his  contumacy  and  default,  the  matter  of  the  libel  shall  have 
been  decreed  against  him,  and  grant  a  rehearing  thereof  at  any 
time  within  ten  days  after  the  decree  has  be^i  entered,  the  de- 
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fendant  submitting  to  such  farther  orders  and  terms  in  the 
premises  as  the  court  may  direct. 

A  rehearing  in  admiralty  cannot  be  had  after  the  term  of  the  court  has 
passed  at  which  the  decree  was  rendered.  The  Steamboat  New  England^  3 
Sam.,  C.  C,  495. 

Bule  No.  41, 

Sales  of  property,  proceeds,— All  sales  of  property  un- 
der  any  decree  of  admiralty  shall  be  made  by  the  marshal  or 
his  deputy,  or  other  proper  officer  assigned  by  the  court,  where 
the  marshal  is  a  party  in  interest,  in  pursuance  of  the  orders 
of  the  court;  and  the  proceeds  thereof,  when  sold,  shall  be 
forthwith  paid  into  the  registry  of  the  court  by  the  officer 
making  the  sale,  to  be  disposed  of  by  the  court  according 
to  law. 

It  is  the  duty  of  the  marshal,  upon  all  interlocutory  sales,  to  bring  the 
proceeds  into  court,  with  a  regular  account  of  the  sales.  The  Avery  and 
Cargo,  2  Gall..  808. 

Where  a  decree  directs  an  officer  of  the  court  to  sell  property,  ''and  bring 
the  proceeds  of  sale  into  court,'*  and  the  sale  is  on  a  credit  of  one,  two  and 
three  years,  and  bonds  are  giWn  for  the  payment  of  the  installments,  these 
bonds  are  the  immediate  proceeds  of  sale.  As  a  matter  of  convenience  they 
may  be  permitted  to  remain  in  the  hands  of  the  officer,  but  as  a  matter  of 
strict  right,  the  creditor  may  require  that  they  shall  be  brought  into  court. 
WalU  V.  Thornton's  Adm'r,  2  Brock.,  422. 

BuIe  No.  42. 

Moneys  deposited. — All  moneys  paid  into  the  registry  of 
the  coui*t  shall  be  deposited  in  some  bank  designated  by  the 
court,  and  shall  be  so  deposited  in  the  name  of  the  court,  and 
shall  not  be  drawn  out,  except  by  a  check  or  checks,  signed 
by  a  judge  of  the  court,  and  countersigned  by  the  clerk,  stat- 
ing on  whose  account  and  for  whose  use  it  is  drawn,  and  in 
what  suit  and  out  of  what  fund  in  particular  it  is  paid.  The 
clerk  shall  keep  a  regular  book,  containing  a  memorandum 
and  copy  of  all  the  checks  so  drawn  and  the  date  thereof. 

Bole  No.  43. 

Intervention  for  proceeds . — ^Any  person  having  an  in- 
terest in  any  proceeds  in  the  registry  of  the  court  shall  have  a 


590  FEDERAL  PBAOTIOE. 

right,  by  petition  and  summary  proceeding,  to  intervene  pro 
inter  ease  stco  for  a  delivery  thereof  to  him;  and  upon  due  no- 
tice to  the  adverse  parties,  if  any,  the  court  shall  and  may  pro- 
ceed summarily  to  hear  and  decide  thereon,  and  to  decree 
therein  according  to  law  and  justice.  And  if  such  petition  or 
claim  shall  be  deserted,  or,  upon  a  hearing,  be  dismissed,  the 
court  may,  in  its  discretion,  award  costs  against  the  petitioner 
in  favor  of  the  adverse  party. 

Where  a  mortgage  existed  upon  the  moieiy  of  a  Yessel,  which  was  after- 
wards libeled,  condemned,  and  sold  by  process  in  admiralty,  and  the  pro- 
ceeds broaght  into  the  registry  of  the  court,  the  mortgagee  could  not  file  a 
libel  against  a  moiety  of  those  proceeds.  His  proper  course  was  held  to  have 
been  either  to  have  appeared  as  a  claimant  when  the  libel  was  first  filed,  or 
to  have  applied  to  the  court,  by  petition,  for  a  distributive  share  of  the  pro^ 
ceeds.    Schuchardt  et  al.  v.  The  Ship  Angelique,  19  How.,  289. 

When  a  vessel  has  been  previously  libeled  for  a  subsequent  bottomry 
bond,  and  for  wages  of  the  seamen,  and  duly  sold  to  pay  them,  as  such  liens 
have  precedence  over  prior  ones  a  person  holding  a  mortgage  of  the  vess^ 
to  secure  a  debt  for  advances  made  for  her  last  voyage,  is  allowed  to  inter- 
pose a  claim  on  the  balance  of  the  proceeds  in  the  custody  of  the  court, 
whether  he  could  or  could  not  sustain  a  libel  to  enforce  it  against  the  ship 
originally.    Leland  et  al.  v.  The  Ship  Meadnra,  2  Woodb.  &  M.,  92. 

Under  the  43d  rule  of  admiralty  practice,  the  party  ei^titled  to  remnants 
or  the  surplus  in  court,  can  only  obtain  it  by  petition  or  motion,  and  any  <me 
having  an  interest  has  a  right  to  intervene*  pro  inter  esse  suo,  whether  his 
application  involves  the  settlement  of  partnership  accounts  or  not.  Ths 
Goldsmith,  1  Newb.,  123. 

Where  a  surplus  remains  in  court  from  the  proceeds  of  a  sale  made  for 
the  benefit  of  a  lien  creditor,  it  may  be  appropriated  in  payment  of  other 
liens  on  the  original  property,  but  not  of  debts  arising  on  contracts  merely 
personal.  Brackett  et  al.  v.  The  Hercules,  Gilp.,  184;  The  New  Brig,  Id., 
586. 

When  the  owner  and  mortgagee  of  a  ship  both  appear  and  file  answers  to 
the  libel  of  a  bottomry  holder,  it  is  competent  for  each  to  claim  in  his  answer 
or  by  a  separate  petition,  that  the  proceeds  of  the  vessel,  after  satisfaction 
of  the  bottomry  security,  be  paid  to  him.  The  Ship  Panama,  01c.  Adm., 
848. 

Bule  No.  44. 

References  to  comniissioiiers. — In  cases  where  the  conrt 
shall  deem  it  expedient  or  necessary  for  the  purpose  of  justice, 
the  court  may  refer  any  matters  arising  in  the  progress  of  the 
suit  to  one  or  more  commissioners,  to  be  appointed  by  the 
eourt^  to  hear  the  parties  and  make  report  therein*  And  such 
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commiBsioner  or  commissioners  shall  have  and  possess  all  the 
powers  ill  the  premises  which  are  usually  given  to  or  exercised 
by  masters  in  chancery  in  reference  to  them,  including  the 
power  to  administer  oaths  to  and  examine  the  parties  and  wit- 
nesses touching  the  premises. 

Where  the  validity  of  a  bottomxy  lien  is  contested,  the  court  will  order  a 
reference  to  ascertain  and  report  the  actual  constituents  of  the  lien.  Farria 
V,  The  Brig  Magoun,  Olc.  Adm.,  55. 

Where,  in  an  action  in  personam ^  the  court  below  ascertained  from  the 
hearing  before  it  that  the  main  questions  in  controversy  were  in  respect  to 
accounts  between  the  parties  as  master  and  owner  of  a  vessel,  it  was  heldj 
that  it  was  a  proper  case  to  be  referred  to  a  commissioner;  it  was  not  neces- 
sary that  the  testimony  should  be  taken  in  open  court.  Shaw  v.  Collier,  28 
How.  Pr.,  238, 

Bule  No.  45« 

Appeals,  when  taken. — All  appeals  from  the  district  to 
the  circuit  court  must  be  made  while  the  court  is  sitting,  or 
within  such  other  period  as  shall  be  designated  by  the  district 
court  by  its  general  rules,  or  by  an  order  specially  made  in  the 
particular  suit;  or  in  case  no  such  rule  or  order  be  made,  then 
within  thirty  days  from  the  rendering  of  the  decree. 

B«e  Bevifled  StatnteB,  Sec.  68<S,  afiUf  p.  18S. 

Amended  May  6, 1872.    13  Wall.,  riv. 

In  prize  cases,  wherever  it  appears  that  notice  of  appeal  or  of  intention  to 
appeal  to  the  Supreme  Court  was  filed  with  the  clerk  of  the  district  court 
within  thirty  days  next  after  the  final  decree  therein,  an  appeal  will  be 
allowed  to  the  Suprme  Court  whenever  the  purposes  of  justice  require  it. 
The  Nueatra  Lenora  De  Regla,  17  WalT;.  29. 

An  appeal  from  a  decree  of  the  district  court,  in  an  admiralty  case,  to  the 
circuit  court,  must  be  taken  in  open  court  before  the  adjournment  sine  die, 
unless  a  different  period  be  prescribed  by  the  court.  Norton  v.  Rich,  3 
Mason,  C.  C,  443. 

An  appeal  in  admiralty  to  the  circnit  court,  will  cany  up  the  whole  fund, 
and  mere  technical  errors  in  the  decree  of  that  court  not  iiguriously  affect- 
ing the  rights  of  the  parties  are  not  sufficient  grounds  of  reversal  in  the 
Supreme  Court.    The  Wanata,  95 17.  8.,  600. 

t  Bule  No.  46. 

Practice,  how  regulated.— In  all  cases  not  provided  for 
by  the  foregoing  rules,  the  district  and  circuit  courts  are  to 
regulate  the  practice  of  the  said  courts  respectively,  in  such 
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manner  as  thej  shall  deem  most  expedient  for  the  due  admin- 
istration of  justice  in  suits  of  admiralty. 

For  a  fall  discnssion  of  a  rule  adopted  by  the  circait  court  of  the  United 
States  for  the  district  of  Ohio  see  Beers  et  al.  v.  Haughton,  9  Pet.,  329. 
The  rule  was  held  to  have  been  adopted  by  authority  of  the  process  act  of 
May  19, 1828. 

BiQe  No.  47. 

When  bail  taken  on  arrest.— In  all  suits  in  personam^ 
where  a  simple  warrant  of  arrest  issues  and  is  executed,  bail 
shall  be  taken  by  the  marshal  and  the  court  in  those  cases  only 
in  which  it  is  required  by  the  laws  of  the  State  where  an  ar- 
rest is  made  upon  similar  or  analogous  process  issuing  from 
the  State  courts. 

Where  imprisonment  for  debt  abolished.— And  im- 

prisonment  for  debt,  on  process  issuing  out  of  the  admiralty 
court,  is  abolished  in  all  cases  where,  by  the  laws  of  the  State 
in  which  the  court  is  held,  imprisonment  for  debt  has  been, 
or  shall  be  hereafter,  abolished,  upon  similar  or  analogous  pro- 
cess issuing  from  a  State  court. 

Promulgated  Deoember  term,  1850.    10  How.,  y. 

The  court  will  not  permit  a  party  to  be  held  to  bail  in  two  places  at  the 
same  bme,  for  the  same  cause  of  action.    Bingham  v.  Wilkins,  Crabbe,  iH). 

I 

Rule  No.  48. 

Sufficiency  of  answer.— The  twenty-seventh  rule  shall  not 
apply  to  cases  where  the  sum  or  value  in  dispute  does  not  ex- 
ceed fifty  dollars,  exclusive  of  costs,  unless  the  district  court 
shall  be  of  opinion  that  the  proceedings  prescribed  by  that  rule 
are  necessary  for  the  purposes  of  justice  in  the  case  before  the 
court. 

Repeal  of  rules. — All  rules  and  parts  of  rules  heretofore 
adopted,  inconsistent  with  this  order,  are  hereby  repealed  and 
annulled. 

Promulgated  Deoember  term,  1850.    10  How.,  ▼£• 
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Bule  No/ 40. 

Purthter  proof  on  appeal,  how  taken.— Further  proof, 
taken  in  a  circuit  court  upon  an  admiralty  appeal,  shall  be  by 
deposition,  taken  before  some  commissioner  appointed  by  a 
oircTiit  cx)urt,  pursuant  to  the  acts  of  Congress  in  that  behalf, 
or  before  some  officer  authorized  to  take  depositions  by  the 
thirtieth  section  of  the  act  of  Congress  of  the  24th  of  Septem- 
ber, 1789,  upon  an  oral  examination  and  cross-examination, 
unless  the  court  in  which  such  appeal  shall  be  pending,  or  one 
of  the  judges  thereof,  shall,  upon  motion,  allow  a  commission 
to  issue  to  take  such  depositions  upon  written  interrogatories 
and  cross-interrogatories.  When  such  deposition  shall  be  taken 
by  oral  examination,  a  notification  from  the  magistrate  before 
whom  it  is  to  be  taken,  or  from  the  clerk  of  the  court  in  which 
such  appeal  shall  be  pending,  to  the  adverse  party,  to  be  pres- 
ent at  the  taking  of  the  same,  and  to  put  interrogatories,  if  he 
think  fit,  shall  be  served  on  the  adverse  party  or  his  attorney, 
allowing  time  for  their  attendance  after  being  notified  not  less 
than  twenty -four  hours,  and,  in  addition  thereto,  one  day,  Sun- 
days exclusive,  for  every  twenty-miles'  travel:.  Provided^  That 
the  court  in  which  such  appeal  may  be  pending,  or  either  of 
the  judges  thereof,  may,  upon  motion,  increase  or  diminish  the 
length  of  notice  above  required. 

See  BerlMd  Stoiiitee,  Sec  86»-866,  anU,  pp.  880^  886. 

Promulgated  December  term,  1851.    13  How.,  yi. 

When  the  eyidence  is  so  contradictory  and  ambiguous  as  to  render  a  de* 
dsion  difficult,  the  court  will  order  further  proof  in  a  revenue  or  instance 
cause.    T\e  Samuel,  1  Wh.,  9. 

A  prize  case  was  heard  on  further  proofs,  though  the  transcript  disclosed 
no  order  for  such  proofs,  it  haying  been  plain,  from  both  parties  having 
joined  in  taking  them,  that  either  there  was  an  order,  or  that  the  proofs 
were  taken  by  consent.    The  Georgia,  7  Wall.,  82. 

After  an  appeal  has  been  duly  taken  from  a  decree  in  the  circuit  court  to 
the  Supreme  Court  by  the  claimant  in  an  admiralty  suit  in  rem,  the  circuit 
court  will  not,  on  the  application  of  the  claimant,  undef  the  12th  rule  of 
the  Supreme  Court,  order  a  commisFion  to  issue  to  examine  witnesses  who 
are  named,  so  that  their  depositions  may  be  made  available  to  the  claimant 
on  the  appeal,  although  he  has  prayed,  in  his  petition  of  appeal,  that  the 
cause  may  be  tried  anew  in  the  Supreme  Court,  as  well  upon  the  proceedings 

38 
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and  evidence  in  the  courts  below  as  upon  such  further  depositions  and  eri- 
dence  as  the  claimant  may  present  to  the  Supreme  Court.  The  Ocean  Queen, 
6  Biatchf.,  124. 

Under  the  12th  rule  of  the  Supreme  Court,  it  is  for  that  court  to  decide, 
on  a  motion  to  be  made  to  it,  whether  the  evidence  sought  to  be  taken  will 
be  admissible  in  the  case,  before  a  commission  can  be  issued  by  the  drcnit 
court  in  such  case.    Id. 

Bule  No.  50. 

Oral  evidence  on  appeal.— When  oral  evidence  shall  be 
taken  down  by  the  clerk  of  the  district  court,  pursuant  to  the 
above  mentioned  section  of  the  act  of  congress,  and  shall  be 
transmitted  to  the  circuit  court,  the  same  may  be  used  in  evi- 
dence on  the  appeal,  saving  to  each  party  the  right  to  take  the 
depositions  of  the  same  witnesses,  or  either  of  them,  if  he 
should  so  elect 

Promul|9:ated  December  term,  1851.    13  How.,  vi. 

Bole  No.  61.  ^ 

■ 

New  facts  in  answer,  issues  on.— When  the  defendant, 
in  his  answer,  alleges  new  facts,  these  shall  be  considered  as 
denied  by  the  libelant,  and  no  replication,  general  or  special, 
shall  be  allowed.  But  within  such  time  after  the  answer  is 
filed  as  shall  be  fixed  by  the  district  court,  either  by  general 
rule  or  by  special  order,  the  libelant  may  amend  his  libel  so  as 
to  confess  and  avoid,  or  explain  or  add  to,  the  new  matters  set 
forth  in  the  answer;  and  within  such  time  as  may  be  fixed,  in 
like  manner,  the  defendant  shall  answer  such  amendments. 

Promulgated  December  term,  1854.    17  How.,  vi. 

Rule  No.  62. 

Records  on  appeal,  what  to  contain;— The  clerks  of  the 

district  courts  shall  make  up  the  records  to  be  transmitted  to 
the  circuit  courts  on  appeals,  so  that  the  same  shall  contain 
the  following: 

1.  The  style  of  the  court. 

2.  The  names  of  the  parties,  setting  forth  the  original  par- 
ties, and  those  who  have  become  parties  before  the  appeal,  if 
any  change  has  taken  place. 
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8.  If  bail  was  taken,  or  property  was  attached  or  arrested, 
the  process  of  the  arrest  or  attachment  and  the  service  thereof; 
of  all  bail  and  stipulations;  and,  if  any  sale  has  been  made,  the 
orders,  warrants,  and  reports  relating  thereto. 

4.  The  libel,  with  exhibits  annexed  thereto. 

5.  The  pleadings  of  the  defendant,  with  the  exhibits  an* 
nexed  thereto. 

6.  The  testimony  on  the  part  of  the  libelant,  and  any  ex- 
hibits not  annexed  to  the  libel. 

7.  The  testimony  on  the  part  of  the  defendant,  and  any  ex- 
hibits not  annexed  to  his  pleadings. 

8.  Any  order  of  the  court  to  which  exception  was  made. 

9.  Any  report  of  an  assessor  or  assessors,  if  excepted  to, 
with  the  orders  of  the  court  respecting  the  same,  and  the  ex- 
ceptions to  the  report.  If  the  report  was  not  excepted  to,  only 
the  fact  that  a  reference  was  made,  and  so  much  of  the  report 
as  shows  what  results  were  arrived  at  by  the  assessor,  are  to 
be  stated. 

10.  The  final  decree. 

11.  The  prayer  for  an  appeal,  and  the  action  of  the  district 
court  thereon;  and  no  reasons  of  appeal  shall  be  filed  or  in- 
serted in  the  transcript. 

The  following  shall  be  omitted: 

1.  The  continuances. 

2.  All  motions,  rules,  and  orders  not  excepted  to  which  are 
merely  preparatory  for  trial. 

8.  The  commissions  to  take  depositions,  notices  therefor, 
their  captions,  and  certificates  of  their  being  sworn  to,  unless 
some  exception  to  a  deposition  in  the  district  court  was 
founded  on  some  one  or  more  of  these;  in  which  case,  so  much 
of  either  of  them  as  may  be -involved  in  the  exception  shall  be 
set  out.  In  all  other  cases,  it  shall  be  sufficient  to  give  the 
name  of  the  witness,  and  to  copy  the  interrogatories  and  an- 
swers, and  to  state  the  name  of  the  commissioner,  and  the 
place  where  and  the  date  when  the  deposition  was  sworn  to; 


596  FEDEBAL  PEAOTICB. 

and,  in  copying  all  depositions  taken  on  interrogatories,  tbe 
answer  shall  be  inserted  immediately  following  the  question. 
The  derk  o£  ,the  district  court  shall  page  the  copy  of  the 
record  thus  made  up,  and  shall  make  an  index  thereto,  and  he 
shall  certify  the  entire  document,  at  the  end  thereof,  under  the 
seal  of  the  court,  to  be  a  transcript  of  the  record  of  the  district 
court  in  the  cause  named  at  the  beginning  of  the  copy  made 
up  pursuant  to  this  rule;  and  no  other  certificate  of  the  case 
shall  be  needful  or  inserted. 

Promalgated  December  term,  1854.    17  How.,  vi. 

In  an  appeal  in  admiralty  to  the  Sapreme  Court  where  the  record  fails  to 
show  that  the  sum  necessary  to  confer  jurisdiction  of  the  appeal  On  the  ap- 
pellate court  was  in  controversy  in  the  court  below,  the  court,  in  a  proper 
case,  and  where  it  is  asserted  by  the  appellant  that  such  sum  was  really  in 
controversy,  will  allow  him  a  limited  time  to  make  proof  of  such  fact.  The 
Grade  Girdler,  6  Wall.,  441. 

Where  exceptions  of  form  are  taken  on  a  libel  in  admiralty  in  the  district 
court,  but  are  not  found  in  the  record  of  the  appeals  from  the  district  to  the 
circuit  court,  or  from  the  circuit  to  the  Supreme  Court,  and  do  not  appear  to 
have  been  brought  to  the  attention  of  the  circuit  court,  or  to  have  been  acted 
on  in  any  manner  by  it,  they  will  be  held  in  the  Supreme  Court  to  have  been 
waived.     The  Vaughn  et  al,  14  Wall..  258. 

It  is  proper  for  the  clerk  to  charge  for  including  the  evidence  in  a  suit  in 
admiralty  in  the  final  record,  notwithstanding  the  provision  of  section  1  of 
the  act  of  Feb.  16, 1875,  in  regard  to  appeals  in  admiralty  to  the  Supreme 
Court.    The  Alice  Tainter,  14  Blatchf.,  225. 

Bule  No.  53. 

Security  for  costs  on  cross-libeL— Whenever  a  cross-li- 
bel  is  filed  upon  any  counter-claim,  arising  out  of  the  same 
cause  of  action  for  which  the  original  libel  was  filed,  the  re- 
spondents in  the  cross-libel  shall  give  security  in  the  usual 
amount  and  form,  to  respond  in  damages,  as  claimed  in  said 
cross-libel,  unless  the  court,  on  cause  shown,  shall  otherwise 
direct;  and  all  proceedings  upon  the  original  libel  shall  be 
stayed  until  such  security  shall  be  given. 

Made  at  December  term,  1868.    7  Wall.,  v. 
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Suppl&menta/ry  rules  of  practice  in  ad/miralty^  under  the  act 
of  March  5, 1861^  entitled  ^^An  act  to  limit  the  liability  of 
ahip-ownerSy  a/ndfor  other purpo%esP 

Rule  No.  64. 

Libel  OP  suit  for  embezzlement,  etc.— When  any  ship  or 

vessel  shall  be  libeled,  or  the  owner  or  owners  thereof  shall  be 
sned,  for  any  embezzlement,  loss,  or  destruction  by  the  master, 
officers,  mariners,  passengers,  or  any  other  pereon  or  persons, 
of  any  property,  goods,  or  merchandise,  shipped  or  put  on 
board  of  such  ship  or  vessel,  or  for  any  loss,  damage,  or  injury 
by  collision,  or  for  any  act,  matter,  or  thing,  loss,  damage,  or 
forfeiture  done,  occasioned,  or  incuri*ed,  without  the  privity  or 
knowledge  of  such  owner  or  ownera,  and  he  or  they  shall,  de- 
sire to  claim  the  benefit  of  limitation  of  liability  provided  for 
in  the  third  and  fourth  sections  of  the  said  act  above  recited, 
the  said  owner  or  owners  shall  and  may  file  a  libel  or  petition 
in  the  proper  district  court  of  the  United  States,  as  hereinaf- 
ter specified,  setting  forth  the  facts  and  circumstances  on  which 
such  limitation  of  liability  is  claimed,  and  praying  proper  re- 
lief in  that  behalf;  and  thereupon  the  said  court,  having 
caused  due  appraisement  to  be  had  of  the  amount  or  value  of 
the  interest  of  said  owner  or  owners,  respectively,  in  such  ship 
or  vessel,  and  her  freight,  for  the  voyage,  shall  make  an  order 
for  the  payment  of  the  same  into  court,  or  for  the  giving  of  a 
stipulation,  with  sureties,  for  payment  thereof  into  court 
whenever  the  same  shall  be  ordered;  or,  if  the  said  owner  or 
owners  shall  so  elect,  the  said  court  shall,  without  such  ap- 
praisement, make  an  oi^der  for  the  transfer  by  him  or  them  of' 
his  or  their  interest  in  such  vessel  and  freight,  to  a  trustee  to 
be  appointed  by  the  court  under  the  fourth  section  of  said  act; 
and,  upon  compliance  with  such  order,  the  said  court  shall  is- 
sue a  monition  against  all  persons  claiming  damages  for  any 
such  embezzlement,  loss,  destruction,  damage,  or  injury,  citing 
them  to  appear  before  the  said  court  and  make  due  proof  of 
their  respective  claims  at  or  before  a  certain  time  to  be  named 
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in  said  writ,  not  less  than  three  months  from  the  •issuing  of 

the  same;  and  public  notice  of  such  monition  shall  be  given 

as  in  other  cases,  and  such  further  notice  served  through 

the  post-office,  or  otherwise,  as  the  court,  in  its  discretion, 

may  direct;  and  the  said  court  shall  also,  on  the  application 

of  the  said  owner  or  owners,  make  an  order  to  restrain  the 

further  prosecution  of  all  and  any  suit  and  suits  against  said 

owner  or  owners  in  respect  of  any  such  claim  or  claims. 

Promulgated  May  6, 1872.  18  Wall.,  zii. 

It  was  not  intended  by  the  Supreme  Court  in  the  promulgation  of  the  54th 
rule  in  admiralty  to  confer  junsdiction  on  the  district  courts  of  a  second  libel 
without  seizure  of  the  vessel  within  the  district.  The  object  of  the  rule  is  to 
compel  the  appearance  and  giving  of  security  by  a  respondent  in  a  cross-bill 
in  personam  in  cases  where  it  does  not  appear  proper  that  he  should  be 
relieved  from  giving  such  security.  The  Steamer  Bristol  et  aU,  4  Blatchf.,  55. 

Bule  No.  55. 

Proof  of  claims  before  commissioner*— Proof  of  all 

claims  which  shall  be  presented  in  pursuance  of  said  monition 
shall  be  made  before  a  commissioner,  to  be  designated  by  the 
court,  subject  to  the  right  of  any  person  interested  to  question 
or  controvert  the  same;  and,  upon  the  completion  of  said 
proofs,  the  commissioner  shall  make  report  of  the  claims  so 
proven,  and  upon  confirmation  of  said  report,  after  hearing 
any  exceptions  thereto,  the  moneys  paid  or  secured  to  be  paid 
into  court  as  aforesaid,  or  the  proceeds  of  said  ship  or  vessel 
and  freight  (afler  payment  of  costs  and  expenses)  shall  be 
divided  jpro  rata  amongst  the  several  claimants,  in  proportion 
to  the  amount  of  their  respective  claims,  duly  proved  and 
confirmed  as  aforesaid,  saving,  however  to  all  parties  any  pri- 
ority to  which  they  may  be  legally  entitled. 
Promulgated  May  6,  1872.    13  Wall.,  xiii. 

Bxde  No.  66. 

Who  may  make  defense. — In  the  proceedings  aforesaid, 
the  said  owner  or  owners  shall  be  at  liberty  to  contest  his  or 
their  liability,  or  the  liability  of  said  ship  or  vessel  for  said 
embezzlement,  loss,  destruction,  damage  or  injury  (independ- 
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ently  of  the  limitation  of  liability  claimed  under  said  act), 
provided  that  in  his  or  their  libel  or  petf  tion  he  or  they  shall 
state  the  facts  and  circumstances  by  reason  of  which  exemp- 
tion from  liability  is  claimed;  and  any  person  or  persons 
claiming  dama^^  as  aforesaid,  and  who  shall  have  presented 
his  or  their  claim  to  the  commissioner  under  oath,  shall  and 
may  answer  such  libel  or  petition,  and  contest  the  right  of  the 
owner  or  owners  of  said  ship  or  vessel,  either  •to  an  exemption 
from  liability,  or  to  a  limitation  of  liability  under  the  said  act 
of  congress,  or  both. 

Promulgated  May  6«  1872.    13Wa]i.,ziii« 

Bule  No*  67. 

Where  libel  may  be  filed. — ^The  said  libel  or  petition 
shall  be  filed  and  the  said  proceedings  had  in  any  district 
court  of  the  United  States  in  which  said  ship  or  vessel  may  be 
libeled  to  answer  for  any  such  embezzlement,  loss,  destruction, 
damage  or  injury;  or,  if  the  said  ship  or  vessel  be  not  libeled, 
then  in  the  district  court  for  any  district  in  which  the  said 
owner  or  owners  may  be  sued  in  that  behalf.  If  the  ship  have 
already  been  libeled  and  sold,  the  proceeds  shall  represent  the 
same,  for  the  purposes  of  these  rules. 

Fhunoliipated  May  6, 1872.   13Wall.^zi]L 
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OIYIL  EIGHTS. 


An  Act  to  protect  all  citizenB  in  their  civil  and  legal  rights. 

Whereas  it  is  essential  to  just  government,  we  recognize 
the  equality  of  all  men  before  the  law,  and  hold  that  it  is  the 
duty  of  government  in  its  dealings  with  the  people  to  mete 
out  equal  and  exact  justice  to  all,  of  whatever  nativity,  race, 
color,  or  persuasion,  religious  or  political;  and  it  being  the 
appropriate  object  of  legislation  to  enact  great  fundamental 
principles  into  law:  therefore, 

Section  1.  Equal  eigoyment. — Be  it  enacted  ly  the  Sen- 
ate and  House  of  Bepresentativea  of  the  United  States  of 
A7neri<n  in  Congress  assembled:  That  all  persons  within  the 
jurisdiction  of  the  United  States  shall  be  entitled  to  the  full  and 
equal  enjoyment  of  the  accommodations,  advantages,  facilities, 
and  privileges  of  inns,  public  conveyances  on  land  or  water, 
theaters,  and  other  places  of  public  amusement,  subject  only 
to  the  conditions  and  limitations  established  by  law,  and  ap- 
plicable alike  to  citizens  of  every  race  and  color,  regardless  of 
any  previous  condition  of  servitude. 

Sec.  2.    Forfeiture,  punishment,  remedies  .—That  any 

person  who  shall  violate  the  foregoing  section  by  denying  to 
any  citizen,  except  for  reasons  by  law  applicable  to  citizens  of 
every  race  and  color,  and  regardless  of  any  previous  condition 
of  servitude,  the  full  enjoyment  of  any  of  the  accommodations, 
advantages,  facilities,  or  privileges  in  said  section  enumerated, 
or  by  aiding  or  inciting  such  denial,  shall,  for  every  such  of- 
fense, forfeit  and  pay  the  sum  of  five  hundred  dollars  to  the 
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person  aggrieved  thereby,  to  be  recovered  in  an  action  of  debt, 
with  full  costs;  and  shall  also,  for  every  such  offense,  be 
deemed  gnilty  of  a  misdemeanor,  and,  upon  conviction  thereof, 
shall  be  fined  not  less  than  five  hundred  nor  more  tiian  one 
thousand  dollars,  or  shall  be  imprisoned  not  less  than  thirty 
days  nor  more  than  one  year:  Provided^  That  all  persons  may 
elect  to  sue  for  the  penalty  aforesaid,  or  to  proceed  under  their 
rights  at  common  law  and  by  State  statutes;  and  having  80 
elected  to  proceed  in  the  one  mode  or  the  other,  their  right  to 
proceed  in  the  other  jurisdiction  shall  be  barred.  But  this 
proviso  shall  nof  apply  to  criminal  proceedings,  either  under 
this  act  or  the  criminal  law  of  any  State:  And  provided  fur- 
ther^  That  a  judgment  for  the  penalty  in  favor  of  the  party 
aggrieved,  or  a  judgment  upon  an  indictment,  shall  be  a  bar 
to  either  prosecution  respectively. 

Sec.  3.  Jurisdiction,  prosecution.— That  the  district  and 
circuit  courts  of  the  United  States  shall  have,  exclusively  of 
the  courts  of  the  several  States,  cognizance  of  all  crimes  and 
offenses  against,  and  violations  of,  the  provisions  of  this  act; 
and  actions  for  the  penalty  given  by  the  preceding  section  may 
be  prosecuted  in  the  territorial,  district,  or  circuit  courts  of  the 
United  States  wherever  the  defendant  may  be  found,  without 
regard  to  the  other  party;  and  the  district  attorneys,  marshals, 
and  deputy  marshals  of  the  United  States,  and  commissioners 
appointed  by  the  circuit  and  territorial  courts  of  the  United 
States,  with  powers  of  arresting  and  imprisoning,  or  bailing 
offenders  against  the  laws  of  the  United  States,  are  hereby 
specially  authorized  and  required  to  institute  proceedings 
against  every  person  who  shall  violate  the  provisions  of  this 
act,  and  cause  him  to  be  arrested  and  imprisoned,  or  bailed, 
as  the  case  may  be,  for  trial  before  such  court  of  the  United 
States,  or  territorial  court,  as  by  law  has  cognizance  of  the  of- 
fense, except  in  respect  of  the  right  of  action  accruing  to  the 
person  aggrieved;  and  such  district  attorneys  shall  cause  such 
proceedings  to  be  prosecuted  to  their  termination  as  in  other 
cases:  Provided^  That  nothing  contained  in  this  section  shall 
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be  construed  to  deny  or  defeat  any  right  of  civil  action  accru- 
ing to  any  person,  whether  by  reason  of  this  act  or  otherwise; 
and  any  district  attorney  who  shall  willfully  fail  to  institute 
and  prosecute  the  proceedings  herein  required,  shall,  for  every 
such  offense,  forfeit  and  pay  the  sura  of  five  hundred  dollars 
to  the  person  aggrieved  thereby,  to  be  recovered  by  an  action 
of  debt,  with  fall  costs,  and  shall,  on  conviction  thereof,  be 
deemed  guilty  of  a  misdemeanor,  and  be  fined  not  less  than 
one  thousand  nor  more  than  five  thousand  dollars:  And  pro- 
vided furthery  That  a  judgment  for  the  penalty  in  favor  of  the 
party  aggrieved  against  any  such  district  attorney,  or  a  judg- 
ment upon  an  indictment  against  such  district  attorney,  shall 
be  a  bar  to  either  prosecution  respectively. 

Sec.  4.  Service  as  jupops.— That  no  citizen  possessing 
all  other  qualifications  which  are  or  may  be  prescribed  by  law 
shall  be  disqualified  for  service  as  grand  or  petit  juror  in  any 
court  of  the  United  States,  or  of  any  State,  on  account  of  race, 
color,  or  previous  condition  .of  servitude;  and  any  oiScer  or 
other  person  charged  with  any  duty  in  the  selection  or  sum- 
moning of  jurors,  who  shall  exclude  or  fail  to  summon  any 
citizen  for  the  cause  aforesaid,  shall,  on  conviction  thereof,  be 
deemed  guilty  of  a  misdemeanor,  and  be  fined  not  more  than 
five  thousand  dollars. 

Sec.  5.  Review  by  Snppeme  CoupL— That  all  cases  aris- 
ing under  the  provisions  of  this  act  in  the  courts  of  the  United 
States  shall  be  reviewable  by  the  Supreme  Court  of  the  .United 
States,  without  regard  to  the  sum  in  controversy,  under  the 
same  provisions  and  regulations  as  are  now  provided  by  law 
for  the  review  of  other  causes  in  said  court. 

Approved  March  1, 1876. 

43d  C,  Ist  Sess.,  pp.  335, 337. 
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ADMIRALTY.    See  Rules  in  Admibaltt— 
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against,  removed  from  state  court par.    1,  639  126 

when  may  proscute  claim  in  court  of  claims 1068  439 
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APPENDIX— 
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of  goods  on  fieri  facias 993  403 

any  jadge  may  appoint,  in  vacation 940  377 

ARGUMENT.    See  Rules  in  Ei^uiTT— 

ARKANSAS- 

judicial  districts  in ,.  533  6,     7 

terms  of  district  courts 572  66 

clerks  of,  in  western  district 556  44 

included  in  eighth  circuit ' 604  95 

circuit  court  in,  where  established 608  97 

terms  of  circuit  court  in 658  180 

juries,  how  summoned  to  attend 814  299 

.    federal  judges,  etc.,  in 608 

ARREST.    See  Rules  in  Admiralty,  Rules  in  Equity— 

not  to  be  made  in  one  district  for  trial  in  another 739  264 

discharge  from  in  civil  actions,  state  laws  govern 991  402 

for  crimes  against  United  States,  how  made 1014  415 

warrant  for  removal  to  place  of  trial 1014  415 

restriction  on  power  of  (act  of  March  3,  1875) 1  146 

ASSAULT  AND  BATTERY.    See  Rules  in  Admibalty. 

ASSIGNMENT— 

of  notes,  etc.,  confers  no  jurisdiction,  when    629  107 

ATTACHMENT.    See  Rules  in  Admiralty,  Rules  in 

Equity— 

to  compel  transfer  of  record,  when 568  63 

remains  in  force  on  removal  of  suit  from  state  court.  (See 

act  of  March  3,  1875) 646  188 

in  United  States  courts  same  as  in  state  courts 915  364 

when  to  issue  in  postal  suits 924  370 

appUcation  for,  proceedings  in 925  371 

duty  of  clerk  and  marshal  in ^ 926  371 

remedy  of  owner  of  property  taken  on 927  372 

proceedings  on  trials  of  rights  to  property 927  372 

disposition  of  proceeds  of  property 928  372 

publication  of,  where  and  now  long 929  372 

personal  notice  to  be  given,  when 930  373 

discharge  of,  bond  re<iuired 931  373 

accrued  rights  of  United  States  not  to  be  abridged 932  373 

dissolution  of,  under  state  law 933  374 

United  States  prior  claim  under,  not  impaired 933  374 

for  contempt  of  garnishee 937  375 

ATTORNEYS.    See  District  Attorneys,  Rules— 

judges  prohibited  from  practicing  as 713  242 

officers  of  courts  not  to  practice * 747  267 

may  charge  clients  additional  compensation 823  302 

fees  to  be  allowed  to  and  taxed,  in  courts 824  303 

to  satisfy  costs  excessively  taxed 982  399 

allowance  qf,  to  prisoner  at  trial 1034  421 

AUDITORS— 

reference  of  accounts  to  court  of  claims •  1063,  1064  437,  438 

AUTHENTICATION.    See  Evidence.  • 
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AWARD  OF  FOREIGN  CONSUL— 

power  and  mode  of  enforcement  of 728  258 

BAIL.    See  Rules  in  Admiralty— 

^ven  in  removal  of  suits  on  account  of  alienage 689  126 

in  removal  of  suits  against  corpK>rations 640  ISO 

in  case  of  persons  denied  civil  rights 641  131 

when  in  suits  to  recover  duties  or  penalties 942  378 

where  defendant  committed  in  another  district ....  943^    944  879 

commissioner  of  circuit  court  may  take 945  879 

calling  of  party  giving*,  in  Kentucky 946  379 

when  special,  taken  dt  hem  esse  by  clerks 947  880 

of  offenders  against  United  States,  general  provisions. . .  1014  415 

admission  to  in  cases  not  capital 1015  416 

when  admitted  to,  in  capital  cases 1016  416 

in  criminal  cases  removed  from  state  courts 1017  416 

surrender  of  criminal  by 1018  417 

better  security,  when  required 1019  417 

when  penalty  may  be  remitted 1020  417 

BAILIFF  OF  COURT  OF  CLAIMS-    " 

appointment  of,  etc.,  term  of  office 1053  431 

BAILING  PROPERTY— 

seized  under  custom  laws 988  875 

in  vacation 940  877 

BANK— 

jurisdiction  of  suits  by  or  against  national 629  106 

BANKRUPTCY— 

original  jurisdiction  in  district  court 56^  47 

jurisdiction  of  circuit  court  in 680  122 

BILL.    See  Rules  in  Equity. 

BILL  OF  EXCEPTIONS.    See  Excbptions,  Rules,  etc. 

BONDS.    See  Rules  in  Admiualtt — 

for  attachment,  same  as  in  state  courts 915  864 

of  applicant  to  dismiss  attachment 981  878 

of  claimant  of  property  seized  under  customs 938  875 

who  may  take  m  vacation 940  377 

of  clerks  of  courts,  official 795  291 

for  removal  of  case  from  state  court 646  138 

of  marshal,  amount  of,  how  given  and  approved 788  285 

suits  upon,  by  whom  brought 784  286 

to  remain  until  exhausted  oy  suits,  etc 786  287 

additional  by  clerks  and  marshals,  when  required 799a  292 

BOOKS- 

court  may  require  production  of 724  254 

kept  in  public  office  of  state,  etc.,  how  proved 906  355 

BURDEN  OF  PROOF— 

in  seizure  cases 909  858 

CALIFORNIA— 

to  constitute  one  judicial  district 581  5 

terms  of  district  court  in 572  67 

adjoummenii  of  district  court  for  absence  of  judge 584  86 

intermediate  terms  of  district  court  in 586  87 

^eluded  in  ninth  circuit 604  95 
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terms  of  arcuit  bourt  in 658  180 

special  session  of  circuit  court  in 664  191 

salary  of  district  attorney  in,  extra  Bervicef 770  279 

compensation  retained  by  clerks  in 840  315 

federal  judfipes,  etc.,  in • 604 

CAPITAL  CASES— 

when  admissible  to  bail 1016  416 

copy  of  indictment  to  be  delivered  to  defendant 1033  421 

right  to  counsel  and  witnesses 1034  421 

limitation  of  time  of  finding  indictment.* , 1043  425 

challenges  of  jurors  in 819,  1031  420 

to  be  removed  from  district  to  circuit  court 1039  423 

appeal  in,  suspends  execution 1040  423 

CAPTURES— 

of  insurrectionary  property,  suit,  where  brought 735  261 

CAPTURED  OR  ABANDONED  PROPERTY— 

court  of  claims  has  jurisdiction  to  adjudge,  etc 1059  482 

CERTIFICATE.    See  Rules  in  Admiralty— 

of  division,  review  by  supreme  court 693  213 

points  certified  to  be  finally  decided 697  215 

of  organization  of  national  bank  as  evidence 885  345 

CHALLENGES- 

number  of  peremptory  allowed  in  criminal  cases 819  301 

to  be  tried  by  the  court 819  301 

additional  grounds  under  civil  rights  act. 822  301 

peremptory  challenges  in  capital  cases 1031  420 

CHAMBERS— 

powers  of  judges  at 574  84 

CHIEF  JUSTICE— 

p]:ovision  of  appointment  of 673  195 

who  to  serve  as,  in  case  of  vacancy 675  195 

salary  of 676  196 

when  may  make  allotment  to  circuits 606  96 

may  assign  district  judge  to  duty  in  another  district. . . .  593  91 

may  revoke  and  diange  appointment 594  91 

to  attend  circuit  court  in  his  district 610  98 

may  request  circuit  judge  to  sit  in  another  circuit 618  102 

provisions  common  to  judges  and  justices 713  242 

not  to  act  as  counsel 713  242 

salary  after  resignation 714  242 

may  arrest  and  bail  offenders 1014  415 

who  is,  of  the  United  States 601 

CIRCUIT  COURTS.    See  Rules  in  Admiralty,  Rules  in  Equity— 

certain  distiict  courts  to  have  jurisdiction  of 571  64 

cases  certified  for  disability  of  judge 587  87 

suits  brought  on  removal  of  disability 588  88 

may  exercise  powers  of  district  yid^,  when.  •••/.«, 589  89 

may  appoint  district  judge  to  duty  m  another  district  for 

disabiUty 591  90 

or  upon  accumulation  of  business 592,  595  91 

may  revoke  or  change  appointment 594  91 

may  designate  judge  to  nold  court,  when t  596  92 

to  certify  cases  where  judge  interested 601  93 
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CIRCUIT  COURTS— Continued— 

organization  of 605  96 

allotment  of  justices,  how  desiffnated 606  96 

appointment,  salary  and  pay  of  judges 607  97 

courts,  where  established 608  97 

by  whom  held  (act  of  June  11,  1879) 609  98 

when  justices  of  the  supreme  court  to  attend 610  98 

judges  may  sit  apart 611  98 

held  at  same  time  in  different  districts 612  99 

when  district  judges  may  sit  on  appeal 614  99 

suits  transferred  from  another  circuit  when  judge  inter- 
ested  .• 615  100 

when  cause  certified  back 616  101 

justices  may  hold  courts  in  another  circuit 617  102 

m  cases  of  non-allotment 618  102 

clerkii  of,  by  whom  appointed 619  102 

number  of,  etc.,  in  Kentucky 620  108 

in  western  district  of  North  Carolina 621  103 

in  western  district  of  Virginia 622  103 

in  western  district  of  Wisconsin 623  103 

deputy  clerks  of,  how  appointed;  responsibility  for 624  103 

in  Indiana 625  104 

terms  of,  when  and  where  held  in  Texas 4,  658     36,  188 

compensation  of  clerks  of 626  104 

comlbissioners  of,  how  appointed 627  164 

marshal  cannot  be  commissioner 628  105. 

ioriginal  jurisdiction  of  (act  of  March  3, 18T5) 629  106 

original  jurisdiction  concurrent  with  state  courts 1    150-161 

removal  of  civil  action  from  state  courts 2    161-167 

manner  of  removal  to 8    167-172 

process  not  affected  by  removal 4  172 

may  dismiss  and  remand  suits  removed 5  172 

mode  of  procedure  in  cases  removed  to 6  173 

time  to  file  record 7  173 

enforcement  of  liens  in  removed  cases 8  175 

revival  of  action  on  death  of  party 9  176 

repeal  of  former  laws.  •••••. •  10  177 

has  appellate  criminal  jarisdiction 1  177 

when  removed  on  writ  of  error  from 2  177 

proceedings  on  appeal 3  178 

in  bankruptcy  cases. 631  123 

appellate,  from  district  courts 1  177 

appeal  lies  in  admiralty,  except  prize  cases 631  123 

wnat  copies,  etc.,  certified  on  appeal 632  124 

writs  of  error  from,  to  district  courts 633  124 

limitation  of  time 635  125 

may  affirm,  modify  or  reverse 636  125 

removal  of  cases  for  disability  or  interest  of  judge 637  125 

always  open  for  certain  purposes 638  126 

suits  agamst  aliens  renioved  from  state  courts 639  126 

removal  of  suits   against  corporations  under  laws  of 

United  States 640  130 

cause  against  persons  denied  civil  rights 641  131 

when  writ  of  habeas  corpus  may  issue 642  133 

prosecutions  against  revenue  officers 643  133 

suits  against  aliens  in  particular  cases 644  137 

copies  of  records,  etc.,  how  supplied  - . . ; 645  1-37 

attachments,  etc.,  in  state  court  remain  in  force 646  138 

process  in  state  court  not  affected  by  removal  to  (act  of 

March3,1875) 4  172 
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actions  involving  title  to  land 647  139 

though  citizens  of  same  state  (act  March  3,  1875) 2  161 

actions  where  United  States  is  plaintiff  (act  March  3, 1 875)  2  161 
actions  between  citizens  of  different  states  (act  March  3, 

1875) 2  161 

who  may  remove  suits  to  (act  March  3,  1875) 2  161 

trial  of  suits  removed  to  be  by  jury,  when  (act  March  3, 

1875) 3  168 

manner  of  removal 3  167 

proceeding  for  removal  (act  March  3,  1875) 4  172 

when  removed,  may  be  dismissed  (act  March  3^  1875). . .  5  172 

proceedings  in  suit  removed 6  173 

application  for  removal 7  173 

ce^-^iorart  to  bring  up  the  record,  when 7  173 

penalty  for  misfeasance  of  clerk. % 7  173 

actions  to  enforce  liens,  removal  of 8  175 

revival  of  actions  on  death  of  a  party 9  176 

when  issues  to  be  tried  by  jury 648  140 

when  issues  of  fact  tried  by  the  court ^ 649  140 

decision  of  presiding  judge,  when  to  prevail 650  141 

division  of  opinion  m  criminal  cases,  certified 651  141 

division  of  opinion  in  civil  cases,  certified 652  142 

^      business  in  Missouri 653  143 

process  out  of  former  court  for 654  144 

transfer  between  eastern  and  western  districts 655  ^    144 

custody  of  books,  papers,  etc. 656  *    144 

southern  district  of  fTew  York,,  how  limited 657  145 

terms  of  court 658  179 

recognizances  in  southern  district  of  New  York 659  189 

alteration  of  terms,  effect  of 660  190 

special  sessions  for  criminal  cases 661  190 

how  and  where  directed 662  190 

adjourned  terms  in  Missouri 663  191 

special  sessions  in  Califbmia,  Oregon  and  Nevada 664  191 

Kentucky  and  Indiana 665  191 

Tennessee 666  192 

North  Carolina 667  192 

Virginia  and  Wisconsin 668  192 

other  districts,  general  rule 669  193 

what  business  at  special  terms  of. 670  193 

aoljoumment  in  absence  of  judges ^,  671  193 

by  written  order  ofjudge 672  194 

what  final  judgments  of,  appealable 691  206 

decrees  appealable 692  209 

what  reviewable  on  certificate  of  division 693  213 

decrees  in  prize  cases,  reviewable 696  215 

revievmble  without  regard  to  value 699  217 

rulings  of,  when  reviewable 70O  219 

criers  of,  appointment  and  compensation 715  .  242 

power  of,  to  issue  writs 716  242 

temporary  restraining  order,  when  made. 718  248 

injunctions,  when  granted  by  judges  of 719  248 

power  to  hold  for  security  of  the  peace ► 727  257 

power  to  enforce  foreign  awards 728  258 

causes  in,  not  discontinued  by  new  term 746  267 

power  to  issue  writ  of  habeas  corpus 751  269 

records  of  northern  district  of  lllmois,  how  supplied. . . .  902  352 

writs  and  process,  signing  and  sealing  of 911  361 

forms  of  mesne  process,  etc 9^13  362 
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practice  in  civil  causes 914  364 

remedies  by  attachment  in  common  law 915  364 

remedy  by  execution 916  366 

power  of  supreme  court  to  regulate  the  practice.^ 917  367 

circuit  and  aistrict  court  may  make  rules,  when 918  368 

power  to  allow  amendments 948,  954,  1005,  1006   380,  411 

executions  issued  by,  where  to  run 985  400 

indictments  remitted  to,  from  district  court 1037  422 

on  difficult  questions .  1038  422 

indictments  for  capital  oiienses  remitted  to 1039  423 

costs  in,  when  not  allowed  to  plaintiff 968  394 

execution,  where  to  run  in  stite  with  more  than  one  . . .  9S5  400 

stay  of  execution,  for  time  for  new  trial 987  401 

citation  in  writ  of  error  to  district  court 998  407 

when  writ  of  error  to,  from  supreme  court 999  407 

damages  and  costs  on  affirmance 1010  413 

reversal  on  error  limited  in 1011  414 

CIRCUIT  JUDGE.    See  Rules  in  Equity,  Rules  op  Su- 
preme COUBT— ; 

when  to  perform  duties  of  district  judge 589  89 

power  of,  to  appoint  district  judge  to  act 591  90 

power  to  revoke  and  change  appointment 594  91 

duty  of,  to  designate  distnct  iuage  to  act 596  92 

appointment,  salary  and  residence  of 607  97 

tonold  circuit  court 609  98 

may  sit  apart,  in  different  districts 611  98 

may  hold  court  in  other  circuits 617  102 

in  case  of  death,  resignation,  etc 618  102 

power  to  appoint  special  sessions 662  190 

oath  of  office  of 712  241 

when  may  grant  writ  of  ne  exeat 717  247 

when  may  grant  temporary  restraining  order 718  248 

when  may  grant  ii^'unctions 719  248 

CITIZENS- 

of  different  states,  jurisdiction  of  suits  between 629  106 

CIRCUIT  JUSTICE— 

definitionof 605  96 

allotment  of  by  chief  justice 606  96 

power  to  hold  circuit  courts 609  98 

when  to  attend  sessions  of  circuit  court 610  98 

when  to  hold  courts  in  another  circuit 617  102 

CIRCUITS.    See  Judicial  Circuits— 

list  of 604  95 

CIVIL  RIGHTS— 

jurisdiction  in  cases  for  invasion  of.' 563  55 

of  circuit  courts,  when 629  119 

removal  from  state  courts  of  cases  involving 641  131 

when  writ  of  habeas  corpus  may  issue 642  133 

cases  involvinjgf,  appealaole 609  217 

common  law  jurisdiction  of  circuit  courts 722  252 

w:t  to  protect,  approved  Mar.  1. 1875 ^ . . .  637 

jurors  excluded  under  fourteenth  amendment 822  301 

rights  in  public  places,  conveyances,  etc 1  637 

remedies  and  punishment  for  violation  of 2  637 

jurisdiction  for  violations  of. 3  638 

all  races  nnd  colors  competent  as  jurors 4  639 

review  of  questions  toucning,  by  supreme  court 5  639 
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jurisdiction  of  district  court  to  protect 563  47 

jurisdiction  of  circuit  coarts  to  protect 629  119 

equal  etyoyment  of,  guaranteed  (act  March,  1875) 1  637 

remedies  for  violation  of  law  relating  to  (act  March,  1875).  2  637 

jurisdiction  of  courts  in  regard  to  ^t  March,  1875) 3  638 

CLAIMANT.    See  Rules  in  Admiralty—  > 

when  vessel  delivered  to —  ,  938  375 

delivery  to,  when  made  in  vacation 940  377 

delivery  to,  when  seized  in  rem 941  377 

to  pay  costs  before  delivery 979  399 

not  a  competent  witness  in  court  of  claims 1079  443 

examination  of  in  court  of  claims 1080  443 

CLAIMS.    See  Court  op  Claims — 

CLERKS  OF  COURTS— 

of  district  court,  appointment  of 555  44 

number  in  eastern  difltrict  of  Arkansas 556  44 

in  Kentucky 557  44 

in  western  district  of  North  Carolina 621  103 

of  Virginia ..622  103 

of  Wisconsin 623  103 

of  circuit  court,  appointment  of 619  102 

in  Kentucky 620  103 

power  to  aojoum 672  194 

orders  of  judge  in  equity,  etc 574,  638  126 

of  supreme  court,  appointment  of 677  196 

deputies  of 678  196 

to  keep  certain  records 679  196 

must  take  oath  of  ofiBce,  form  of 794  290 

give  official  bonds,  with  sureties 795  291 

ond  of  deputy  clerks 796  491 

to  report  list  of  jud^ents  to  solicitor  of  treasury 796  291 

to  forward  lists  of  judgments 797  291 

present  accounts  to  court 798  292 

power  of,  to  administer  oaths 799  292 

when  to  give  additional  bond 799a  292 

fees  of,  of  circuit  and  district  court 828  305 

rulo  us  to  allowance  for  per  diem 831  311 

compensation  retained  by 839  314 

semi-annual  return  made  by,  of  fees 833  312 

of  California,  Oregon  and  Nevada,  fees  of 840  315 

of  district  coui-t.  additional  compensation 842  316 

allowances  per  annum  to 843  316 

expenses  as  witnesses 850  319 

payment  of  surplus  fees,  into  treasury 844  317 

accounts  of,  to  be  certified * 846  317 

how  fees  of  paid 856  322 

how  fees  recovered : 857  322 

duty  on  issuing  attachment 926  371 

may  take  special  bail  de  bene  esse 947  380 

bill  of  fees  of,  how  taxed  and  when  part  of  judgment. . .  983  399 

bill  of  costs  of,  how  proved  or  allowed 984  400 

of,  in  Colorad(T,  powers  and  duties  of 4  40 

CLERK  OF  COURT  OF  CLAIMS- 

appointment  and  oath  of 1053  430 

salary  of 1054  4J0 
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CLERK  OF  COURT  OP  CLAIM&-Conti»ued— 

official  bond  of 1055  431 

power  to  disburse  contingent  fund 1056  481 

to  report  to  congress 1057  431 

authority  to  administer  oaths 1071  441 

list  of  judges  of 601 

CLERK  OF  SUPREME  COURT.    See  Clerks  of  Courts— 

COLOR— 

no  discrimination  on  account  of 1  637 

persons  of,  may  serve  as  jurors 4  689 

COLORADO— 

federal  judges,  etc.,  in 605 

act  to  further  administration  of  justice  in 1  -  8  39,  41 

included  in  eighth  circuit 1  39 

appointment  of  district  judge,  marshal,  etc.,  in 1  39 

terms  of  circuit  and  district  courts,  where  held  in 1  39 

powers  and  jurisdiction  of  courts  in 2  39 

salarv  of  district  judge  of 3  39 

marshal,  clerk,  etc.,  powers,  duties  and  compensation. . .  4  40 

right  of  appeal,  and  writ  of  error  to  courts  in 5  40 

district  judges  Nebraska  to  hold  courts  in 7  41 

transfer  of  causes  from  territorial  courts 8  41 

terms  of  circuit  and  district  courts  in Ch.  82,  58  68,  72 

COMMISSIONERS  TO  TAKE  TESTIMONY— 

court  of  claims  ma^  issue 1075  442 

examination  of  claimant  before 1080  443 

COMMISSIONERS.    See  Rules  in  Equity- 

appointment  of,  by  district  courts,  when 570  64 

COMMISSIONERS  OF  CIRCUIT  COURTS.    See  Rules  in 
Equity— 

appointment  and  powers  of 627  104 

marshal  not  to  act  as 628  105 

power  to  hold  to  security  of  the  peace 727  257 

power  to  enforce  awards  of  foreign  consuls ' . . .  728  258 

accounts  of,  to  be  certified •  846  317 

feesof 847  318 

as  against  United  States,  how  paid 856  322 

fees  of,  how  recovered 857  322 

letters  rogatory  from  United  States  courts 875  341 

power  to  take  bail  and  affidavits  in  civil  cases 945  379 

taxation  of  witness  fees  in  criminal  cases 981  399 

bill  of  fees  how  proved  or  allowed :  984  400 

power  to  arrest  or  imprison 1014  415 

power  to  enforce  payment  of  fine 1012  424 

COMMISSIONERS  OF  COURT  OF  CLAIMS- 

power  of  court  to  appoint 1075  442 

feesof. 1085  445 

COMPULSORY  PROCESS.    See  Rulbs  in  Equity— 

CONGRESS— 

members  of,  not  to  practice  in  court  of  claims 1058  431 

CONNECTICUT— 

constitutes  one  judicial  district 531  5 

termsof  district  court  in 572  73 
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CONNECTICUT-CONTINUED— 

included  second  judicial  drcoit 604  95 

terms  of  circuit  court  in 658  180 

federal  judges^  etc.,  in. ; 605 

CONSOLIDATION— 

of  actions  on  revenue  seizures 920  869 

of  causes  of  like  nature,  when 921  369 

CONSPIRACY— 

against  civil  rights,  jurisdiction  of 563  55 

jurisdiction  of,  m  circuit  courts. 629  120 

appeal  without  regard  to  amount sub.  5,  699  217 

CONSTITUTIONAL  RIGHTS— 

jurisdiction  of  suits  for  infringement  of 563  47 

CONSULS— 

jurisdiction  of  district  courts  in  suits  against 563  47 

supreme  court,  where  party 687  201 

mandamus,  when  issued  by  supreme  court 688  203 

United  States  courts  have  exclusive  jurisdiction  over. . . .  711  239 

awards  of,  by  whom  and  how  enforced 728  258 

CONTEMPT— 

power  of  courts  to  punish  for 725  255 

garnishee  failing  to  appear,  a 937  375 

court  of  claims  may  punish  tor 1070  440 

CONTINUANCE.    See  Rules  op  Supreme  Court— 

'    of  course  in  case  of  v«u»incy 602  94 

in  suits  against  officers 957  390 

in  suits  arising  under  the  postal  laws 958  390 

in  suits  on  debentures 959  391 

in  suits  on  bonds  to  recover  duties 960  391 

application  for,  on  oath  and  notice 960  391 

on  overruling  demurrer  to  indictment 1026  419 

CONVICTS— 

poor,  discharged  from  imprisonment  when 1042  424 

examination  and  oath  of 1042  424 

COPIES.    See  Evidence- 

of  proofs,  etc.,  certified  on  api>eal  to  circuit  court 632  124 

security  for  entering,  in  case  of  removal  from  state  court  639  126 

in  case  of  removal  by  corporation 640  130 

clerk  of  state  court  to  furnish,  on  removal 641  131 

of  record  refused  by  state  court,  remedy  for 645  137 

what  tabe  transmitted  to  supreme  court  On  appeal.. 698,  1013  215,  216 

record  to  be  annexed  and  returned. wi*^h  writ  of  error. . .  997  405 

of  department  records  and  papers,  received  in  evidence.  882  344 

records,  etc.,  in  office  of  solicitor  of  treasury 883  344 

office  of  comptroller  of  currency 884  344 

organization  certificate  of  bank,  when  evidence 885  345 

of  records,  etc.,  in  office  United  States  consuls 896  350 

bonds,  etc.,  annexed  to  treasury  transcripts 886,  887   345, 346 

returns  in  office  of  interior  department 888  347 

postmaster's  return,  when  evidence 889  347 

papers  in  office  of  sixth  auditor 889  347 

statement  of  postmaster  of  demand  to  delinquent 

postmaster 890  347 
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COPIES— Continued— 

of  record  and  books  in  gfeneral  land  office 891  348 

in  patent  office \ 892  348 

specitications,  etc.,  of  foreisrn  letters  patent 893  349 

printed  specifications  and  drawings,  etc 894  349 

journals  of  senate  and  bouse 895  350 

records  of  United  States  consuls,  etc 896  350 

in  new  books  of  record  in  certain  district  courts 897  850 

and  in  Nortb  Carolina  under  act  of  1872 898  351 

in  case  of  records  lost  or  destroyed 899-  901  351,  352 

of  circuit  and  district  courts,  northern  Illlinois. . . .  902-  904  352,  353 
of  legislative  and  judicial  proceedings  of  states — authen- 
tication of. 905  354 

records  in  offices  not  of  courts — authentication  of 906  355 

of  foreign  records  of  titles  to  land,  proof  of 907  857 

United  States  statutes,  Little  &  Brown  *s  edition 908  357 

COPYRIGHT— 

jurisdiction  of  suits  under  laws  of 629  114 

review  of  cases  of,  in  supreme  court 699  217 

exclusive  jurisdiction  of,  in  United  States  courts 711  289 

full  costs  allowed  in  suits  under  law  of 972  396 

CORPORATIONS— 

proceedings  against  debtors  of,  as  garnishees 935-    937  874,  375 

COSTS.    See  Rules  in  Admikaltt,  Rules  in  Equitt, 
Rules  of.  Supreme  Court — 

in  suits  on  marshal's  bond 784  286 

allowance  of,  in  circuit  courts 968  394 

when  United  States  not  liable  for 969  895 

when  not  allowed  in  seizure  cases 970  396 

when  double,  allowed  in  seizure  cases 971  396 

in  recovery  under  copyright  laws 972  396 

when  disallowed  in  infringement  cases 973  397 

of  prosecution  for  fine  or  forfeiture 974  397 

discretionary  in  offenses  not  capital,  when 974  897 

when  informer  liable  for 975  397 

of  derk,  marshal,  etc.,  by  whom  payable 976  397 

allowed  in  only  one  of  several  cases,  when 977  398 

on  several  libels  against  vessel 978  398 

when  to  be  paid  by  claimant  of  property  seized 979  399 

for  several  suits,  etc.,  when  one  bill  for 980  399 

taxation  of,  before  commissioner 981  899 

excess  of,  when  to  be  satisfied  by  attorney 9^2  399 

bill  of,  how  taxed 983  399 

bill  of,  how  verified  and  proved 984  400 

bond  for,  on  appeal  or  wnt  of  error 1000  407 

when  bond  for,  not  required 1001  408 

when  taxable  against  United  States 1001  408 

when  single  or  double  allowed  to  respondent 1010  413 

COMMON  LAW— 

jurisdiction  of  suits  at 629  110 

COUNSEL.    See  Attorney  and  Counsel— 

removal  of  cause  where  judge  has  been  of. 673  195 

COUNTER-CLAIM— 

jurisdiction  of,  by  court  of  claims 1059  433 

judgment  for,  by  court  of  claims 1061  436 
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Section* 

COURT  OF  CLAIMS.    See  Rules  in  Court  op  Claims— 

appeals  from,  when  and  how  taken 707  227 

time  and  manner  of  appeal  from 708  22B 

officers  of  not  to  act  as  attorneys  in 748  267 

judges  of,  appointment  of 1049  429 

organization  of 1049-  1058    429-481 

sealof 1050  '     429 

couit  rooms  for,  and  how  provided 1051  429 

sessions  of,  quorum ., 1052  430 

officers  of 1053  430 

salaries  of  clerks  of 1054  430 

bond  of  clerk  of. 1055  431 

disbursement  of  contingent  fund  of 1056  431 

reports  of,  to  Congress 1057  431 

copies  of  reports,  to  whom  furnished 1057  431 

members  of  congress  not  to  practice  in 105«  431 

jurisdiction  of 1059  432 

private  claims  before  congress,  transmitted  to 1060  435 

judgments  in,  for  counter-claim 1061  436 

decree  allowing  credits  on  accounts 1062  436 

departments  may  refer  claims  to 1063  437 

procedure  in  such  cases 1064  438 

judgments  in  such  cases,  how  paid 1065  438 

what  claims  not  cognizable  in 1066  43d 

claims  pending  in  other  courts 1067  439 

what  aliens  may  prosecute  claims 1068  439 

limitation  on  claims,  exceptions 1069  440 

may  establish  rules  and  punish  contempts 1070  440 

officers  of,  may  administer  oaths 1071  441 

petition  in,  and  requisites  of 1072  441 

petition  in,  where  dismissed 1073  441 

burden  of  proof  in. 1074  442 

may  appoint  commissioner  to  take  testimony 1075  442 

may  call  on  departments  for  information 1076  442 

when  testimony  not  to  be  taken 1077  443 

witnesses,  who  not  excluded 1078  443 

who  incompetent  as  a  witness 1079  443 

examination  of  claimant 1080  443 

when  testimony  taken 1081  444 

attendance  of  witnesses  in,  how  compelled 1082  444 

cross-examination  of  witnesses 1083  445 

how  witness  sworn 1084  445 

fees  of  commissioner 1085  445 

forfeiture  of  claim  for  fraud 1086  445 

new  trial  in,  on  motion  of  claimant 1087  446 

UnitedStates 1088  446 

judgments  in,  payment  of 1089  446 

mterest  on  judgments  in.  > 1090  447 

claims 1091  447 

payment  of  judgment  a  full  dischar^ 1092  447 

final  judgment  a  bar  to  further  claim *. 1093  447 

register  of  judges  of. 601 

COURTS   OP   THE   UNITED   STATES.      See   Circuit* 
Court,  District  Court,  Supreme  Court — 

judicial  districts 530-    550  5-38 

circuits 604  95 

district  coutiSy  organization  of. 551-    562  42-  47 

jurisdiction  of 563-    571  47-64 

sessions  of 572--    603  66-94 


INDEX.  655 

COURTS  OF  THE  UNITED  STATES— Contintjed— 

circuit  courts,  orgranusation  of • 605-  628      96-105 

jurisdiction  of 629-  657    106-145 

sessionaof 658-  672    179-194 

supreme  court,  organization  of 678-  68:^    195-200 

gurisdiction  of 687-  710    201-2;35 

in  admiralty  cases 692  209 

sessions  of 684  199 

court  of  claims,  org;anization  and  sessions  of 1049-  1058    429-431 

jurisdiction,  power  and  procedure...  1059- 1093    432-447 
supreme  court  of  the  District  of  Columbia,  provisions  con- 
cerning   811  299 

COURTS.    See  Rules  in  Aduiraltt,  Rules  in  Equitt— 

jurisdiction  of,  in  what  cases  jurisdiction  exclusive 711  239 

;^udges  of,  not  to  practice  as  counsel,  etc 713  242 

judges  may  resi^  at  age  of  seventy  on  salary 714  242 

circuit  and  district  courts  may  appoints  criers 715  242 

may  issue  writs 716  242 

writ  of  n^  e:rea^ 717  247 

temporary  restraining  order 718  248 

writ  of  injunction,  when 719  248 

iinunctions  not  to  stay  proceedings  in  state  courts 720  249 

wnen  state  laws,  rules  of  decision  in 721  249 

how  governed  in  cases  in  vindication  of  civil  rights 722  252 

equitable  actions,  when  sustainable 723  252 

power  to  compel  production  of  books 724  254 

impose  oaths  and  punish  contempts 725  255 

grant  new  trials 726  256 

bind  to  keep  the  peace 727  257 

enforce  awioxls  ot  foreign  consuls 728  258 

abjudications  when  all  parties  not  within  the  jurisdiction  737  261 

may  make  order  for  appearance  of  defendant 738  263 

how  parties  may  manage  causes  in 747  267 

may  issue  writs  of  habeas  corpus 751  269 

clerks  of,  to  give  bonds 795  291 

to  present  accounts  of  mone^  to 798  292 

jurors  in,  qualifications  and  exemptions 800  293 

witnesses  in,  qualifications  of 858  327 

writs  and  process,  how  signed  and  sealed 911  361 

from  what  day  to  bear  teste 912  362 

CRIERS- 

drcuit  and  district  courts  may  appoint 715  242 

CRIMES  AND  OFFENSES.    See  Baii/- 

jurisdiction  in  district  courts 563  47 

of  circuit  courts 629  121 

against  the  United  States,  jurisdiction  exclusive ^ . .  711  239 

capital  cases,  in  what  county  to  be  tried 729  259 

on  the  high  seas,  in  what  district  triable 730  259 

commenced  in  6ne  district,  completed  in  another,  where 

triable 731  259 

duty  of  district  attorneys  to  prosecute 771.  279 

costs  on  conviction  for 974  397 

arrest,  etc.,  when  and  by  whom  made 1014  415 

when  not  infamous,  how  prosecuted 1022  418 

challenges  in  trials  of 1031  420 

bail  in  cases  not  capital 1015  416 

admitted  to,  in  capital  cases 1016  416 

in,  removed  from  state  courts 1017  416 
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8ectlo&« 
CRIMINAL  CAUSES.    See  Rules  of  Supreme  Court— 

monthly  adjournment  for  trial  of 578  85 

special  sessions  of  circuit  court  for  trial  of 661  190 

bow  directed,  place  of  adjournment 662  190 

procedure  on  writ  of  error  to  state  court 710  235 

precedence  of,  in  supreme  court 710  285 

remission  of  penalty-  of  reco^izance,  when 1020  417 

testimony  belore  congress,  not  used  in,  except 859  •)2S 

pleadings,  disclosures,  when  not  used  in 860  •)29 

defendant  may  be  convicted  of,  or  of  attempt,  or  less 

offense 1035  421 

CRIMINAL  PROCEDURE.    See  Bail,  Evidence,  etc.— 

what  testimony  not  used  in 859  S28 

pleadings,  etc.,  not  to  be  used  in,  except,  etc 860  329 

arrest  and  removal  for  trial 1014  415 

bail  in  cases  not  capital 1015  416 

when  bail  taken  in  capital  cases 1016  416 

bail  in  cases  removed  from  state  court 1017  416 

surrender  of  bail 1018  417 

new  bail,  when  required 1019  417 

when  penalty  remitted 1020  417 

indictment,  must  be  concurred  in  bjr  twelve  jurors 1021  418 

prosecution  of  offenses  a^^ainst  elective  francnise 1022  418 

peijury,  how  charged  in  mdictment 1023  418 

charges  joined  in  one  indictment 1024  418 

defects  in  matters  of  form,  not  fatal 1025  419 

judgment  on  demurrer  to  indictment 1026  419 

one  writ  sufficient  on  several  indictments 1027  419 

copy  of  writ  is  iailer^s  authority 1028  419 

writ  of  removal  to  another  district 1029  420 

when  writ  not  necessary 1030  420 

practice,  peremptory  challenges 1031  420 

plea  entered  when  prisoner  stands  mute 1032  420 

issue  on  plea  of  not  guilty 1032  420 

prisoner  furnished  with  copy  of  indictment 1033  42 1 

•counsel  allowed  to  jprisoner 1034  421 

prisoner  allowed  witnesses  and  process .' 1034  421 

verdict  for  offense  less  that  the  one  charged 1035  421 

against  some  of  joint  defenants 1036  42t 

indictments  remitted  by  circuit  and  district  courts 1037  422f 

from  district  ^  circuit  court 1038  422 

'  -capital  cases  remitted  to  circuit  courts 10^9  423 

execution  suspended  by  appeal  in  capital  cases 1040  423 

how  judgment  for  fines  collected i .  ...  1041  423 

poor  convict,  when  and  how  discharged. 1042  424 

oath  to  be  taken  by  poor  convict 1042  424 

limitation  of  prosecution  in  capital  offenses 1043  425 

in  cases  not  capital 1044  425 

effect  of  fleeing  from  justice 1045  426 

of  crimes  under  revenue  laws 1046  427 

penalties  and  forfeitures 1047  427 

parties  beyond  reach  of  process  during  rebellion 1048  428 

CROSS- APPEALS.    See  Rules  op  Supreme  Court— 

CROSS-BILL.    See  Rules  m  Equity— 

CROSS-LIBEL.    See  Rules  ik  ADinRAiiTY— 
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CUSTOMS— 

prosecutions  under,  duty  of  district  attorneys 838  814 

when  judgment  rendered  in  suits  to  recover 960  391 

whatjudgment  for,  to  recite 962  392 

interest  on  bonds  given  for 963  392 

burden  of  proof  in  suits  upon  seizures 909  358 

DAKOTA— 

territorial  judges,  etc.,  in 632 

DAMAGES.    See  Rules  iv  Admiraltt,  Rules  of  Su- 
preme Court — 

for  frivolous  appeal 1010  413 

DEATH.    See  Rules  op  Supreme  Court — 

of  sole  party  to  action,  substitution,  etc 965  388 

of  one  of  several  parties,  substitution,  etc 956  889 

DE  BENE  ESSE— 

depositions  when  so  taken 863  330 

mode  of  taking 864  333 

how  transmitted,  used,  etc 865  335 

when  recognisances  so  taken 947  380 

DEBENTURES—  , 

jurisdiction  of  district  courts  in  suits  on 563  47 

circuit  courts  on 629  114 

judgment  in  actions  upon 959  391 

mterest  allowed  on 965  393 

DEBT— 

jurisdiction  of  district  court  where  United  States  a  party .  563  47 

imprisonment  for,  where  not  allowed 990  402 

what  may  be  sued  in  court  of  claims 1059  433 

when  set-off  against  claims  due  the  United  States 1061  436 

when  barred  by  adjudication 1093  447 

DECISIONS  OP  COURTS— 

when  state  laws  rules  of 721  249 

DECREES.    See  Rules-  ik  Admiralty,  Rules  in  Equity. 

what  may  be  appealed  to  circuit  court 631  123 

power  of  circuit  court  to  aflBrm  or  reverse 636  125 

what,  appealable  to  supreme  court 692  209 

reviewaDie  on  certificate  of  division 693  213 

mandate  of  supreme  court  in  prize  cases 701  220 

of  territorifd  courts,  when  reviewable 702  222 

statement  of,  to  solicitor  of  treasnnr 797  291 

of  foreign  courts,  authentication  of. 907  357 

iien  of,  when  and  how  ceases 967  894 

to  include  costs 983  399 

on  accounting  in  court  of  claims 1062  436 

DEEDS.    See  Rules  in  Equity— 

DEFAULT.    See  Rules  in  Equity,  Rules  in  Admiralty,  . 
Rules  op  Supreme  Court — 

of  garnishee  for  contempt 937  375 

judgment  on,  in  cases  of  forfeiture  of  bond 961  391 

DEFINITIONS— 

of"  circuit  justice''...^ 605  96 

offoHo 854  321 

42 
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DELAWARE— 

constitutes  one  judicial  district 531  5 

terms  of  district  court  in w hJ2  78 

is  included  in  third  judidal  circuit 604  05 

terms  of  circuit  court  in 658  180 

federal  judges,  etc.,  in 606 

DEMURRER.    See  Rules  in  Equity— 

defects  or  want  of  form  in  pleading  not  ground  of 954  383 

judgment  on»  in  suit  for  forfeiture  of  bond 961  391 

to  indictment  overruled,  what  judgment 1026  419 

DEPARTMENTS— 

copies  of  books  and  records  in,  when  evidence. 882  314 

may  refer  claims  to  court  of  claims 1068  437 

proceedings  on  referred  claims 1064  4^ 

judgment  in,  how  paid 1065  438 

court  of  claims  may  demand  information  of 1076  442 

when  may  refuse  information 1077  448 

DEPOSIT  IN  CX)URT.    See  Rules  i»  Admibaltt,  Rules 
IN  Equity — 

DEPOSITIONS.     See  Rules  in  Admiralty,  Rules  in 
Equity,  Rules  of  Supreme  CJourt — 

de  bene  esse,  when  taken 863  830 

notice  in  writing  to  be  given 863  330 

witnesses  may  be  compelled  to  appear 863  830 

manner  of  taking 864  3:^3 

transmission  of,  to  court 865  385 

under  B.  dedimus  potestatem 866  336 

in  perpetuam  ret  menioriam 866  336 

in  perpetuam,  when  Bdmiaaible 867  837 

how  taken  under  (/^(ffmif^ 868  837 

svbpcena  duces  tecum  under  dmliinus 869  338 

when  and  where  witness  bound  to  attend  taking  of 870  389 

letters  rogatory,  how  obtained 875  341 

in  District  of  Columbia,  used  elsewhere 871-  874  389,  340 

DEPOSITIONS  IN  DISTRICT  OF  COLUMBIA— 

commissions  for,  when  issued 871  839 

without  notice  or  commission 872  840 

manner  of  taking  and  transmitting 873  840 

compensation  of  witness,  in  such  cases 874  840 

DEPUTY  CLERKS—  '    ' 

of  district  courts,  how  appointed 558  44 

in  Indiana  and  Iowa,  appointment  of . . . .' 559,  560  43 

compensation  of,  district  courts 561  45 

of  circuit  courts,  how  apx)ointed 624  103 

court  of  Indiana,  appointment  of 625  104 

compensation  and  payment  of. 626  104 

of  supreme  court  how  appointed 678  196 

when  not  allowed  to  act  as  attorney 748  267 

penalty  for  so  acting 749  267 

oath  of  office 794  290 

bonds  of,  in  circuit  and  district  court 7%  291 

DEPUTY  MARSHAL- 

not  to  act  as  court  commissioner 628  105 

when  not  to  act  as  attorney '. 748  267 

appointment  and  removal  of 780  288 
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DEPUTY  MARSHAL— Continued— 

oath  of  office,  and  where  taken 782  284 

has  power  of  sheriffs,  etc , 7^8  288 

continaes  in  office  on  death  of  marBhal 789  288 

may  execute  process  on  removal,  etc 790  289 

pen  iy«/acm«,  when  not  to  be  served  by 803  296 

no  per  diem  allowed  to,  on  rule  days 831  311 

proportion  of  fees  allowed  to 841  316 

when  party  to  a  suit,  who  to  execute  process 922  369 

DIMINUTION  OF  RECORD.    See  Rules  of  Supreme  Court. 

DISABILITY— 

of  district  judge,  cause  to  be  certified 587  87 

duty  of  clerk  of  district  court 588  88 

effect  of  removal  of  disability * 588  88 

powers  of  judf^e,  where  vested  during 589  89 

power  and  authority  of  district  derk 590  89 

when  to  perform  duties  of  judge 591  90 

jurisdiction  of  circuit  court  in  cases  of  transfers  for 637  125 

DISCOVERY— 

not  to  be  used  against  party,  when 860  329 

prosecution  for  peijury  in  making  when 860  329 

DISMISSAL.  See  Rules  in  Admiralty,  Rules  in  Equity, 
Rules  op  Supreme  Court. 

of  cause  removed  from  state  court,  when 5  172 

DISTRICT  ATTORNEYS- 

in  Colorildo,  powers  and  duties  of 4  40 

appointed  in  judicial  district 767  277 

term  of,  and  oath  of  office 769  278 

compensation  of 770  279 

duties  of 771  279 

statements  of  suits  transmitted  by 772  280 

return  to  treasui^,  when  made  by 773  280 

returns  to  commissioners  of  internal  revenue 774  281 

report  by 775  281 

how  vacancy  in  office  of  filled 793  290 

counsel  fees  of,  in  criminal  cases 793  290 

fees  in  proceedings  under  revenue  laws 825  304 

not  allowed  to,  in  certain  cases 826  304 

for  defense  of  revenue  officer 827  304 

'    when  allowed  per  diem  for  attending  court 831  311 

to  make  semi-annual  return  to  attorney-general. . . .  833,  8^^  312 

amount  of  fees  allowed  may  be  retained  by 835  313 

for  office  expenses  in  southern  district  of  New 

York 836  313 

when  must  prosecute  frauds  on  revenue  and  report  facts.  8^3 s  314 

in  Oregon  and  Nevada 837  314 

additional  compensation  in  prize  cases  842  316 

annual  allowance  to,  how  made 843  316 

to  pay  over  surplus  fees,  when  and  where 844  317 

may  send  surplus  to  accounting  officer,  when 845  317 

payment  of  fees  where  United  States  liable 856  322 

m  other  cases,  how  recovered 857  322 

bill  of  costs  for  several  suits 980  399 

of  fees,  taxation  of 983  399 

manner  of  proving  before  taxed 984  400 

may  file  infoxmations  for  prosecutions 1022  418 
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DISTRICT  ATTORNEYS— Continued— 

duties  of  on  discharge  of  pKX)r  convict 1042  424 

may  have  indictments  remitted,  when 1037  422 

in  Alabama,  where  to  perform  duty 767  278 

Georgia,  where  to  perform  duty 767  278 

district  of  Iowa 768  278 

southern  New  York,  compensation 8*36  313 

fees  of,  in  Nevada  and  Oregon 837  814 

in  South  Carolina,  where  to  perform  duty 767  277 

DISTRICT  OF  COLUMBIA— 

federal  judges,  etc.,  in 606 

DISTRICT  COURTS.    See  Rules  in  Admiralty— 

organization  of 551,  562  42-45 

judicial  districts,  construction  of. 530-  550  5-  38 

jurisdiction  of , 563  47-  59 

judges  of,  appointment  and  residence 551,  552  42,  43 

sessionsof 572-  603  66 

proceedings  of,  on  seizures  for  forfeiture 564  59 

prize  cases  pending  appeal . . .-. 56'>  60 

trial  of  issues  of  fact,  by  jury,  except,  etc 566  60 

transfer  of  records  to.  of  territorial  courts 567  62 

demand  for  records  of  territorial  courts 568  63 

jurisdiction  when  cases  transferred  to 569  64 

*    may  appoint  commissioners  to  appraise  goods 570  64 

when  to  have  circuit  court  powevs 571  64 

terms  of,  in  various  districts 572  66 

in  Colorado,  ch.  82,  Feb.  15.  1879 1-  10  68-72 

effect  of  changing  terms 573  84 

always  open  for  certain  purposes. 574  84 

to  hold  adjournment  terms  for  criminid  trials,  when 578  85 

adjourned  terms  in  certain  districts 579,  580  85 

special  terms  of,  when  held 581  85 

adjournments  of  for  absence  of  judge 583  86 

in  certain  states 584,  585  87 

when  business  in,  certified  to  circuit  court 587  87 

intermediate  terms  in  California,  Iowa  and  Tennessee...  586  87 

suits  brought  in,  after  order  to  certify. . . ' 588  88 

powei-s  of,  where  vested  during  disability  of  judge 589  86 

preparatory  proceedings  in  admiralty  cases 590  89 

who  mav  designate  judge,  etc : 591  90 

duties  of  another  judge  where  business  has  accumulated.  592  90 

when  chief  justice  to  designate ' 593  91 

revocation  and  new  appointment,  when 594  91 

district  judge  must  comply 595  91 

designation  when  required  by  public  interest 596  92 

expenses  of,  in  southern  district  of  New  York 597  92 

disability  of  judge  of,  in  Florida 598  92 

northern  district  of  New  York.  599  92 

eastern  district  of  New  York . . .  600  9^^ 

when  judge  of,  interested  in  suit 601  93 

continuances  in  cases  of  vacancy  of  judge 602  94 

what  judge  to  hold,  in  case  of  vacancy 603  94 

in  Tennessee,  when  judge  of  circuit  to  act 582  86 

appeal  from,  to  circuit  court,  when  allowed 631  123 

district  court  not  to  vote  on  appeal,  when 614  99 

writ  of  error  from  circuit  court  to 633  124 

limitation  of  appeal  or  writ  of  error 635  125 

jurisdiction  in  cases  of  disability  of  judge  of 637  125 
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DISTRICT  COURTS— Continued— 

appeals  from  decrees  in  prize  cases,  when 695  214 

jaagments  in  transfered  cases  from  territorial  coart 704  224 

criers  of,  appointment  and  compensation 715  242 

powers  of,  to  issue  writs ; 716  242 

may  hold  to  security  of  the  peace 727  257 

when  may  make  restraining  order 718  24d 

restrictions  on  power  to  grant  ixgunctions 719  248 

power  to  enforce  foreign  awards 728  256 

issue  writs  ot  habeas  corpus 751  269 

judges  of,  may  issue  writs  of  habeas  corpus 752  271 

to  regulate  practice  in 918  368 

allow  amendment  of  process 948  380 

indictments    when   remitted    by   district    and    circuit 

courts 1087,  1038  422 

indictments  for  capital  offenses  remitted 1039  423 

clerks  of,  how  appointed 555  44 

number  of,  in  west  Arkansas 556  44 

Kentucky 557  44 

in  western  North  Carolma 621  103 

Virginia 622  103 

Wisconsin 623  103 

deputy  cferks  of 558  44 

in  Indiana. . . .  < 559  45 

Iowa: 560  45 

compensation  of 561  45 

records  of,  where  Kept 562  45 

oath  of  clerk  and  deputy  of. 794  290 

bonds  of  clerk  and  deputy  of. 795,  796  291 

may  take  8{>ecial  bail 947  380 

proceeding  in  admiralty,  when  may  take 590  89 

deputies  not  to  act  as  attorneys 748   ^  267 

DISTRICT  JUDGES.    See  Rmjss  of  Supreme  Coubt— 

appointment  and  residence  of. 551-  558  42,43 

salaries  of 554  43 

when  to  designate  depository  for  records 562  45 

to  demand  records  of  territorial  courts,  when 568  63 

may  appoint  commission  to  swear  appraisers 570  64 

•  make  orders  at  chambers 574  84 

how  cases  conducted  in  case  of  disability 587  87 

when  disabiUtv  removed 588  88 

where  power  vested,  during  disabili^ 589  89 

who  designated  to  perform  duties  oi. 591  90 

when  business  accumulates 592  90 

when  chief  justice  may  designate 593  91 

revocation  and  new  appointment  of 594  91 

appointee  must  comply  with  desi^ation 595  91 

when  public  interest  requires  designation 596  92 

expenses  of  judge  designated,  etc.,  how  paid 597  92 

of  district  of  Florida,  where  disability  of 598  92 

New  York,  disability  of. 599  92 

when  judge  in  eastern  district  of  New  York  may  act  in 

southern 600  93 

when  disabled  by  interest 601  93 

continuance  of  causes,  when  vacancy  in  office  of 602    -  94 

who  may  act  in  case  of  vacancy  in 603  94 

not  to  vote  on  appeals  in  circuit  court,  when 614  99 

oath  of  office  of 712  99 

restricted  in  granting  injunctions 719  102 

duty  of,  on  removal  of  onenders 1014  415 
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DISTRICT  OF  COLUMBIA— 

appeals  from  supreme  court  oi 705  225 

supreme  coart  of  may  discharge  grand  jwry 811  299 

use  of  depositions  taken  in,  in  smts  elsewhere 871  839 

when  no  commission  or  notice  neoessaiy 872  840 

manner  of  taking  depositions  in,  and  transmitting 873  340 

witness' fees  in 874  340 

DISTRICTS.    See  Judicial  Distmcto— 

United  States  divided  into 530-  550  5-41 

DOCKET.    See  Rulbs  in  EquiTT,  Rules  of  Sufbexb 
Court — 

ELECTIVE  FRANCHISE— 

removal  of  suits  involving  from  state  courts 643  133 

jurisdiction  of  circuit  courts  under  laws  respecting 629  119 

EMBASSADORS— 

jurisdiction  of  Supreme  Court,  exclusive 687  201 

mandamus  may  issue  in  behalf  of,  when 688  203 

supreme  court  nas  exclusive  jurisdiction  of,  etc 711  241 

EMBEZZLEMENT.    See  Rules  in  Abkibaltt— 

EQUITY-    See  Rules  in  Equitt— 

jurisdiction  in  district  courts  when 563  47 

jurisdiction  in  circuit  court  when 629  110 

suit  dismissed,  when  remedy  at  law 723  252 

what  final  record  in  cause  of  to  contain 750  268 

mode  of  proof  in  suits  in 862  330 

form  of  mesne  process,  and  proceedings 913  362 

forms  and  modes  of  procedure  in 918  368 

what  power  prescribes  forms,  etc 917  367 

appeals  in,  from  circuit  courts 692  209 

within  what  time  taken 1008  412 

ERROR— 

assignment  of  returned  with  writ  of  error 997  405 

jurisdiction  of  writs  of 633,  635,  691, 693,  702-706.  709 

124, 125, 206,  213,  222, 228 

procedure  on  writs  of 997-  1011    405-414 

bail  when  criminal  case  removed  from  state  court 1017  416 

EVIDENCE.  See  Rules  in  Admiralty,  Rules  in  E<2uitt, 
Rules  of  Supreme  Court — 

power  of  courts  to  order  production  of 724  254 

provisions  concerning  witiiesses,  etc 858-  910    327-858 

supreme  court  to  prescribe  modes  of  obtaining  in  equity, 

etc.,  cases 862,  917  330,867 

United  States  statutes,  copies  are 908  357 

copies  of  books,  etc.,  in  departments 882-  884  344 

tianscriptfi  and  original  papers  are 698  216 

of  certincate  of  organization  of  national  bank 885  345 

proceedings  of  treasury  department,  etc 886  345 

copies  of  records  in  trials  for  embezzlement 887  346 

of  return  of  contracts  to  interior  department. 888  347 

certain  post-ofQce  records,  etc 889,  890  347 

records  of  general  land  office,  etc 891  348 

records  in  patent  office 892-894  348,  349 

journals  of  congress 895  350 

records,  etc.,  in  offices  of  consols 896  S50 
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EVIDENCE— Continued— 

new  books  of  certain  courts  in  Florida,  Iowa,  Eapsas, 

Minnesota,  North  Carolina  and  Wisconsin 897,  898   350,  351 

copies  of  records  of  courts  lost  or  destroyed 899-  904    351-353 

authentication  of  records,  full  &ith,  etc 905  354 

records  in  offices  not  pertaining  to  courts 906  355 

of  foreign  records  of  land  titles  m  United  States ; .  907  357 

of  books  and  papers  in  territorial  offices 906  355 

burden  of  proof  on  claimant  of  property  seized 909  358 

judicial  proceeding  when  not  to  be  used  as 860  329 

of  wiisicsses  before  congressional  committee^. 859  328 

EXAMINATION.    See  Rules  in  Equity-- 

EXCEPTIONS.  See  RuiiSs  in  Admiralty,  Rules  in  Coubt 
OP  Claims,  Rules  in  Equity— 

bill  of,  how  authenticated •. 953  383 

EXECUTIONS.    See  Rules  in  Admiralty,  Rules  in  Equity— 

mandate  for,  from  supreme  court * 70l  220 

when  supreme  court  may  issue 709  228 

in  common  law  cases,  how  regulated 916  366 

on  judgment  for  custom  duties 962  392 

where  to  run  in  state  of  more  than  one  district 985  400 

upon  judgment  for  use  of  United  States 986  400 

how  stayed  on  application  for  new  trial 987  401 

when  stayed  for  one  term 988  401 

not  to  issue  against  revenue  officer,  when i .  989  401 

no  imprisonment  on,  for  debt 990  402 

discharge  from  imprisonment  on 991  402 

^oOds  levied  on  to  oe  appraised 993  403 

in  case  of  death  or  removal  of  marshal 994  404 

when  not  to  issue  within  sixty  days 1007  412 

postponement  of,  on  judgment  of  death 1040  423 

to  enforce  payment  of  -fine  or  penalty , 1041  423 

statement  of  proceedings  upon,  by  marshal 791 ,  792  289 

EXECUTORS— 

when  not  competent  witnesses 85B  327 

made  party  on  death  of  party 955  388 

EXEMPTIONS— 

from  service  as  jurors,  when 800  293 

of  property  from  execution,  when 916  366 

FACT- 

issues  of,  how  tried  in  district  court 566  60 

when  trial  by  jury  in  circuit  court 648  140 

when  by  the  court,  findings  of 649  140 

review  of  rulings  of  court  on  trial  of 700  219 

no  reversal  for  error  of,  on  writ  of  error 1011  414 

FEES.    See  Rules  op  Supreme  Court — 

general  provisions  relating  to 823-  857    302-322 

to  be  taxed  in  suits,  what 823  302 

of  attorneys,  solicitors,  etc 823,  824  302,303 

in  cases  or  revenue  and  on  official  bonds....  825    •       304 

what  not  allowed  in  suits  on  bonds 826  304 

in  cases  of  defense  of  revenue  officer 827  304 

of  clerk  of  court  of  United  States 828  305 

marshal 829,  830    307-311 
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for  attendance  of  marshal  on  rule  day. 831  311 

of  marshal  of  sapreme  court 832  311 

semi-annual  return  of,  made  by  marshal 833  312 

what  returns  to  include 834  812 

compensation  of  district  attorney 835  313 

of  district  attorney  in  southern  district  of  New  York. . . .  836  813 

district  attorney  and  marshal  of  Oregfon  and  Nevada.  837  314 

in  prosecutions  for  frauds  on  the  revenue 838  314 

what  may  be  retained  bv  clerk 839  314 

chargeable  by  clerks  of  California,  Oregon  and  Ne- 
vada   840  315 

may  be  retained  by  marshal *. 841  310 

additional  compensation  in  prize  cases 842  316 

annual  allowance,  when  to  be  made 843  816 

payment  of  surplus  into  treasury 844  317 

returns  of,  by  clerk,  etc.,  to  be  audited 845  317 

accounts  of,  certi^ed  by  district  judge 846  817 

of  commissioners,  list  of . . .   847  818 

witnesses,  and  how  taxed 848  S\^ 

officer  of  court,  not  to  have  witness  fees 849  319 

expenses  of  clerks  as  witnesses,  when  allowed 850  319 

compensation  of  seamen  sent  home 851  320 

of  grand  and  petit  iurors 852  320 

printers,  for  publishing  notices,  etc 853  321 

meaning  of  folio 854  321 

payment  of,  to  jurors  and  witnesses 855  321 

of  officers  of  court,  when  paid 856  822 

how  recovered  in  other  cases 857  322 

of  commissioner  of  court  of  claims 1085  445 

when  informer  alone  liable  for 976  397 

taxation  of  witnesses,  before  comnussioner  in  criminal 

cases 981  899 

bill  of,  when  i*ecoverable,  to  be  taxed 983  399 

FIERI  FACIAS.    See  Rules  in  Admiralty— 

goods  taken  on,  to  be  appraised 993  403 

FINAL  DECREE— 

of  circuit  court,  appeal  allowed  from 692  209 

ceitificate  of  division 693  213 

supreme  court  of  territory,  reviewable 702  222 

supreme  court  of  District  of  Columbia,  review  of.. . . .  705  225 

state  court,  when  and  how  reviewable 709  228 

FINAL  JUDGMENT— 

what  reviewable  on  error  in  circuit  comrt 633  124 

supreme  court 691  206 

what  reviewable  on  certificate  of  division 693  2!3 

of  supreme  court  of  territory 702  222 

supreme  court  of  District  of  Colombia 705  225 

state  court,  when 709  228 

FINAL  PROCESS.    See  Rules  in  Equity. 
FINAL  RECORD.    See  Record. 

FINDING— 

etFect  of  in  circuit  court  without  jury 649  140 

in  circuit  court  in  admiralty,  tried  by  jury  (Feb.,  1875). . .  566  60 

review  of,  limited  to  questions  of  law 1  236 

of  any  o^ense  included  in  charge 1035  421 

in  patent  cases(Feb.  16, 1875) 2  236 
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suits  for,  to  be  stated  to  solictitor  of  treasuiy 772  280 

.  district  attorneys  to  prosecute  for 838  314 

when  costs  in  suit  for,  paid  by  defendant 974  397 

execution  to  enforce  payment  of 1041  423 

discharge  of  poor  convict  from  jail  for 1042  424 

suits  to  recover,  to  be  in  name  of  United  States 919  368 

jurisdiction  of  suits  for 663,629,711,  732    49,113, 

240  259 

costs  in  suits  for.  who  to  pay 969,  974,  975,  976  395*,  397 

clerk's  and  marshal's  fees  in  suits  for 976  397 

FLEEING  FROM  JUSTICE— 

statute  of  limitation  does  not  apply  to  person 1045  426 

FLORIDA— 

divided  into  two  judicial  districts 534  7 

terms  of  district  court  in 534,  572,  575,  598,  658  7,  74 

courts  at  Tampa  in 2  7 

court  in  southern  district,  always  open 576  84 

in  case  of  disability  of  judge. 598  92 

included  in  fifth  circuit 604  95 

terms  of  circuit  court  in 658  180 

transciipt  of  records  of  district  court,  when  evidence. . .  897  350 

federal  judges,  etc.,  in 607 

FOLIO- 

definition  of  term 854  321 

FORECLOSURE.    See  Rules  nr  Equity— 

FOREIGN  BILL  OF  EXCHANGE— 

jurisdiction  of  circuit  court  in  suits  by  assignee  of 629  107 

FOREIGN  RECORDS— 

manuer  of  authentication  of 907  857 

FOREIGN  SEAMEN— 

courts  may  enforce  awards  between 728  258 

FORFEITURES— 

suits  for,  jurisdiction  of 563  47 

proceedings  for,  in  what  district 564  59 

when  circuit  court  has  jurisdiction . .'. 629  119 

suits  for,  where  tried 7*32  259 

seizures  for,  where  prosecuted 784  260 

how  judgment  for  rendered  on  demurrer 961  391 

when  defendant  to  pa^  costs  in  prosecutions  for 974  897 

limitation  of  prosecution  for 1047  427 

of  claims  for  fraud 1086  445 

proceedings  for,  on  seizures,  etc 923  370 

FOREMAN— 

of  grand  jniy,  may  administer  oaths 809  298 

FORMS.    See  Rules  in  Equity- 

ofoath  of  United  States  judges 712  241 

office  of  marshal 782  284 

clerk  of  courts 794  290 

defects  of,  amendment  of 954  383 

defects  in  indictment,  effect  of 1025  419 
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FRAUDS— 

jurisdiction  of  district  courts  id  salts  for 563  47 

court  of  claims  may  ac^judge  forfeiture  for 1086  445 

FRIVOLOUS  APPEAL.    See  Rules  of  Suprbmb  Coubt— 

GARNISHEE.    See  Rules  ik  Admibaltt— 

proceeding  by  the  United  States  against  debtors  of  cor- 
porations   935  374 

debtors  -may  be  summoned  as 935  374 

when  judgment  rendered  a^nst 935  374 

when  issue  tendered  by  Umted  States 936  375 

attachment  against,  for  contempt 937  375 

GEORGIA— 

jud^  appointed  in 552  6 

divided  mto  two  judicial  districts 535  8 

southern  district  diyided 2  8 

terms  of  district  court  in 572  9,74 

terms  of  at  Macon .3  9 

a4Joumment  of  court  in  absence  of  judge 584  86 

jurisdiction  of  actions  in  courts  in 4  9 

jurisdiction  of  offenses  in 5  9 

transfer  of  civil  actions  at  Savannah 6  9 

removal  of  suits  from  state  courts 7  10 

residence  of  jurors,  in  division 8  10 

included  in  fifth  circuit 604  95 

terms  of  circuit  courts  in 658  181 

duties  of  district  attomev  in  southern  district 767  277 

duties  of  marshal  in  soutnem  district 776  282 

office  of  marshal,  where  kept  in  n<n:tiiem  district  of. ... .  777  283 

salary  of  marshal 781  283 

federal  judges,  etc.,  in.  • .  • 608 

GRAND  JUROES- 

to  be  summoned  but  once  in  two  years 812  299 

when  summoned  in  western  district  of  Arkansas 814  299 

what  number  necessary  to  find  indictment 1021  418 

disqualifications,  and  challenges  of 820,  822  301 

GRAND  JURY— 

number  of  members  of 808  298 

foremen  of,  powers  of. 809  298 

when  summoned 810  298 

when  discharged  by  the  court 811  299 

how  often  summoned 812  299 

in  district  court  may  act  in  circuit  court 813  299 

number  df,  in  Arkansas 814  299 

number  in  Indiana  and  Kentucky 815  300 

at  special  terms  in  North  Carolina 816  300 

how  drawn  in  western  district  of.  South  Caiolina 817  300 

charge  to,  in  Vermont 818  300 

who  disqualifi^  to  act  as 822  301 

GUARDIAN  AD  LITEM.    See  Rules  ik  Equztt— 

HABEAS  CORPUS— 

writ  of,  in  cases  removed  from  state  court 642,  643  133 

United  States  courts  may  issue  writ  of 751  269 

judges  may  issue '. 752  271 

when  to  issue 753  271 

application  for,  how  made 754  273 
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allowance  and  direction  of  writ 755  273 

when  writ  of  returnable 756  274 

form  of  return 757  274 

body  of  party  to  be  produced 758  274 

day  set  for  bearing 759  274 

petitioner  may  deny  return 760    *      274 

summaiy  hearing  and  disposition  of  party 761  274 

notice  in  case  of  foreign  citizen,  etc 762  275 

appeals  to  circuit  court  in  cases  of 763  275 

supreme  court,  when 764  276 

how  appeals  taken 765  276 

proceedmgs  of  state  void  pending  appeal 766  276 

HEIR.    See  Rules  in  EquiTT— 

HIGH  SEAS- 

offenses  committed  on,  where  triable *.  780  259 

HYPOTHECATION.    See  Rules  in  Admiralty— 

IDAHO.    See  Rules  op  Supreme  Court — 

territorial  judges,  etc.,  in « 632 

ILLINOIS— 

divided  into  two  judicial  districts 586  10 

terms  of  district  courts  in 572  74 

included  in  seventh  circuit 604  95 

terms  of  circuit  courts  in 658  181 

salary  of  marshal  in 781  283 

proceedings  to  restore  lost  records  in 902  352 

oopies  of  lost  records  as  evidence 903  853 

duty  of  district  attorney  as  to  restoration  of  records  in . .  904  353 

federal  judges,  etc.,  in 609 

IMPORTO- 

circuit  court  jurisdiction  respecting 629  111 

IMPRISONMENT.    See  Rules  in  Admiralty— 

not  allowed  on  division  of  opinion  of  judges 651  141 

before  indictment  not  to  extend  beyond  term,  etc 810  298 

not  allowed  for  debt  processes,  when 990  402 

discharge  from,  according  to  state  laws 991  402 

privileges  of  jail  yard  in  cases  of 992  403 

by  whom 'offenders  committed 1014  415 

eze<2jition  for  fine  does  not-  discharpfe  from 1041  423 

poor  convicts  may  be  discharged  from 1042  424 

bail  may  be  taken  where  imprisonment  for  debt  not 

abolished 942  378 

INDIANA— 

constitutes  one  judicial  district *  531  5 

deputy  clerk  at  New  Albany  and  Evansville 559  45 

terms  of  district  court  in Ch.  269,  572  74 

duration  of  terms,  when  not  limited 577  84 

acljoumed  terms  of,  when 579  85 

power  to  acijoum 580  85 

aotjonmment  for  absence  of  judge 584  86 

when  ac^oumment  b^  written  oiaer  of  judge •  585  87 

included  in  seventh  circuit 604  95 

deputy  clerks  in,  at  what  places  appointed 625  104 

terms  of  circuit  courts  in Ch.  269,  658^74,181 
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INDIANA— Continued—  * 

special  Bessions,  when  held  in 655  191 

what  business  transacted  at 670  193 

suits  at  New  Albany  and  Evansville,  how  commenoed. .    748  266 

petit  and  pn^nd  Junes,  how  summoned  in 815  900 

federal  judges,  etc.,  in 610 

INDICTMENT— 

by  what  number  of  jurors  to  be  found 1021  418 

what  offenses  prosecuted  by 1022  418 

for  perjury  before  court-martial 1023  418 

several  charges  included  in  one 1024  418 

defect  of  form,  not  to  affect 1025  419 

when  demurrer  to  overruled 1026  419 

one  warrant  sufficient  on  several,  when 1027  419 

copy  of.  to  be  jailer's  authority ^ , 1028  419 

copy  given  tp  prisoner  in  capital  cases 1033  421 

defendant  entitled  to  counsel 1034  421 

may  be  convicted  of  any  offense  included  in  charge 1085  421 

when  against  several,  verdict  as  to  part 1086  421 

renutted  between  curcuit  and  district  courts 1037  422 

from  district  to  circuit  court  when  important  qnestions 

involved 1038  422 

capital  cases  remitted  from  district  to  circuit  court 1089  423 

limitation  of  finding,  for  capital  offense 1043  .  425 

offenses  not  capital,  except,  etc.  1044  425 

when  limitation  does  not  apply 1045  426 

of  crimes  under  revenue  or  slave  trade  laws 1046  427 

INFANTS.    See  Rules  in  Equity. 

INFORMATIONS.    See  Rules  in  Admibalty— 

costs  allowed  in  seizure  cases 978  898 

what  crimes  and  offenses  prosecuted  by 1022  418 

demurrer  to  overruled,  respondeat  ouster, 1026  419 

limitation  of  time  for  instituting 1044  427 

of  crimes  arising  under  revenue  laws 1046  425 

INFORMERS— 

when  liable  for  defendant's  costs 975  397 

alone  liable  to  clerk,  marshal,  etc.,  for  fees 976  397 

INJUNCTIONS.    See  Rules  in  Equitt— 

to  eivjoin  comptroller  of  currencv,  jurisdic^on  of 629  118 

to  remain  in  force  on  removal  of  suit  from  state  court.    646  188 

granted  as  a  matter  of  discretion ^ 718  248 

by  supreme,  circuit  and  district  courts  and  judges    719  248 

not  granted  to  sta^  proceedings  in  state  courts 720  249 

when  granted  against  comptroller  of  currency 786  261 

INJURIES— 

district  court  has  jurisdiction  of  suits  for 563  47 

jurisdiction  of  circuit  court  of. 629  118 

INTEREST.    See  Rules  of  Supreme  Court— 

in  suits  on  bonds  for  duties 963  392 

for  balances  due  by  postmasters 964  392 

on  debentures .**-.-'    ^  ^ 

when  and  at  what  rate  allowed  in  circuit  and  district 

courts 966  393 

on  judgments  in  court  of  claims 1090  447 

on  claims  prior  to  judgment 1091  447 
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INTERNAL  REVENUE— 

jurisdiction  of  district  courts  to  collect 563  47 

jurisdiction  of  drcait  courts  to  enforce 629  111 

where  taxes  may  be  sued  for 7«S3  260 

district  attorneys  to  prosecute  for  fines,  etc 8138  314 

suits  for  taxes,  penalties,  etc.,  in  name  of  United  States.  919  368 

when  United  States  not  subject  to  costs  in  suit  for 969  395 

INTERROGATORIES.    §ee  Rules  in  Admiralty,  Rules 
IN  Equity,  Rules  op  Supreme  Court — 

INTERVENTION.    See  Rules  in  Admiralty— 

IOWA.    See  Rules  in  Equity— 

judicial  district  of 531  5 

divided  into  four  divisions 537  11 

terms  of  district  courts  in 572  75 . 

adjournment  for  non-attendance  of  judge 584  86 

intermediate  terms  of  district  court 586  87 

included  in  eighth  circuit 604  95 

terms  of  circuit  court  in Gh.  120,  658  181 

suits  not  local,  where  to  be  tried 744  266 

duties  of  district  attorney  in 768  278 

marshal  of  district,  duties  of. 778  283 

transfer  of  records  of  district  court 897  350 

federal  judges,  etc.,  in 610 

ISSUES.    See  Rules  in  Equity— 

mode  of  trial  in  district  court 566  60 

when  trial  by  jury,  in  circuit  court 648  140 

when  hj^  the  court  without  a  jury 649  140 

in  admiralty  and  maritime  cases > 1  236 

in  patent  cases 2  236 

in  supreme  court,  manner  of  trial 689  205 

review  of  rulings  on  writ  of  error 700  219 

review  only  of  Questions  of  law 1  236 

when  tendered  by  garnishee 936  375 

by  plea  of  not  gr^il^,  in  criminal  cases 1032  420 

JOINT  DEBTORS.    See  Rules  in  Equity— 

JOURNALS  OF  CONGRESS— 

extracts  from,  when  evidence 895  350 

JUDGE- 

who  included  in  term.  ^ 605  96 

JUDGES.    See  Supreme,  Circuit,  District  and  Terri- 
torial Courts,  and  Court  op  Claims— 

of  district  courts,  where  to  reside 551-  553  43 

salaries  of  district 554  43 

to  decide  where  records  to  be  kept  in  certain  cases 562  45 

to  try  issues  of  feet  in  admiralty  cases 566  60 

not  to  act  as  Attorneys  or  counsel 713  242 

salary  after  resigning  for  life 714  242 

powers  of  at  chambers 574  84 

official  oath  of 712  241 

may  issue  writs  of  habeas  corpus 752  271 

have  power  to  arrest  offenders , 1C14  415 

may  take  bail  in  capital  cases,  who 1016  416 

of  court  of  claims,  aopointment  of 1049  429 

oath  of  office  and  ssilary  of. 1049  429 

quorum  to  hold  court,  how  many 1052  430 

of  federal  courts,  register  of 602 
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B«ettoB«       Pige* 
JUDGMENTS— 

what  reviewable  in  circuit  court 633  124 

of  circuit  coart  on  appeals  therein 636  125 

of  circuit  courts,  what  reviewable  in  supreme  court. 691-    1-3  206,  236 

what  reviewable  on  certificate  of  division 693  213 

list  of  to  be  furnished  solicitor  of  treasury 797  291 

of  courts  of  foreign  government  relating  to  land  titles..    907  357 

against  garnishee,  when  entered 935  374 

on  claim  to  propertjr  seized  under  customs  h6nd 938  375 

at  return  term  m  suits  against  officers 957  890 

in  suits  under  postal  laws 958  390 

in  suits  upon  debentures 959  391 

in  suits  to  recover  duties 960  391 

on  default  or  demurrer  for  forfeitures 961  391 

interest  on,  at  what  rate  allowed..- 966  393 

lien  of  on  real  estate  in  states 967  .     394 

to  include  fees  of  officers,  etc 983  399 

stay  of  execution  on 988  401 

for  set-off  in  court  of  claims 1061  436 

of  court  of  claims  in  favor  of  claimant 1089  446 

in  cases  transferred  to  by  department 1065  438 

interest  on 1090,  1091  447 

when  a  dischargee  and  bar 1092,  1093  447 

on  demurrer  to  mdictment .' 1026  419 

for  fines,  how  collected 1041  4S& 

JUDICIAL  CIBCUITS- 

listof. 604  95 

allotmentof  justices  to 606  96 

judges  of,  powers,  salary,  residence 607  97 

JUDICIAL  DISTRICTS— 

division  of  the  United  States  into 530-    550  5-38 

of  Texas  divided,  ch.  97, 18  Feb.,  1879 1-       4  29,  80 

amended  by  ch.  18,  June,  1879 1-       5  85 

further  amendment  of 1-       8  87 

states  constituting  one 531  5 

of  Colorado  when  admitted  as  a  state 1-       8  89 

JUDICIAL  OFFICERS— 

register  of. 601 

JURISDICTION.    See  Rules  in  Admibai/tt— 

of  district  courts .^ 563-571  47-64 

courts  in  Colorado .* 2  39 

circuit  courts w. . .  J 629-657 

under  act  of  March  3, 1875  (act  of  1875) 1  145-161 

removal  of  civil  actions  to  (act  of  1875) 2  161-167 

t)roceedings  for  removal  (act  of  1875) 3  167-171 

process  not  affected  by  removal  to  (sjclt  of  1875} 4  172 

oismissal  of  suits  removed  to  (act  of  1875) 5  172 

proceedings  and  practice  in  cases  removed  (act  of  1875)  6,       7  173 
liens,  appearance  of  parties,  revival  of  actions  (act  of 

1875). 8,       9  175,176 

ofthe  supreme  court 687-    710  201-235 

of  United  States  courts,  when  exclusive 711  239 

wher^  some  of  defendants  cannot  be  served 737  261 

of  court  of  claims 1059  432 

how  restricted 1066  438 

supreme  court  of  District  of  (Columbia  ...... .811,871-    874  299,  339, 

340 

in  cases  arising  under  civil  rights  act  (Mar.  1, 1875} 3  638 
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JURIES— 

how  impaneled «  800  293 

when  issues  tried  by 648  140 

special,  in  circuit  courts 805  297 

for  district  courts  of  Vermont 807  298 

circuit  courts  of  New  York 806  297 

to  assess  forfeitures,  etc.,  when 961  891 

persons  of  color  may  serve  on 4  639 

charge  to  in  Vermont 818  300 

JURORS- 

qualification,  selection,  etc.,  of 800  293 

returned  from  part  of  district  as  court  directs 802  296 

writs  of  venire  facias  for,  to  issue 803  296 

talesmen  to  complete  petit  jury 804  297 

special  in  circuit  court 805  297 

northern  district  of  New  York 806  297 

when  summoned  in  Vermont 807  298 

number  of  |?rand,  completion  of  panel 808  298 

aupointment  of  foreman 809  298 

wnen  summoned 810  293 

discharged 811  299 

how  often  summoned 812  299 

in  district  court  may  serve  in  circuit 818  299 

western  district  of  Arkansas 814  299 

where  to  attend  courts 815  300 

in  North  Carolina 816  300 

western  district  of  South  Carolina. 817  300 

number  of  challenges,  trial  of 819  801 

oath  required  of 822  301 

per  diem  and  mileage  of. 852  320 

list  furnished  defendant  in  capital  cases 1033  421 

number  of  peremptory  challenges  in  capital  cases 1031  420 

in  cases  involving  civil  rights,  .etc 822  301 

JURY  TRIAL— 

of  issues  of  fact  in  circuit  court 648  140 

when  in  admiralty  cases 1 ,  566     60,  236 

patent  cases. 2  236 

findings  on  special  submission 1  236 

JUSTICE  OF  CIRCUIT  COURT.    See  Circuit  JusTicifr— 

who  is  defined  as 605  96 

JUSTICE  OF  THE  PEACE— 

may  imprison  or  bail  offenders .' 1014  415 

JUSTICES  OF  SUPREME  COURT— 

allotment  of  to  the  circuits 606  96 

to  attend  circuit  courts  once  in  two  years 610  98 

numberof 673  195 

precedenceof .* 674  195 

salariesof 676  195 

KANSAS— 

constitutes  one  judicial  district 531  5 

terms  of  district  court  in Ch.  177,  572  75,  76 

duration  of  term  in,  not  limited,  when 577  84 

included  in  eighth  circuit 604  95 

terms  of  circuit  courts  in 658  183 

transcribed  records  in,  competent  evidence 897  350 

federal  judges,  etc.,  in 611 
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KENTUCKY— 

constitutes  one  judicial  district 531  5 

clerks  of  district  courts  in 557  44 

terms  of  district  court  in Ch.  59,  572       76,77 

duration  of  term  not  limited  by  intervening  term 577  84 

acUourned  terms  of  court  in 579  85 

powerof  court  to  adjourn 580  85 

adjournment  for  non-attendance  of  judge 584  86 

adjournment  of  court  by  ivritten  order 585  87 

is  included  in  sixth  circuit 604  95 

appointment  of  clerk  of  drcoit  court  in 620  103 

terms  of  circuit  court  in Ch.  59,  658     77,  188 

special  terms  of  circuit  court  in 665  191 

what  business  transacted  in  circuit  court  of. 670  193 

place  of  trial  of  suits  in 745  266 

grand  and  petit  jurors  in 815  300 

party  to  be  called  where  bail  is  given 946  379 

federal  judges,  etc.,  in 611 

LANDS— 

suit  to  recover — ^removal  of  suit  from  state  court,  when  . .  647  139 

judgments  of  foreign  courts  relating  to 907  357 

sale  of  by  successor  of  marshal,  when 994  404 

LAND  OFFICE— 

copies  of  records,  etc,  when  evidence. 891  402 

LAW  OF  NATIONS— 

actions  by  aliens  for  torts  in  violation  of 563  47 

LAW  LIBRARY.    See  Ruizes  op  Sufrbmb  Coubt— 

LAWS— 

of  states,  territories,  etc.,  how  authenticated 905  354 

foreign  governments,  how  authenticated 907  857 

United  States  published  by  Little  &  Brown,  evidence.  908  35? 


LETTERS  ROGATORY- 
to  take  testimony  in  for 
witnesses,  how  compelled  to  attend. 875  341 


to  tale  testimony  in  foreign  conntrv 875  341 

na.. 


LETTERS  PATENT— 

copies  of«  when  evidence 893  343 

foreign,  specifications  and  drawings  of 893  349 

specifications,  when  and  of  what  evidence 894  34d 

LIBELLANT.    See  Rxtlks  in  Admibaltt — 

when  costs  not  allowed  to,  on  appeal 968  394 

LIBEL.    See  Rules  in  Admiralty — 

costs  allowed  where  libels  not  joined 978  398 

LIENS.    See  Rules  in  Admiralty — 

jurisdiction  of  district  courts  of,  5th  sub 563  47 

suits  to  enforce  against  non-residents 738,  13   263,554 

when  fiuit  remov^  from  state-court 8  175 

of  judgments  governed  as  liens  in  state 967  394 

LIMITATION.    See  Rules  op  Court  op  Claims— 

of  time  for  appeal  or  writ  of  error  to  circuit  court 635  125 

actions  on  bonds  of  marshals 786  287 

capital  offenses 1043  425 

ofienses  not  capital 1044  425 
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LIMITATION— Continued— 

does  not  apply  to  fugritives  from  justice 1045  426 

as  to  crimes  under  revenue  laws 1046  427 

as  to  acUonB  for  penalties  and  forfeitures 1047  427 

how  affected  by  rebellion 1048  428 

of  actions  in  court  of  claims 1069  440 

disabilities  of  marriage,  minority,  etc.,  avoids 1069  440 

LOUISIANA— 

.  constitutes  one  judicial  district • . . . .  531  5 

terms  of  district  court  in 572  77 

adjournments  of  district  court  in 579  85 

is  included  in  the  fifth  circuit 604  95 

terms  of  circuit  court  in 658  179 

federal  judges,  etc.,  in 612 

MAINE— 

constitutes  one  judicial  district 531  5 

terms  of  district  court  in 572  77 

included  in  first  circuit 604  95 

terms  of  circuit  court  in 658  183 

where  terms  held 658  183 

federal  judges,  etc.,  in 612 

MANDAMUS— 

when  writs  of  issued  by  supreme  court 688  203 

MANDATE.    See  Rules  op  Supreme  Court— 

how  directed  after  a  territory  becomes  a  state . . . « r^ . . . .  703  223 

on  review  of  causes  transferred  from  territorial  court. . . .  704  224 

on  appeal  in  case  of  judgment  of  death 1040  423 

MARINER'S  WAGES.    See  Rules  in  Admikalty. 

MARITIME  CASES.    See  Rules  of  Supreme  Court. 

MARSHAL  OF  SUPREME  COURT— 

appointment  of,  by  whom" 677  196 

salary,  duties  and  powers  of 680  197 

fees  and  account  of. 832  811 

MARSHALS  OF  UNITED  STATES.   See  Rules  in  Admi- 
ralty, Rules  in  Equity. 

cannot  perform  duties  of  commissioner 628  105 

to  adjourn  court  in  absence  of  judges 671  193 

to  adjourn  court  on  written  order  of  judge 672  194 

to  appoint  persons  to  attend  on  juries 715  242 

to  serve  process  for  enforcement  of  awards 728  25^8 

when  not  to  act  as  attorneys 748  267 

penalty  for  so  doing 749  267 

appointment  of  for  each  district 776  282 

duties  of  in  Alabama,  Georgia  and  South  Carolina 776  282 

oflBce  of  in  northern  district  of  Georgia 777  283 

office  of  in  the  district  of  Iowa 778  283 

term  of  ofliice  of  four  years 779  283 

have  power  to  appoint  deputies 780  283 

salaries  of. 781  283 

official  oath  of 782  284 

official  bond  of 783  285 

suits  on  bonds  of,  costs 784  286 

bond  of  remains  after  judgment 785  287 

limitation  of  action  on  bond  of 786  287 

43 
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MARSHALS  OF  UNITED  STATES-Contioted— 

general  duties  of. 787  287 

powers  of 788  28S 

in  case  of  death  of  deputies  to  act 789  2xS 

liability  of  principdls  for  acts  of  deputies 789  2'<8 

may  execute  process  after  removal,  when 790  260 

must  make  returns  to  solicitor  of  treasury 791  289 

to  make  return  of  money  collected  of  postmasters 792  289 

Tacancy  in  ofSce  of,  how  filled 793  290 

fees  of,  what  entitled  to 829,  aSO  307,311 

what  fees  may  be  retained  by 841  316 

compensation  of 841  316 

additional  compensation  in  prize  cases 842  816 

allowance  to  be  made  from  fees,  what 848  316 

surplus  fees  to  be  paid  in,  when 844  311 

accounts  of  to  be  examined  when 845  817 

compensation  to  be  certified  by  district  judge 846  817 

how  to  pay  fees  of  jurors  and  witnesses 855  821 

fees  of  payable  on  settlement  of  accounts 856  32*2 

fees  not  payable  by  United  States,  how  recovered 857  322 

account  of  to  be  rendered  with  vouchers,  etc 1  32*2 

when  a  party,  who  to  serve  process 922  '        369 

duty  of,  on  attachment 926  371 

when  to  stay  process  in  admiralty 941  377 

duty  of  as  to  custody  of  prisoners 943  378 

bill  of  fees  of,  how  taxed 983  899 

bill  must  be  sworn  to  before  taxed  or  allowed 984  400 

when  goods  levied  on  under  Jieri  facias  appraised 993  403 

when  successor  to  sell  and  make  deed 994  404 

duty  of  on  arrest  of  offenders 1014  415 

in  Colorado,  powers  and  duties  of • 4  40 

may  require  additional  bond  of  clerk,  etc 799a  292 

MARYLAND— 

to  constitute  one  judicial  district 531  5 

terms  of  district  court  in 572  78 

included  in  fourth  circuit 604  95 

terms  of  circuit  court  in 658  183 

salary  of  marshal  in,  extra  services 781  283 

federal  judges,  etc.,  in 61' 
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MASSACHUSETTS— 

constitutes  one  judicial  district 581              5 

terms  of  the  district  court  in 572             78 

is  included  in  first  circuit 604            95 

terms  of  circuit  court 658           184 

salary  of  marshal  in,  extra  services 781           283 

federal  judges,  etc.,  in 613 

MASTER.    See  Rules  in  Equity,  Rut/BS  ik  Admiralty — 

clerk  of  district  or  circuit  court  not  to  act  as Rule  82  546 

MATERIAL  MEN.    See  Rules  m  Admiralty. 

MEMBERS  OF  CONGRESS— 

not  to  practice  in  court  of  claims 1058          431 

MESNE  PROCESS— 

forms  of,  how  reflated 918          862 

subject  to  alteration  by  supreme  court 913  '        862 
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MESSENGERS— 

to  the  supreme  court,  who  to  appoint 680  197 

of  court  of  daixnGi  appointed  by  court • 1053,  1054  430 

MICHIGAN— 

divided  into  two  judicial  districts 538  11 

change  of  districts  (act  of  June  19,  1878) 1  12 

trial  divisions  in 2  13 

boundaries  of  divisions 2  13 

suits,  where  brought 3  14 

clerks  ofSce  in 4  14 

district  attorney  and  marshal 5  14 

proceedings  in ^ 6,7  15 

terms  at  Port  Huron 8  15 

terms  of  district  courts  in 572  78 

adjournments  of  courts  in...' 579  35 

included  in  sixth  circuit 604  95 

.  terms  of  circuit  courts  in Ch.  326,  658     12,  184 

federal  judges,  etc.,  in 614 

MINING  CLAIMS— 

possessory  actions  to  recover,  regulated 910  358 

MINNESOTA— 

constitutes  one  judicial  district 531  5 

terms  of  district  court  in 572  78 

is  included  in  eighth  circuit 604  95 

terms  of  circuit  court  in - 658  184 

transcript  of  records  of  district  court,  eflfect  of. 897  350 

federal  judges,  etc.,  in 615 

MISDEMEANOR- 

for  United  States  judge  to  practice  law .^ . . .  713  242 

clerk  of  state  court  to  refiise  copy  of  record ». . .  ^  7  173 

MISSISSIPPI— 

divided  into  two  judicial  districts 539  16 

judge  of  district  court  in 552  43 

terms  of  district  court  in 572  78 

included  in  fifth  circuit 604  95 

^  circuit  court  for  southern  district 608  97 

*  terms  of  circuit  court  in Ch.  20,  658     16, 184 

federal  judges,  etc.,  in 616 

MISSOURI— 

divided  into  two  judicial  districts 540  16 

terms  of  district  court  in 572  78 

included  in  eighth  circuit 604  95 

circuit  court  business  for  two  districts,  how  transferred. .  653  143 

process  issues  out  of  former  circuit  court. 6.54  144 

transfer  of  cases  between  eastern  and  western  districts. .  655  144 

custody  of  books,  papers,  etc.,  in 656  144 

terms  of  circuit  court  in Ch.  20.  658     16,184 

adjourned  terms  of  circuit  court 663  191 

special  terms  of,  what  business  done  at. 670  193 

salary  of  marshal  in 781  283 

western  district  made  into  two  divisions 1      16-  18 

jurisdiction  of  actions  and  offenses 2, 3  17 

deputy  clerks  in  divisions ; 4  17 

transrer  of  pending  civil  suits 5  18 

federal  judges,  etc.,  in 617 
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MISTAKES.    See  Rules  in  Equity. 

MITTIMUS— 

when  copy  of,  to  be  delivered  to  sheriff 1028          419 

MONEY.    See  Rules  in  Admibaxtt. 

MONEY  ORDERS— 

when  copies  of,  of  post-office  department  eTidence 889          351 

MONTANA.    See  Rules  op  Sufremb  Coukt— 

fedei'al  judges,  etc.,  in 628 

MOTIONS.    See  Rules  in  Equity,  Rules  op  Supkbme 
Court. 

IfATIONAL  BANKS— 

jurisdiction  of  district  courts  in  suits  by  or  against 563           47 

circuit  courts 629          416 

in  suits  by,  to  enjoin  comptroller  of  currenpy  736          261 

copy  of  certificate  of  organization  as  eyidence 885          345 

NEBRASKA— 

constitutes  one  judicial  district 531             5 

terms  of  district  and  circuit  court  in Oh.  315,  572      18,  79 

included  in  eighth  circuit 604            95 

terms  of  circuit  court  in Ch.  315,  658     18,185 

federal  judges,  etc.,  in 618 

NE  EXEAT— 

when  and  by  whom  writ  of  issued 717          247 

NEVADA.    See  Rules  op  Supreme  Court— 

constitutes  one  judicial  district 531             5 

terms  of  district  court  in 572            79 

included  in  ninth  circuit 604            95 

terms  of  circuit  court  in 658          185 

special  sessions  of  circuit  court  in 664          191 

salary  of  marshal  in • 781          283 

fees  of  district  attorney  and  marshal 837          814 

compensation  of  clerks  in,  what  retained  by 840          315 

federal  judges,  etc.,  in. ^618 

NEW  HAMPSHIRE— 

constitutes  one  judicial  district 531              5 

terms  of  district  court  in 572            79 

included  in  first  circuit 604            95 

terms  of  circuit  court  in 658          185 

federal  judges,  etc.,  in 619 

NEW  JERSEY^ 

constitutes  one  judicial  district '. 531              5 

terms  of  district  court  in 572            79 

included  in  first  circuit 604            95 

terms  of  circuit  court  in 658          185 

federal  judges,  etc.,  in  619 

NEW  MEXICO.    See  Rules  op  Supreme  Court. 

NEW  TRIALS— 

power  of  United  States  court  to  grant 726          256 

court  of  claims  may  grant 1087          446 

when  on  motion  of  United  States 1088         446 
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NEW  YORK— 

divided  into  three  judicial  districts .' 541  19 

concurrcDt  jurisdiction  over  waters  near  New  York  City.  542  19 

terms  of  district  courts  in 572  79 

duty  of  judges  in,  in  case  of  disability 599  92 

when  judge  in  eastern  may  act  in  southern  district 600  98 

included  in  second  circuit 604  95 

circuit  courtt  criminal  terms  in 613  99 

limitation  on  circuit  court  of  southern  district 657  145 

terms  of  circuit  court  in 658  185 

recognizances  to  certain  term 659  189 

salary  of  district  attorney  in  southern  district  of 770  279 

salary  of  marshal  in 781  283 

juries  in  circuit  court,  what 806  297 

compensation  of  district  attorney  in 836  313 

federal  judges,  in 620 

NON-RESIDENT  PARTIES— 

how  Mens  enforced  against  in  equity 13  554 

appearance  by,  within  one  year  after  decree. 8  175 

NORTH  CAROLINA— 

divided  into  two  judicial  districts 543  19 

termsof  district  courts  in Ch.  322,  572  20,80 

a4Joumment  for  non-attendance  of  j.adge 584  86 

included  in  fourth  circuit 604  95 

clerk  of  circuit  court  in,  appointment  of. ' 621  103 

terms  of  circuit  court  in Ch.  322,  658     20, 186 

special  terms  of,  in 66/  192 

business  transacted  at 670  193 

salary  of  marshal  in, ^extra  services 781  283 

grand  and  petit  jurors  in. 816  300 

transcript  of  records  of  court  in,  evidence 898  351 

additional  terms  of  district  and  circuit  courts  in 1  20 

federal  judges,  etc.,  in 621 

NOnCEL    See  Rules  in  Admiralty.  Rules  in  Equity, 
Rules  op  Supreme  Court — 

to  be  given  of  seizure  for  forfeiture 923  370 

to  be  published,  when 923  370 

when  personal,  given  to  debtor  of  defendant 930  373 

on  bailing  property  in  vacation 940  377 

NOTICE  OF  TRIAL.    See  Rules  of  Supreme  Court— 

In  dvil  actions,  given  by  either  party 950  380 

OATH.    See  Rules  in  Admiralty,  Rules  in  Equity, 
Rules  op  Supreme  Court — 

of  appraisers^  before  commissioners 570  64 

judges  of  United  States  courts 712  241 

power  of  courts  to  administer 725  255 

of  officeof  district  attorneys 769  278 

United  States  marshals 782  284 

clerks  of  United  States  courts 794  290 

when  clerks  may  administer 799  292 

additional  to  be  taken  by  jurors    822  301 

to  poor  convict,  imprisoned  for  fine 1042  424 

of  office  of  judges  of  court  of  claims 1049  429 

clerks  of  court  of  claims 1053  430 

what  officers  of  court  of  claims  may  administer 1071  441 
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OFFENDERS— 

removal  of,  to  district  where  triable 1014  415 

OFFENSES— 

jurisdiction  of,  in  district  court 563  47 

where  to  be  tried,  when  capital 729  259 

when  costs  awarded  against  defendant 974  897 

arrests  for,  by  whom,  when  and  how 1014  415 

not  infamous,  how  prosecuted 1022  418 

afl^nst  elective  franchise,  prosecution  of 1022  418 

limitation  of  prosecution  for  capital 1043  425 

when  not  capital 1044  425 

effect  of  fieeinff  from  justice 1045  426 

under  revenue  laws,  hmitation  of  action 1046  427 

OFFICE— 

jurisdiction  of  district  court  in  action  for 563  47 

oi' suits  of  quo  toarranto 563  47 

jurisdiction  of  circuit  court  to  recover 629  119 

of  proceedings  in  guo  trarranto .• 629  119 

OFFICERS— 

jurisdiction  of  suits  to  recover  and  remove 629  119 

of  courts  not  to  act  as  attorneys 748  297 

penalty  for  so  doing 749  297 

not  entitled  to  witness  fees 849  319 

of  court  of  claims,  appointment  and  removal  of. 1053  430 

federal  courts,  register  of 

OFFICIAL  BONI>- 

o f  United  States  marshal 783  285 

who  may  sue  on 784  286 

when  costs  awarded  against  prosecutors. 784  286 

to  remain  until  penalty  recovered 785  287 

limitation  of  action  on 786  287 

breach  of.  misfeasance  of  deputies 789  288 

of  clerks  United  States  courts 795  '291 

deputy  clerks  required 796  291 

clerk  of  court  of  claims,  amount  of 1055  431 

OHIO- 

divided  into  two  judicial  districts 544  20 

northern  district  divided  into  two  divisions 2  21 

place  of  trial  in 3  #21 

transfer  of  causes 5  21 

offenses,  where  tried 4  21 

residence  of  jurors 6  22 

terms  of  court  at  Columbus 2  22 

division  of  eastern  district 3  22 

jurisdiction  of  actions  and  offenses 4,  5  23 

transfer  of  actions  from  Cincinnati 6  23 

jurors,  process,  service  and  execution 7  23 

removal  of  suits  from  state  courts 8  2^i 

terms  of  district  court  in Ch.  169,  572  20,  80 

terms  of  circuit  and  district  court  at  Toledo 1  20 

adjourned  terms  in,  when  held 579  85 

included  in  sixth  circuit 604  95 

terms  of  circuit  court  in ...Ch.l69,  658     22,186 

federal  judges,  etc.i  in • 622 
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OPINION.    See  Rules,  of  Suprbmb  Coctrt — 

on  division,  which  to  prevail 650  141 

in  criminal  cases  {)oint  of  disagreement  to  be  certified. . .  651  141 

in  civil  cases  division  to  be  certified  on  record 652  142 

ORAL  EVIDENCE.    See  Rules  in  Admiralty, 

ORDERS  OF  COURT.    See  Rules  in  Equity. 

OREGON.    See  Rules  of  Supreme  Court — 

constitntps  one  judicial  district 531  5 

terms  of  district  court  in 572  80 

included  in  ninth  circuit 604  95 

terms  of  circuit  court  in 658  187 

special  sessions  of  circuit  court  in 664  191 

fees  of  district  attorney  and  marshal  in 887  314 

what  compensation  may  be  reUiined 840  315 

federal  judges,  etc.,  in 623 

ORIGINAL  JURISDICTION.    See  Rules  in  Admiralty,  "    . 
Rules  in  Equity— 

of  district  courts  of  United  States 563  47 

circuit  court 629,  1    106,  145 

supreme  court 689  205 

PARTIES.    See  Rules  in  Admiralty,  Rules  in  Equity— 

who  may  remove  cause  from  state  court 2  161 

appearance  in  suits  against  defendants  not  served 8  175 

non -joinder  of,  jurisdiction  in  case  of 737  261 

decree  against  absent  defendant 788  263 

may  manage  causes  personally  or  by  counsel •   ...  747  267 

who  not  to  practice  as  attorneys 747  267 

when  may  oe  witnesses  in  civil  actions 858  327 

suits  for  duties,  etc.,  in  name  of  United  States 919  368 

when  executor  may  be  made  party 955  388 

when  death  of  suggested 956  389 

who  cannot  prosecute  in  court  of  claims 1067  439 

what  aliens  may  sue  in  court  of  claims 1068  439 

PATENT  OPPICE- 

copies  of  records,  books,  etc.,  when  evidence 892  348 

PATENT  RIGHTS— 

jurisdiction  of  suits  for  infringements  of 629  1 14 

final  judgments  touching,  reviewable 699  217 

federal  courts  have  exclusive  jurisdiction  of. 711  239 

when  costs  not  allowed  in  recoveries 972  396 

issue  of  fact  submitted  to  a  jury,  when 2  236 

PAYMENT— 

judgments  a^nst  the  United  States,  how  paid 1089  446 

of  judgment  is  a  full  discharge 1092  447 

PENAL  STATUTES— 

when  plaintiff  liable  for  costs  in  actions  on 975  397 

when  mformer  liable  for  costs  in  suits  on 976  397 

PENALTIES— 

district  courts  has  jurisdiction  in  «uit8  for 563  47 

when  circuit  courts  have  jurisdiction  for 629  113 

where  suits  for  to  be  tried 732  259 

special  bail,  when  required  in  prosecutions 942  378 

in  recoginzances,  when  remitted 1020  417 

payment  of,  how  enforced 1041  423 
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PENALTIES  AND  FORFEITURES— 

district  court  haB  jurisdiction  in  suits  for 563  47 

jurisdiction  of  United  States  courts  exclusive 711  2^ 

where  suits  for  may  be  brought 732  259 

«     suits  for,  to  be  brought  in  name  of  United  States 919  368 

when  United  States  not  liable  for  costs 969  995 

limitation  of  actions  to  recover 1047  427 

PENNSYLVANIA— 

divided  into  two  judicial  districts 545  24 

terms  of  district  court  in 572  81 

adjbumment  of  terms  of  court  in 579  85 

is  included  in  third  circuit 604  95 

terms  of  circuit  court  in 658  1.S7 

salary  of  marshal  in  eastern  district  of 781  288 

federal  judges,  etc.,  in 624 

PEREMPTORY  CHALLENGES— 

number  of  allowed  in  criminal  cases 819  801 

practice  in  respect  to 1031  420 

PERISHABLE  GOODS.    See  Rules  in  Admiralty. 

PERJURY— 

before  a  couri-martialt  how  charged 1023  418 

PETITION.    See  Rules  in  Admiralty— 

filed  in  court  of  clainra.  what  to  state. 1072  441 

when  dismissed  for  aiding  rebellion 1073  441 

PILOTAGE.    See  Rules  m  Admiralty. 

PIRACY— 

district  courts  have  jurisdiction  of 563  ^ 

PLACE  OP  TRIAL.    See  Venue. 

PLEA.    See  Rules  in  Equxty. 

PLEADING— 

in  habeas  corpus  proceedings 754  273 

denial  of  facts  in  return 760  274 

when  not  to  be  used  in  criminal  proceedings 860  329 

admiralty  and  equity  cases 914  364 

power  of  supreme  court  to  prescribe  modes 917  367 

POSSESSORY  ACTION.    See  Rules  in  Admiralty— 
may  succeed  in  mining  suits  though  the  paramount  title 

in  United  States ,.    9K>  358 

POSTAL  LAWS- 

jurisdiction  of  district  court  in  actions  under 563  47 

circuit  courts  under 629  111 

suits  under,  brought  in  name  of  the  United  States 919  368 

credits  allowed  in  suits  under 952  382 

interest  allowed  on  balances  due  under 964  392 

POSTMASTER— 

in  suits  against,  what  credits  allowed. 852  382 

POST-OFFICE  RECORDS— 

when  copies  of  admitted  in  evidence 889  347 

copy  of  statement  of  mailing,  evidence 890  347 

attachment  proceeding  against  postmaster 924  370 
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POSTPONEMENT.    See  Rules  of  Supreme  CJoubt. 

PRACTICE.    See  Rules  in  Admikalty.  Rules  in  Equity, 
Rules  of  Supreme  Court— 

in  civil  caifees,  not  in  equity  or  admiralty 914  364 

may  be  regulated  in  equity  and  admiralty  by  supreme 

court 917  367 

when  district  and  circuit  courts  may  regulate 91 S  368 

authority  of  court  of  claims  to  regulate 1070  440 

PRAYER.    See  Rules  op  Equity. 

PRESENTMENT— 

how  maoy  grand  jurors  necessary  to  make 1021  418 

PRINTER— 

fees  of,  for  publishing  notices,  etc •    853  321 

meaning  of  term"  foUo" 854  321 

PRIORITY— 

of  causes  on  court  callendar 949  ■  380 

PRISONERS— 

not  enU\led  to  habeas  corpus,  wlaen 753  271 

removal  of,  to  district  where  triable 1014  415 

copy  of  mittimus  is  sheriff's  authority 1028  419 

only  one  writ  or  warrant  necessary. 1029  420 

no  writ  necessary  to  bring  into  court  if  in  custody 1030  420 

standing  mute,  plea  of  not  guilty  to  be  entered 1032  420 

when  he  challenges  more  jurors  than  allowed 1031  420 

copy  of  indictment  delivered  to,  when 1033  421 

allowed  counsel  and  witness,  on  trial 1034  421 

PRIVILEGES— 

junsdiction  of  district  court  in  cases  of 563  47 

of  circuit  courts 629  119 

judgments  for  violations  of,  are  appealable 699  217 

of  witnesses  before  committees  or  congress • 859  328 

PRIZE.    See  Rules  in  Admiralty — 

exclusive  jurisdiction  of  district  court  in  cases  of 563  47 

jurisdiction  on  condemnation  of  prize 563  47 

cases  not  appealable  to  circuit  court 681  123 

appeal  lies  to  supreme  court,  when 695  214 

new  evidence  not  receivable  on  appeal 698  216 

insurrectionary  property,  where  condenmed. 735  261 

PROBABLE  CAUSE— 

burden  of  proof  in  cases  of  seizure 909  358 

certificate  of,  in  cases  of  seizure ^ 970  396 

when  costs  not  allowed  to  claimant 970  396 

officer  or  prosecutor  not  liable  to  action 970  396 

informer  not  liable  for  defendant's  costs,  when « - . .     975  397 

when  informer  alone  liable  for  clerk's  fees,  etc 976  397 

PROCEDURE— 

sealing  and  testing  of  writs 911  361 

day  of  testing  of  process 912  362 

mesne  process,  etc. .  in  equity  and  admiralty 913  362 

practice  and  proceedings  in  other  cases 914  364 

when  attachments  may  issue J . .    915  364 

executions  in  common  law  cases 916  366 
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power  of  supreme  court  to  regulate 917  367 

practice  in  several  courts,  how  regulated 918  368 

suits  for  duties,  imports*  taxes,  penalties,  etc 919  368 

consolidation  of  revenue  seizures '  920  369 

orders  consolidating  causes  to  save  costs,  etc 921  369 

when  marshal  or  deputy  a  party  in  a  cause 922  369 

seizures  for  forfeitures  in  certain  cases 92^)  370 

attachments  in  postal  suits 924  370 

application  for  warrant,  by  whom  and  how  made 925  871 

issuance  of  warrant,  duty  of  clerk  and  marshal 926  371 

ownership  of  attached  property,  trial,  etc 927  372 

investment  of  proceeds  of  attached  property 928  372 

publication  of  attachment  to  be  made 929  372 

persons  having  property  of  defendant  to  account 9:30  378 

now  attached  property  discharged 931  373 

accrued  rights  not  abridged 932  373 

attachments  dissolved  as  per  state  laws 9-:^3  374 

property  taken  under  revenue  laws,  not  repleviable    ....  934  374 

|<amishment  in  suits  by  the  United  States 935  374 

issue  oa^Lnswer  of  garnishee,  when 936  375 

gumishee  fails  to  appear  is  in  contempt 9S1  375 

bailing  of  property  seized  for  customs 938  375 

sale  of  property  after  condemnation 939  376 

seized  property,  when  bailed  in  vacation 940  377 

delivery  bond  in  proceedings  in  admiralty 941  377 

special  bail,  when  requirecT 942  378 

Vhen  defendant  has  been  bailed,  is  afterwards  arrested..  943  378 

defendant  held  until  judgment  in  first  suit 944  379 

bail,  etc.,  taken  by  commissioners ^  945  379 

calling  of  bail  in  Kentucky. . . .'. 946  379 

bail  taken  by  clerks  de  bene  esse 947  380 

amendment  of  process,  when 948  380 

priority  of  causes  where  state  a  party 949  380 

noticing  case  for'trial 950  380 

credits  allowed  in  suits  by  the  United  States 951  380 

under  postal  laws. 952  382 

bills  of  exceptions,  how  authenticated ' 953  383 

amendment  of  defects  in  form  of  writs,  etc 954  383 

death  of  party  does  not  abate  action 955  388 

when  one  of  several  ^aintiifs  dies 956  389 

judgments  against  officers,  when 957  390 

in  suits  under  postal  laws 958  390 

on  debent-ures 959  391 

suits  on  bonds  for  recovery  of  duties 960  391 

judgment  for  sum  due  in  equity  on  bonds .' .  961  391 

judgments  for  duties,  or  for  penidties 962  392 

int^st  on  bonds  for  duties 963  392 

balances  due  post-office  department 964  392 

on  debentures \ 965  398 

judgments 966  393 

when  judgments  of  United  States  courts  cease  to  be-liens  967  394 

costs  when  recovery  less  that  $500 968  394 

costs  on  informations  under  revenue  laws 969  395 

when  claimant  not  entitled  to  costs 970  396 

double  costs,  when  recoverable 971  396 

costs  in  copyright  suits 972  396 

patent  cases 973  397 

«f  prosecution  when  paid  by  defendant 974  397 

when  defendant  recovers  costs 975  397 
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fees  of  marshal,  etc.,  by  whom  payable 976  397 

costs  in  non-joinder  of  actions 977  398 

libels  against  vessels  and  cargo 978  398 

claimant's  costs  when  to  be  paid 979  399 

district  attorney's  costs 980  399 

taxation  of  witness*  fees  before  commissioner 981  399 

attorney,  when  liable  for  costs 982  399 

bill  of  costs,  how  taxed 983  399 

to  be  sworn  to 984  400 

executions,  where  to  run 985  400 

in  favor  of  United  States,  where  to  run 986  400 

stay  of  execution,  when  allowed 987,    988  .  401 

execution  against  officers  of  revenue 989      '     401 

imprisonment  for  debt,  not  allowed 990  402 

discharge  from  arrest  or  imprisonment 991  402 

privilege  of  jail  limits 992  403 

goods  levied  on  fieri  faciccs  appraised 993  403 

death  of  marshal  after  levy  or  sale 994  404 

when  moneys  paid  into  court 995  404 

money  deposited,  how  withdrawn 996  405 

PROCEDURE  ON  WRIT  OP  ERROR  OR  APPEAL— 

removal  of  causes  by  writ  of  error 997  405 

citation  when  writ  issued  by  circuit  court 998  407 

by  the  supreme  court 999  407 

bond  in  error  on  appeal ' 1000  407 

no  bond  required  of  the  United  States 1001  408 

writs  of  error  to  district  courts,  when 1002  408 

writs  of  error  to  state  courts,  how  issued 1003  409 

returnable  to  supreme  court,  how  issued. .  1004  409 

amendment  of  writ  of  error,  when 1005  410 

in  prize  appeals 1006  411 

su^rsedeas,  when 1007  412 

writs  of  error  and  appeals,  time  of  taking 1008  412 

appeals  in  prize  cases,  within  what  time  taken 1009  413 

damages  and  costs  on  affirmance  in  error 1010  413 

reversal  on  error  limited 1011  414 

appeals  from  circuit  to  supreme  court 1012  414 

one  record  sufficient  on  cross-appeals 1013  415 

PROCEEDINGS.    See  Rules  in  Equity,  Procedvre— 

on  disability  of  judge,  what  ► 587  87 

suits  brougrht  after  order  to  certify 588  88 

powers  of  judge,  in  whom  vested 589  89 

preparatory  orders  in  admiralty 690  89 

when  another  judge  designated  in  case  of  disability 591  90 

who,  when  business  accumulated 592  90 

when  designation  by  chief  justice  of  United  States 593  91 

in  removal  of  causes  from  state  courts 6 

forms  of,  in  admiralty  and  equity 913  362 

other  cases .  - 914  364 

territorial  courts 921  369 

suits  for  duties,  etc.,  brought  in  name  of  United  States . .    919  368 

consolidation  of  revenue  seizures 920  369 

seizures  and  forfeitures  in  certain  cases 92*3  370 

attachments  in  postal  suits • 924  370 

PROCESS.    See  Rules  in  Admiralty,  Rules  in  Ei^uiTY, 
Rules  op  Supbemb  Coubt — 

not  abated  by  changes  in  terms  of  district  court 573  84 
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Bccttooa        Pig*. 
PROCESS— CoNTiNUBa>— 

not  affected  by  removal  of  cause  from  state  court 4  172 

change  of  terms  of  circuit  court  does  not  affect I  660  190 

in  respect  to  case  thed  at  special  term 662  190 

returnable  to  supreme  court,  not  affected  by  change  of 

t«rm 684  199 

how  executed  by  ex-marshal 790  205 

to  be  signed,  sealed  and  tested 911  361 

to  bear  teste  from  what  date 912  362 

forms  of  mesne 913  362 

when  to  conform  to  those  in  state  courts 914-  916  364-  366 

supreme  court  may  regulate  forms  of 917  367 

when  marshal  party,  how  directed  and  seired 922  369 

court  may  allow  amendments  of 948  380 

costs  allowed  on  one  of  several 977  396 

PROCHEIN  AMI.    See  Rules  in  Equity. 

PROHIBITION— 

supreme  court  may  issue  writs  of 688  203 

PROMISSORY  NOTE— 

when  United  States  courts  has  no  jurisdiction  of  action  on.  629  107 

PROOF.    See  Rules  in  Equity— 

copies  of,  how  certified  on  appeal 632  124 

modes  of  taking,  in  common  law  trials 861  329 

how  taken  in  admiralty  and  in  equiiy 862  330 

burden  of,  in  cases  of  seizure 909  358 

PUBLICATION— 

non-resident  made  party  by,  when 738  263 

in  cases  for  enforcement  of  lien  against  non-resident.  .8,  13   175,  554 

how  long  and  where,  of  attachment 929  872 

of  notice  of  sale  of  goods,  etc.,  after  condemnation 939  87G 

PUBLIC  CONTRACTS— 

suits  on,  in  court  of  claims 1059  '   432 

PUBLIC  MONEYS— 

transcript  from  treasury  books,  evidence  in  action  for. . .  886  345 

judgment  against  delinquent  for 957  390 

PUNISHMENT— 

not  inflicted  when  division  of  opinion 651  141 

QUARTERMASTERS— 

court  of  claims  jurisdictidti  of  claims  of 1059  433 

when  allowance  to,  in  case  of  loss  of  funds 1062  ,  436 

QUI  TAM  ACTIONS— 

plaintiff  liable  for  defendant's  costs,  when 975  397 

when  alone  liable  for  costs  of  clerk,  etc 976  397 

QUORUM— 

of  supreme  court,  how  many  judges  constitute 673  195 

may  adjourn  for  want  of ... .  t 685  199 

power  of  less  than  a 686'  200 

of  judges  in  court  of  claims 1052  430 

QUO  WARRANTO— 

district  court  has  jurisdiction  in 563  47 

when  circuit  courts  have  jurisdiction  •# t2^  119 
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REBELLION— 

effect  of,  OD  statate  of  limitations 1048  428 

petiMoner  mtist  deny,  in  proceeding^  in  court  of  claims . .  1072  441 

dismissal  of  claim  for  participation  in 1073  441 

harden  of  proof  of  loyalty  during 1074  442 

RECEIVERS  OF  NATIONAL  BANKS- 

circuit  court  has  jurisdiction  to  eivjoin 629  118 

RECOGNIZANCES— 

in  criminal  cases  in  southern  district  of  New  York 659  189 

at  special  terms  of  circuit  court  in  criminal  cases 662  190 

in  supreme  court  not  affected  hy  change  of  terms 684  199 

not  extended  by  summoning  ^nd  jury 810  298 

when  witnesses  required  to  give 879  343 

how  required  of  witnesses  in  Vermont 880  343 

for  appearance  at  trial  of  witnesses 881  348 

taken  de  bene  esse  of  special  bail 947  380 

•     of  witnesses,  to  be  returned  by  magistrate 1014  415 

on  arrest  of  party  by  bail,  discharge  entered 1018  417 

new  bail  given  in  certain  cases 1019  417 

penalty  of  may  be  remitted,  when 1020  417 

RECORDS.    See  Rules  in  Admiralty,  Rules  in  Court 
OF  Claims,  Rules  of  Supreme  Court — 

of  district  courts,  where  kept 562  45 

transfer  of  from  territorial  to  state  court 567  62 

when  and  how  transfer  compelled 568  63 

transcripts  of  as  evidence 882  344 

of  solicitors  of  treasurv,  when  evidence 883  344 

when  lost  or  destroyed,  copies  evidence 899  851 

how  supplied  when  lost  or  destroyed 900  351 

copies  01  lost  in  cases  of  removal 901  352 

of  northern  district  of  Illinois .^ 902  352 

authentication,  state  or  territorial  official,  etc. .  .* 905  354 

proof  of  kept  in  offices  not  pertaining  to  courts 906  355 

copies  of  foreign,  etc.,  relatmg  to  land  titles 907  357 

REFERENCE.    See  Rules  in  Admiralty,  Rules  in  Equity— 

REGISTERr- 

of  .judges  and  officers  of  federal  courts 691 

REHEARING.    See  Rules  in  Admiralty,  Rules  in  Equity— 

REMEDIES— 

when  suit  in  equity  cannot  be  maintained 723  252 

of  claimant  df  attached  property 927  372 

REMOVAL- 

of  suits  from  courts  of  state  of  Tennessee 8  29 

of  suits  Irom  state  to  United  States  court 639  126 

against  corporations 640  130 

duty  of  applicant  for 639  126 

in  civil  actions,  amount  in  controversy  (act  March  3, 1875)       2  161 

proceedings  for  (act  March  3,  1875) 3  167 

attachments,  injunctions,  etc.,  remain  in  force 646  138 

process  not  a£Pected  by  (act  March  3,  1875) 4  172 

when  cause  removed  must  be  dismissed  (act  Mar.  3, 1875)       5  172 

proceedings  in  cause  removed  (act  March  3,  1875) 6  173 

when  application  for  to  be  made'(act  March  3, 1875) 7  173 

of  cause  against  person  denied  civil  rights 641  131 
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REMOVAL— Continued— 

when  petitioner  in  actual  custody  under  state  process. . .  642  1^ 

when  writ  of  habeas  corpus  to  issue  on 642  1B8 

in  suits  against  officers  under  revenue  laws 643  133 

by  alif  n  against  citizen,  a  civil  officer * 644  137 

when  copies  of  records  refused  by  clerk 645  137 

in  suits  for  land  under  grants,  etc 647  139 

misfeasance  of  clerk  of  state  court,  remedy  (act  March  3, 

1875) 7  173 

writ  of  certiorari  may  issue  from  circuit  court  (act  March  7  173 

3,1875) 7  173 

bail  in  criminal  cases  removed 1017  416 

REPLEVIN— 

property  in  custody  under  revenue  laws,  not  subject  to. .  934  374 

REPLICATION.    See  Rules  in  Admiralty,  Rules  in  Equity — 

REPORT.    See  Rules  in  Equity— 

REPORTS- 

to  be  printed  by X reporter :. ...  681  197 

of  decisions  of  supreme  court  of  United  States,  price  of. .  682  197 

distribution  of  same 683,686,  687  201 

REPORTER.    See  Rules  op  Supreme  Court— 

of  decisions  of  supreme  court,  appointment  of 677  196 

duties  of 681  197 

salary  of 682  197 

RESIDENCE.    See  Venue— 

of  district  judge,  in  his  district 551  42 

circuit  judffe,  in  his  circuit 6()7  97 

district  judge  of  southern  district  of  Florida 553  43 

clerk  of  westenwdistrict  of  Arkansas 556  44 

deputy  clerks  in  Indiana 559  43 

jurors  in  districts  of  Georgia 8  10 

clerks  of  courts  in  western  district  of  Michigan 4  14 

jurors  in  courts  in  Michigan 6  15 

Ohio 6  22 

clerks,  etc.,  of  eastern  district  of  Tennessee 4  .  28 

•     of  clerks  and  marshals  and  attorneys » 2,3  447 

RESPONDEAT  OUSTER— 

judgment  of,  when  demurrer  overruled 1026  419 

RESTRAINING  ORDER— 

by  whom  granted,  and  when. ....  718  248 

when  by  a  justice  of  supreme  court 719  248 

RETURNS.    See  Rules  op  Supreme  Court — 

of  marshals  to  solicitor  of  treasuiy 791  289 

to  sixth  auditor  of  proceeding  on  execution 792  289 

copies  of  in  return-office  as  evidence 888  347 

REVENUE  AND  REVENUE  LAWS- 

jurisdiction  of  circuit  courts  of  suits  under. 629  111 

of  suits  for  ii^'uries  to  collectors 629  1 18 

removal  from  state  courts  of  suits  against  officers  of . . . .  643  133 
what  judgments  against  officers  of,  reviewable  in  su- 
preme court 699  217 

when  district  attorneys  to  appear  for  officers  of 771  279 

to  prosecute  for  fines  under 838  314 
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REVENUE  AND  REVENUE  LAWS— Continued— 

joinder  of  causes  of  action  under 920  869 

property  taken  under,  cannot  be  replevied 984  874 

piriority  of  United  States  in  iivjunction  cases. 949  880 

time  for  finding^  indictment  for  crimes  against 1046  427 

REVENUE  OFFICERS— 

transcript  from  books,  etc.,  of,  when  evidence 886,  887   345,  346 

when  no  execution  to  issue  a^inst 989  401 

REVERSAL.    See  RxHiEs  op  Sufbems  Coukt— 

of  judfirments  by  circuit  courts  on  review 686  125 

prayer  for,  returnable  with  writ  of  error 997  405 

not  for  error  in  ruling  on  plea  in  abatement 1011  414 

REVIEW.    See  Appeals,  Writ  op  Ebbor— 

power  of  circuit  courts  on 686  125 

supreme  court  on 701  220 

REVIVOR.    See  Abateicent,  RuijES  in  Equity. 

RHODE  ISLAND— 

constitutes  one  judicial  district 531  5 

terms  of  district  court  in 572  81 

included  in  the  first  circuit 6()4  95 

terms  of  circuit  court  in 658  187 

federal  judges,  etc  ,  in ^  625 

RIGHTS.    See  Civil  Rights— 

jurisdiction  of  district  courts  to  protect 668  47 

see,  also,  act  of  March  1,  1875 687 

jurisdiction  of  circuit  courts 629  119 

RULES  OF  PRACTICE— 

in  court  of  claims 1070  440 

prescribed  by  supreme  court 917  867 

when  circuit  and  district  courts  may  make 918  868 

RULES  IN  ADMIRALTY- 

Afpidavit—  Bole-  Pi««- 

requisites  for  warrant  of  arrest 7  558 

AmE17DMSNT — 

to  libels,  when  allowed 24  581 

libel  on  new  facts  in  answer 51  594 

Answer— 

to  be  on  oath  or  affirmation 27  582 

exceptions  to,  for  insufficiency,  etc 28  588 

effect  of  failure  to  make,  default 29  588 

further  answer,  when  required 80  584 

what  allegations  not  to  be  answered 81  584 

interrogatories  propounded  in 82  585 

when  verification  of  interrogatories  dispensed  with 33  585 

when  sufficient 48  592 

how  new  facts  in,  may  be  met 51  594 

no  replication  allowed 51  594 

libel  may  be  amended 51  594 

Appeal — 

when  taken 45  591 

further  proof  after,  how  taken 49  593 

when  oral  evidence  on,  admissible 50  594 

how  record  made  up  on 52  594 

certificate  of  clerk  to  transcript  on ^ 52  594 
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RULES  IN  ADMIRALTY— CoNTiHTTBD— 
Arrbst.    See  Bail-- 

vrhen  in  suits  in  personam 2  555 

marshal  may  take  bail 3,  47  556 

when  warrant  of  may  issue 7  558 

when  ship  arrested  in  proceeding  in  rem 9  559 

imprisonment  for  debt  abolishea. 47  592 

Assault  and  battery — 

action  for,  in  per«<mafn  only 16  573 

Attachment — 

may  issue  in  suits  in  personam 2  555 

afirainst  ship's  tackle 8  559 

perishable  property,  how  disposed  of 10  560 

when  ship  delivered  to  claimant  on 11  560 

dissolution  of,  when 4  557 

when  further  answer  compelled 30  584 

famishment  proceedings 87  587 

ow  property  brought  mto  court 88  587 

in  suits  for  mariners*  wages 38  587 

Baii/— 

when  taken  on  warrant  of  arrest 3  *  556 

when  reduction  of,  new  sureties 6  558 

in  suite  in  personam,  when  taken 47  592 

Bond— 

given  for  att&chment  in  personam 3  556 

for  disAolution  of  attachment 4  557 

by  whom  and  how  taken 5  553 

Bottomry  bonds — 

process  in  actions  on 18  575 

Certificate — 

of  clerk  to  transcript  on  appeal 52  594 

Circuit  court — 

may  regulate  practice  in,  when..- 46  591 

Clerk — 

must  make  and  certify  record  on  appeal 52  594 

keep  account  of  moneys  deposited; 42  589 

Collision — 

process  in  suits  for  injuries  by 15  572 

Costs — 

security  for,  when  required 25  582 

on  sustaining  exceptions  to  answer 28  5S^i 

Ubel 36  5S6 

security  for  by  respondent  on  cross-libel 53  596 

Cross-libel — 

security  for  costs,  required  on 53  596 

Damages — 

process  in  suits  for,  by  collision 15  572 

Decree —  » 

of  possession  of  ship's  tackle,  when 8  559 

eniorcement  of,  by  execution 21  577 

when  court  may  rescind 40  5;^ 

sales  made  under,  by  marshal,  etc 41  5;^9 

Default— 

consequence  of  failure  to  answer 29  5S3 
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RULES  IN  ADMIRALTY— Continued- 
Deposit  IN  COURT — 

of  money  from  sale  of  perishable  property 10          560 

ships,  etc 11           560 

moneys  from  sale  under  decree 41           589 

how  moneys  deposited  in  bank 42           589 

Depositions — 

further  proof  on  appeal  taken  by 49           593 

manner  of  taking 49           593 

notice  from  magistrate  taking 49           593 

Dismissal — 

of  suit  for  failure  to  answer  interrogatories 32           585 

for  non-appearance  of  libelant 39           588 

of  petition  of  intervenor,  when 43           589 

District  court — 

when  to  regulate  practice  in  admiralty 46           591 

EnBSZZLBMENT  by  master  of  YBSSBIr-* 

Eroceedings  in  suits  for 54           597 

ow  proof  of  claims  for  made 55           598 

who  may  defend  agrainst  proceedings 56           598 

when  and  where  suit  brought 57           599 

Evidence — 

how  taken  in  suits  for  embezzlement «.  95          598 

Exceptions — 

effect  of  allowance  of,  to  libel .%  39          588 

Execution— 

of  summary  process,  bail 8           556 

of  attachment,  dissolution  of 4           557 

enforcement  of  final  decree  by  writ  of ;  21           577 

Fieri  facias— 

final  decree  enforced  by 21           577 

Garnishee — 

must  answer  under  oath 37           587 

how  compelled  to  answer ; 37           587 

when  held  liable 87           587 

Hypothecation — 

process  in  suits  founded  upon 17           574 

Imprisonment  for  debt — 

abolished  where  laws  of  state  forbid 47           592 

Information — 

upon  seizures,  what  to  state 22           578 

prayer  for  process  upon 22           578 

Interrogatories — 

may  be  propounded  in  answer 32           585 

yenfication  of  answer  to,  dispensed  with 33           585 

Intervention — 

mode  of  in  admiralty 34           585 

when  for  proceeds  in  court 43           589 

Jurisdiction — 

when  attaches  in  suits  for  embezzlement 57           599 

Libels — 

of  information  upon  seizures,  what  to  state 22           578 

what  to  state  in  mstance  cases 23           585 

amendments  to.  on  motion  as  of  oourse 24           581 

exceptions  to,  effect  of  allowance 86          586 

44 


690  INDEX. 

Bole.  Fag«- 
RULES  IN  ADMIRALTY— CoNTiNUBD— 

LiBELAKT — 

when  in  default  for  not  answering^  interrogatories  ......'  32  585 

LiBN— 

mariners*  wages  is,  on  ship  and  cargo 13  570 

for  collisions 14 .  572 

when  pilotage  is,  on  ship 15  572 

Mariners'  wages — 

libelant  may  proceed  against  ship,  etc.,  for 13  570 

MARSHAIi— 

mast  serve  process ; 1  555 

may  take  bail  in  certain  cases 8,  47   556,  592 

must  take  possession  of  ship  and  tackle,  when 8  559 

serve  warrant  of  arrest,  when 9  559 

sell  property  under  decree  of  court 41  589 

when  he  may  take  bail  cm  arrest 47  592 

Material  men — 

suits  by  for  supplies,  etc.,  when 12  561 

Moneys — 

received  for  perishable  ffoods,  paid  into  court. . . « 10  560 

when  paid  for  release  of  vessel  from  arrest 11  560 

received  from  sales  under  decrees 41  589 

when  to  be  deposited  in  bank 42  589 

manner  of  drawing  out 42  589 

interv^ition  for,  how  made 43  589 

Notice — 

to  be  ^ven  in  cases  of  seizure  m  ram 9  559 

of  claim  to  proceeds  in  registay  of  court 43  589 

taking  depositions,  what 49  593 

Oath — 

of  claimant  of  property  «rt  rem 26  582 

Oral  evidence — 

when  admissible  on  appeal 50  594 

Parties— 

who  may  defend  in  actions  for  embezzlement 56  '598 

Perishable  goods — 

when  order  of  sale  of  made 10  560 

Petition— 

of  intervention,  what  to  state 43  589 

Pilotage- 

suits  for,  how  brought • 14  572 

Possessory  actions — 

.    ship  arrested  on  process  in 29  577 

Practice — 

when  regulated  by  the  circuit  court 46  591 

district  court 46  591 

Process — 

issuance  and  service  of 1  655 

what,  in  suits  in  personam 2  555 

summarv,  against  bail,  when 3  556 

of  attachment,  when  dissolved .4  557 

when  warrant  of  arrest  may  issue 7  558 

of  seizures  to  be  by  warrant 9  559 

what  in  suits  by  material  men 12  561 
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RULES  IN  ADMIRALTY— Continued— 
Pbocbss — Continued—  ^ 

how  in  suits  for  mariners'  wa^s 13       '    570 

pilotage 14  572 

damatfe  by  collision 15  572 

assault  and  battery 16  573 

maritime  hypothecation 17  574 

on  bottomry  bonds 18  575 

for  salvagfe .^ . .  19  576 

poBseesory  suits 20  577 

to  enforce  final  decrees -. 21  577 

of  foreifirn  attachment  against  garnishees 37  587 

against  iiiird  persons  in  suits  in  rem 38  587 

Recori>— 

what  to  contain  on  appeal 52  594 

what  may  be  omitted. 52  594 

certificate  of  clerk  must  be  attached 52  594 

Rbfbrbncb — 

to  comn^sioners,  when 44  590 

Reheartng — 

when  may  be  granted 40  588 

Replication — 

not  allowed  to  be  filed,  libel  amended 51  594 

Sale — 

of  perishable  property,  when 10  560 

ships,  when  arrested *. 11  560 

Salvage — 

process  in  suits  for 19  576 

Seizure— 

process  in  suits  for 9  559 

notice  of  to  be  published 9  559 

informations  and  libels  on 22  578 

Ships — 

process  in  suits  in  rem  against 8  559 

manner  of  executing  process  against 9  559 

sale  or  delivery  of  to  claimant 11  560 

Stipulations— 

and  bonds,  when  and  by  whom  taken 5  558 

for  appearance  aftec  arrest 3  556 

when  taken  for  dissolution  of  attachment 4  557 

new  sureties  in,  when  required 6  558 

by  claimant  of  perishable  property 10  560 

for  delivery  of  ship 11  560 

when  to  be  given  by  defendant  for  costs 25  582 

by  claimant  of  property,  for  costs 26  582 

given  by  intervenor  in  suit  in  rem 34  585 

ow  and  when  taken 35  586 

VlSSRIFICATION— 

required  of  claimant  of  property  in  suits  in  rem 26  582 

to  answers  to  hbels. 27  582 

interrogatories 32  585 

when  may  be  dispensed  with 83  585 

required  to  answer  of  garnishee 37  587 

when  answer  to  libel  does  not  need 48  592 
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RUIJ3S  IN  ADMIRALTY— Continued— 
Warrant — 

who  may  serve 1  5-!^ 

of  arrest  and  attachment  m  p^rjtonam 2  555 

marshal  may  take  bail  I  when 3  556 

when  order  of  court  required  on 7  558 

of  arrest  of  ship  in  proceeding  in  rem 9  559 

in  what  cases  bail  taken  under 47  592 

RULES  IN  COURT  OP  CLAIMS— 
Appeals — 

when  allowed  to  supreme  court 1  485 

transcript  on,  what  to  contain 1  485 

findingoffticts  in  nature  of  special  verdict... 1  485 

manner  of  taking 2  487 

limitation  upon  right  of 8  487 

finding  of  facts  and  conclusions  of  law  filed 4  488 

exceptions  for  want  of  findings 5  488 

RULES  IN  equity- 
Abandonment — 

of  order  for  leave  to  amend  bill 30  508 

Abatement — 

of  suitf  not  by  death  of  par^ 56  528 

nor  by  change  of  interest  in  parties 57  529 

Account — 

what  decree  for  to  contain 73  542 

examination  of  party  according 79  545 

Admissions — 

when  by  failure  to  deny 38  512 

Affidavit — 

to  bet  aside  decree  by  default,  contents  of 19  500 

may  be  used  before  a  master,  when 80  545 

Affirmation— 

when  equivalent  to  an  oath 91  552 

Amendment — 

of  bills,  when  of  course 28  505 

when  by  order  of  court 29  507 

when  order  for,  abandoned 30  508 

allowed  on  demurrer 35  511 

ai't€r  answer 45  517 

of  rules  of  circuit  court,  when 89  551 

of  defendant  to 'bill,  when  filed .'..  18  499 

when  sufficient 39  513 

matters  of  defense  stated  in 39  513 

what,  need  not  contain 40   514,515 

when  not  evidence 41  515 

what  interrogatories  need  not  be  answered 44  517 

when  new  or  supplemental,  filed. 46  518 

may  suggest  deiect  in  parties 52  525 

when  to  supplemental  bill 57  529 

before  whom  verified 59  530 

when  may  be  amended 60  530 

amended  after  replication 60  5Pi0 

exceptions  taken  to 61  531 

allowance  of  costs  on  separate  answers I . . . .  62  532 

when  exceptions  to  set  down  for  hearing 63  533 
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%  RULES  IN  EQUITT— Continued— 
Answer — Continued — 

when  exceptions  deemed  abandoned 63  533 

an  allowance  of  exceptions 64  533 

cofits  on  exceptions  to,  overruled 65  533^ 

Appearance — 

day  of,  in  circuit  court 17  498 

must  be  entered,  when 17  498 

when  party  need  not  make  an 54  526 

on  failure  of,  when  injunction  granted 55  528 

Argxtment —  * 

on  plea,  when 33  510 

''objectionfor  want  of  parties** 52  525 

Arrest — 

of  defendant  on  default,  when 18  499 

Attachment — 

defendant  compelled  by  to  answer 18  499 

Attorney  and  counsel — 

bill  must  be  signed  by 24  503 

Bills — 

when  to  be  taken  ^ro  <?ew/(PMO 18  499 

decree  entered  upon  default 19  500 

frame  of,  introductory  part 20  501 

what  to  omit,  and  what  to  state  in 21  .501 

prayer  in,  what  shall  ask 21  501 

parties  out  of  jurisdiction  to  be  stated f . .  22  503 

prayer  for  process,  what  to  state 23  503 

signature  of  counsel  to 24  503 

taxable  costs  on , 25  504 

surplusage  in 26  504 

exceptions  to,  how  taken 1 27  505 

amendments  of  as  to  course 28  505 

amendments  of  by  leave  of  court 29  507 

when  order  for  leave  to  amend  abandoned 30  508 

costs  on  demurrer  to  overruled 34  611 

duty  of  defendant  when  demurrer  overruled 34  511 

interrogatories  in  to  be  numbered 41  515 

specified  interrosratories  part  of  bill 42  516 

form  of,  preceding  interrogatory  part 43  516 

amendment  of,  after  answer 45  517 

proper  parties  to,  when  dispensed  with 47  518 

when  parties  are  numerous,  how  to  sue 48  522 

trustees,  etc.,  when  proper  parties 49  523 

heir  at  law,  when  necessary  piurty  to 50  524 

where  demand  is  joint  ana  several 51  524 

defect  of  parties  to,  how  attacked 52  525 

nominal  parties  to  bills 54  526 

Bills  of  revivor  and  supplemental  bills— 

when  proper 56  528 

when  not  necessary 58  530 

when  supplemental  bill  proper 57  529 

Circuit  court — 

always  open  for  filing  bills,  etc ...  1   '        490 

may  appoint  masters,  compensation -  •  82  546 

may  make  rules  of  practice,  when ••  89  551 
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RULES  IN  EQUITY— ContinubId— 
Guardian  ad  litem— 

when  and  how  appointed ^ 87  549 

who  may  sue  by^  all  infants 87  549 

■ 

Heir — 

when  a  necessary  party,  when  proper  party 50  524 

Infants — 

to  sue  by  guardian  or  next  friend 87  549 

defended  by  guardian  ad  litem 87  549 

Injunctions — 

when  prayed  for  in  bill 23  503 

granted  as  of  course 55  527 

ux>oa  notice  after  hearing 55  527 

duration  of,  when  g[ranted  in  vacation 55  527 

granted  to  prevent  irreparable  injury  (act  June  1872). ...  §  7  553 

Interlocutory  orders — 

may  be  made  at  chambers  as  in  term 8  490 

notice  of  hearing  must  be  given,  what 3  490 

Interrogatories —  ^ 

in  bill  must  be  numbered 23  503 

when  part  of  bill % 42  516 

form  of  bill  preceding 43  516 

what,  need  not  be  answered 44  '  517 

when  testimony  taken  upon  written 67  535 

form  of  last,  on  commission 71  541 

Issue — 

formed  on  replication  filed ...., 66  534 

Joint  debtors— 

plaintiff  need  not  proceed  against  aU. 51  524 

Marshal — 

must  serve  process 15  497 

Master — 

reference,  when  laid  before 74  543 

duly  of  master,  on  order  of  reference 75  54!) 

report  of,  what  it  need  not  contain 76  548 

proceedings  before 77  544' 

witnesses  oefore,  how  summoned 78  544 

accounts  produced  and  parties  examined  before. 79  545 

evidence  used  before,  what 80  545 

examination  of  creditor  before 81  546 

appomtmeat,  and  compensation  of 82  546 

exceptions  to  .report  of. 83  547 

costs  onrexceptions  to  report  of 84  548 

Mistakes — 

in  decrees,  clerical  corrected 85  548 

Motions— 

circuit  court  always  open  for «..  1  490 

clerk *8  office  always  open  for 2  490 

must  be  entered  by  clerk 4  491 

what  grantable  as  of  course 5  492 

when  not  grantable  as  of  conrse ••  6  492 

when  msLj  be  heaxd  ex  pat'te 6  492 

when  made  to  set  aside  default 19  500 

Notice — 

of  motion  in  vacation 3  490 

entry  in  order  book  when  notic€ 4  491 
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RULES  IN  EQUITT— Continued- 
Notice— Co«/in«e(?-— 

to  solicitor  equivalent  to  notice  to  party •• 4     ^     491 

of  suing:  out  epmmission  to  take  testimony 67     '     585 

to  take  oral  testimony  before  examiner 67  586 

of  time  and  place  of  examination 67  586 

of  taking  testimony  de  bene  esse 70  540 

Oath— 

affirmation  equivalent  to,  when 91  552 

Orders — 

circuit  court  always  open  for  ms^axig 1  490 

clerk*8  office  always  open  for  entering 2  490 

may  be  made  in  vacation  by  circuit  judge 8  490 

of  pro  confesso  on  default,  of  course 18  499 

for  amendment  when  abandoned 80  508 

to  take  testimony  in  vacation,  when 67  585 

what  effect  on  parties  and  strangers 10  495 

Parties— 

effect  of  orders  on  persons  not 10  495 

^      but  of  jurisdiction,  allegations  of  bill 22  508 

when  proper,  but  not  necessary 47  518 

too  numerous  who  may  sue 48  522 

trustees  may  properly  be  made 49  528 

heir-at-law  a  necessarv 50  524 

in  case  of  joint  and  several  debtors 51  524 

defect  of  when  suggested  in  answer 52  525 

when  defect  of  waived .52  525 

court  may  dismiss  bill  for  defect  of 52  525 

when  defect  of  suggested  at  hearing 58  526 

nominal,  who  are  and  when  to  appear 54  526 

when  examined  before  master,  on  accounts 79  545 

liens,  how  enforced  against  non-residents §  18  554 

Plea— 

when  not  allowed 81  508 

may  demur,  or  plead,  0|(  both,  when 82  509 

when  set  down  for  argument 88  510 

effect  of,  when  Bustamed 88  510 

costs  allowed  plaintiff  on  overruling 84  511 

defendant  on  allowing 85  511 

not  to  be  held  bad ,  when 86,  87  512 

to  supplemental  bill,  when  filed 57  529 

Practice — 

rules  of,  when  made  by  circuit  courts 89  551 

when  according  to  hign  court  of  chancery  in  England. .  90  551 

Prayer — 

in  bill  in  equity,  what  to  ask 21  501 

for  process,  what  to  contam '. 28  5C6 

Proceedings — 

when  regulated  by  circuit  court 89  551 

Process — 

subpoena  the  i>roper  mesne,  in  eauity 7  498 

writ  of  execution  the  proper  final 8  494 

assistance,  when  to  issue 9  495 

how  parties  affected  by 10  495 

not  to  issue  until  bill  filed 11  495 

when  returnable 12  496 

clerk  must  note  on,  time  for  defendant's  appearance. ...      12  496 
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RULES  IN  EQUITY— CoNTiNUBa>— 
Process — Conttn  ued — 

when  separate  writs  io  issue 12  496 

service  of,  mode  of  making 13  496 

when  alias  subpoena  may  issue 14  497 

who  may  serve  mesne  and  final 15  497 

return  of  entered  by  clerk  in  docket 16  498 

when  prayed  agfainst  non-residents 22  50^^ 

prayer  for,  what  to  contain 23  503 

when  injunction  prayed  for 23  503 

when  circuit  court  may  regnlate 89  551 

Prochbin  ami —  • 

who  may  sue  by '. 87  549 

RSFERIBNCB — 

of  account  of  personal  estate  to  master 73  542 

when  to  be  laid  before  master 74  543 

duty  of  master  after 75  543 

report  of  master,  contents  of 76  543 

proceeding  before  master 77  544 

witnesses,  how  summoned  before  master 78  544 

production  of  accounts,  examination  of  party 79  545 

affidavits^  when  used  before  master 80  545 

examination  of  creditor  or  claimant  on 81  546 

appointment  of  masters,  compensation  of 82  546 

cierk  of  circuit  court  cannot  be  master 82  546 

exceptions  to  master *s  report 83  547 

costs  on  exceptions,  who  lo  pay 84  548 

BSHBARrNG — 

what  petition  for  to  contain 88  549 

when  court  may  grant 88  549 

Bbplication— 

no  special,  to  any  answer  allowed 42  ,51? 

when  general,  must  be  filed '66  534 

Bulbs — 

circuit  court  always  open  for  making •. 1  490 

clerk^s  office  open  to  receive  and  enter 2  490 

may  be  made  ov  circuit  judges  in  vacation 3  490 

must  be  entered  by  clerks 4  491 

of  practice,  when  circuit  courts  may  make , 89  551 

Sbbyicb  of  Procbss — 

mode  of  making 13  496 

who  may  make 15  497 

return  of,  entered  by  clerk ; .  .  16  498 

SUBPOBNA — 

not  to  issue  until  bill  filed 11  495 

returnable  next  rule  day,  when ', 12  496 

service  of,  how  made 13  496 

when  alias,  may  issue.....' 14  497 

whomay  serve 15  497 

clerk  to  make  entry  of  return  of...-. 16  496 

Supplemental  bill— 

when  proner  to  be  filed 57  529 

what  neea  not  state 58  530 

Testimony — 

how  taken  upon  interrogatories 67  535 

notice  when  either  party  desires  to  take  orally 67  535 

when  oommissiou  to  take,  sued  out 67  535 
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RULES  IN  EQUITY— Continued— 
TmvriMOSY'—CotUmiml — 

compolsoiy  attendance  of  wiiuouioe • 67  536 

notice  of  time  and  place  of  taking 67  536 

transmission  of 67  536 

when  taken,  and  how,  on  commission 67  537 

transmission  of,  when  taken 67  536 

A  court  may  assign  time  for  taking 67  537 

taken  by  deposition  after  issue 68  539 

if  taken  without  notice  to  adverse  party 68  539 

time  allowed  for  taking 69     *    539 

when  time  for  taking  enlarged 69  539 

publication  of,  by  consent  or  on  notice 69  539 ' 

when  taken  de  bene  esse 70  540 

notice  of  taking 70  540 

form  of  last  interrogatory 71  541 

Trubtbbs — 

wheD  proper  parties  to  bill 49  523 

Verification — 

of  answer,  before  whom  made 59  530 

Witnesses— 

attendance  of,  how  compelled  before  commissioner,  etc. .  67  536 

before  commissioner,  how  summoned 78  544 

how  summoned  before  master 78  544 

W.rit  op  assistance— 

when  to  be  issued 9  495 

Writ  op  sequestration — 

when  lo  issue  against  estate  of  delinquent 8  494 

RULES  OF  SUPREME  COURT- 
Abatbment — 

death  of  .party  does  not  cause  in  supreme  court 15  465 

representative  made  party,  when 15  465 

of  appeal  for  want  of  appearance 15  466 

when  party  dead,  how  appeal  taken 15  466 

Adjournment — 

announced  ten  days  prior  to 27  482 

Admiralty — 

when  further  proof  taken  on  appeal  in 12  463 

objections  to  evidence  in,  not  allowed 13  463 

Appidavit — 

must  accompany  motion  for  certiorari 14  464 

suggestion  of  death  of  party  for  appeal  15  466 

Appirmance— 

costs  allowed  to  appellee,  etc 24  476 

interest,  how  computed  on 23  474 

damages,  when  given  on 23  475 

APPEAIi— 

interest  and  damages  on 23  '475 

«up^««<2eM  bond  required  in 29  483 

Appellee — 

right  of  to  docket  cause,  etc .' 9  458 

Appearance — 

of  counsel  for  appellant^  etc.,  entered 9  458 

when  time  for  extended 9  458 

of  representative,  in  case  of  death  of  party 15  465 
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RULES  OP  SUPREME  COURT— Contihubd— 
Appearance — Continued — 

when  action  abates  for  want  of ,. 15  466 

cause  dismissed  on  failare  of,  byplaintiff. 16  468 

failure  to  make,  by  defendant,  enect  of 17  468 

effect  where  neither  party  makes  an 18  469 

Aroumekt —  -^ 

when  cause  stands  for 9  ^ 

case  dismissed  when  parties  not  prepared  after  two  calls.  19  469 

court  will  receive  printed,  when 20  469 

effect  of  filinar  printed 20  469 

when  oral  argument  presented 20  470 

how  printed,  affected  by  oral 20  470 

brief  not  received  after 20  470 

distribution  of  printed  arguments 20  470 

two  counsel  only  will  be  heard 21  470 

restriction  of  length  of,  or  oral 21  471 

effect  of  failure  to  file  brief 21,  10  473 

what  brief  must  contain 21,  4  471 

brief  to  be  filed  by  appellee  or  defendant  in  error 21,  7  472 

none  heard,  on  errors  not  assigned 21,  8  478 

default  in,  effect  of 21,  9  473 

order  of,  opening  and  close 22  474 

cross  appeals  must  be  argued  together 22  474 

when  separate  causes  heard  together 26,  6  481 

when  cause  will  not  be  taken  up  for 27  ^  482 

Arizona — 

call  of  docket  of  cases  appealed  from 9  460 

Attachment — 

when  may  issue  for  costs 10  461 

Attorkbys  and  counsel — 

admission  of,  to  practice 2  440 

form  of  oath  to  Im3  taken  by 2  450 

women  maybe  admitted  lo  practice  as  (act  of  Feb.  15, 

1879) 450 

appearance  of)  entered  of  record 9  460 

printed  arguments  signed  by 20  470 

copy  of  prmted  argument  furnished  to 21  471 

Attorn  ET- GEN  ERAL— 

when  he  may  have  causes  advanced 26  480 

Bill  of  exceptions — 

allowance  of  by  circuit  and  district  judges 4  451 

Briefs — 

not  received  after  argument 20  470 

whentobefiled  with  derk 21  470 

what  to  contain 21  471 

specification  of  error,  what  to  set  out 21 .  472 

California —  . 

extension  of  time  in  appeals  and  writs  of  error  from 9  460 

Certiorari— 

when  awarded  for  diminution  of  record 14       *    464 

when  motions  for  to  be  made 14  464 

facts  on  which  motion  based,  verified  by  affidavit 14  464 

when  not  granted 14  464 

Circuit  judge — 

allowance  of  bill  of  exceptions  by ..•• 4  451 
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RULES  OF  SUPREME  COURT— CoNTunjKD— 
Circuit  court — 

may  order  taking:  of  testimoDy  on  commission 12  463 

Clerk  of  suprevb  court —  ^ 

where  to  resic^e  and  keep  his  office 1  449 

shall  not  permit  any^  original  paper  taken  fix>m  his  office.  1  449 

to  have  cnarge  of  library,  etc 7  455 

shall  take  bond  for  costs 10  461 

fees  of,  for  printing  records 10  461 

shall  furnish  copies  of  records  to  printer 10  461 

fees  to  be  charged  by 10  461 

against  whom  to  charge  fees  in  case  of  dismissal 10  462 

to  issue  mandate  to  court  below 24  478 

deliver  copy  of  opinion  to  reporter 25  479 

to  cause  opmions  of  judges  to  be  recorded 25  479 

must  preserve  original  opinions 25  480 

Commissions — 

'    to  take  testimony,  what  court  to  issue 12  463 

Conference  room — 

clerk  of  court  has  charge  of. 7  455 

Continuance — 

of  causes  on  appeal 26  481 

Costs—  \ 

clerk  must  take  security  for 10  461 

of  printing  records,  charged  in  expenses  of  court 10  461 

charged  in  case  of  dismissal 10  462 

when  attachment  for,  may  issue 10  462 

on  dismissal  for  want  of  appearance '. 18  469 

default  at  second  term. . . .  * 19  469 

generally 24  476 

affirmance,  allowance  of. 24  476 

reversal,  allowance  of 24  477 

allowed  in  supreme  court,  inserted  in  mandate 24  479 

United  States  exempt  from  liability  for 24  477 

provision  for,  included  in  supersedeas  bond 29  483 

Counselors.    See  Attorneys  and  Counsel. 

Criminal  cases — 

how  and  when  advanced  on  docket 26  430 

Cross  appeals — 

must  be  argued  together 22  474 

Damages — 

allowed  on  frivolous  appeals 23  475 

Death— 

of  party  does  not  abate  suit,  when 15  465 

when  on  death  of  party  action  will  abate 15  466 

Default — 

if  defendant  make,  plaintiff  may  proceed  ex  parte  ....  5  458 

dismissal  of  writ  of  error  if  plaintiff  makes .* . . .  16  468 

when  defendant  makes,  plaintiff  may  proceed 17  468 

dismissal  for  non-appearance  of  both  parties 18  469 

in  filing  brief,  effect  of 21  473 

argument 21  473 

Depositions — 

to  be  taken  on  commission 12  463 

notice,  with  copy  of  interro^tories,  served 12  463 

what  court  to  issue  commission  to  tak0 12  463 

time  of  filing  cross-interrogatories 12  463 
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RULES  OP  SUPREME  COURT— Continued- 
Diminution  OF  RECORD — 

application  for  certiorari  on 14  464 

D^BMISSAL — 

of  appeal  for  failure  to  docket  cause 9  458 

who  taxed  with  fee  for  copy  in  case  of 10  463 

when  writ  of  error  dismissed  for  non-appearance  of 

plaintiff 16  468 

for  non-appearance  of  both  parties 18  469 

parties  at  second  term 19  469 

costs  allowed  on  to  defendant  or  appellee 24  476 

in  vacation  by  a^rreement  of  parties 28  482 

District  judge— 

allowance  of  bill  of  exceptions  by 4  451 

Docket — 

duty  of  plaintiff  in  error  or  appellant  to  docket  case. ...  9  458 

called  on  second  day  of  term 26  480 

ten  cases  on,  for  each  day's  hearing..... 26  480 

cases  heard  in  advance  of  order 26  480 

order  of  causes  on 26  481 

when  causes  on  heard  together 26  481 

criminal  cases  may  be  advanced  on 26  480 

when  other  causes  advanced  on i  26  480 

continuance  of  causes  till  next  term 26  481 

when  causes  reinstated  on 26  482 

on  may  be  passed 26  482 

BVIDBNCB— 

when  and  how  taken  on  order  for  further  proof •*  12  463 

in  maritime  cases,  how  new  evidence  taken 12  v  463 

when  admission  of  deemed  admitted 18  463 

objections  to  deeds,  etc.,  when  not  allowed 13  463 

Fees— 

of  clerk,  security  taken  by  bond 10  461 

clerk  must  charge  the  legal  for  record 10  461 

bond  for,  on  appeal  or  wiit  of  eiror 10  461 

attachment  for,  when  to  issue 10  462 

taxed  on  dismissal 10  462 

Frivolous  appeait— 

damages  allowed  on 23  475 

Idaho — 

call  of  cases  appealed  from,  when 9  460 

Interest — 

on  affirming  judgment,  how  computed 23  474 

same  rule  on  affirming  decree  in  equity 23  476 

Interrogatories — 

practice  in  taking  depositions  on 12  463 

Law  library — 

use  of  books,  regulation  of. 7  455 

clerk  of  court  has  charge  of 7  455 

duty  of  clerk  in  respect  to 7  455 

clerk  has  charge  of  conference  room 7  455 

printed  records  of  cases  filed  in  by  clerk 7  45S 

Mandate — 

on  dismissal  of  suit,  derk  to  issue 24  478 

costs  to  be  inserted  in 24  479 

on  dismJBRa]  of  cause  in  vacation 28  482 
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RULES  OF  SUPREME  COURT— Continued— 
Maritime  cases — 

^rther  proof  in»  how  taken 12  463 

'  Montana — 

call  of  cases  appealed  from.....* 9  460 

Motions — 

must  be  in  writing 6  453 

arf^ment  on,  time  of.  • 6  453 

notice  of  must  be  given 6  453 

when  to  be  submitted 6  453 

service  of  notice  by  mail,  how  proved 6  454 

motion  to  dismiss  with  motion  to  affirm 6  454 

day  for  hearing  on 6  454 

for  certiorari,  supported  by  affidavit 14  *  464 

when  motion  to  be  made 14  '  464 

to  dismiss  appeals,  etc.,  how  submitted 6  454 

Nevada — 

call  of  causes  on  appeal  from 9  400 

New  Mexico— 

call  of  causes  on  appeal  from 9  460 

Notice — 

of  motion  must  be  given 6  453 

mode  of  service  of. 6  454 

of  taking  depositions  in  maritime  cases ^ 12  463 

filing  Drier  after  argument,  when  requisite 20  470 

Oath-—  i 

of  attorney^r  counsel 2  450 

Opinions — 

of  court  recorded  by  derk,  when 25  479 

duty  of  clerk  respecting 25  479 

preservation  of '. .  25  480 

when  annexed  to  writ  of  error « 8  456 

Oregon — 

call  of  causes  on  appeal  from 9  460 

Papers— 

how  sent  up  on  appeal 8  456 

translations  of,  when  in  foreign  language 11  462 

Postponement — 

to  next  term  after  being  called,  when 26  4S1 

« 

Practice— 

in  supreme  court,  by  what  regulated. 3  451 

of  death  of  party  on  appeal  or  writ  of  error 15  466 

Process— 

in  whose  name  to  be.... 5  452 

how  served  on  a  state 5  452 

subpoena,  service  on  individual 5*  453 

Records— 

when  opinion  of  court  below  annexed  to 8  456 

what  to  be  filed  as 8  456 

printed  for  use  of  court. 10  461 

clerk  to  supervise  printing  of. 10  461 

distribution  of  printed  copies^ 10  461 

fees  for  one  copy  only  to  oe  charged 10  461 

who  entitled  to- copy  of 10  4^1 
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RULES  OF  SUPREME  COURT— Continued- 
Records — Continued — 

when  translations  inserted  in 11  ^462 

diminution  of,  certiorari  upon 14"  464 

opinions  of  court  to  be  made , 25  479 

Reporter — 

to  receive  copy  of  opinion  of  court 25  479 

Rbtxtrn — 

of  writ  of  error,  when  to  be  made 8  457 

how  to  be  made 8  456 

of  original  papers  in  supreme  court,  when 8  456 

of  error,  how  made 8  456 

what  to  accompany  record 8  456 

complete  record  to  made 8  456 

Reversal— 

costs  on  judgment  of 24  477 

Revitor— 

how,  on  death  of  party. 15  466 

Security^" 

for  clerk's  fees  must  be  taken  by  clerk 10  461 

on  appeal  and  writ  of  error 29  483 

Service— 

of  notice  of  motion,  mode  of 6  454 

process,  how  served  on  a  state 5  452 

subpoena,  time  of * S  45o 

State—  k  ako 

ho^  process  served  on $^  ^  ^^ 

Stipxtlation — 

when  not  binding  upon  the  court 28  4oa 

Subpoena—  k  >icq 

must  be  served  sixty  days  before  return  day 5  4«j 


Supersedeas— 
when  in  case  of  death  of  party 15 


466 


bonds  taken  in  circuit  court,  as  indemnity  on 29  483 

Supreme  court  clerk.    See  Clerk. 

Translations—  ^ 

of  documents  in  foreign  language,  supplied 11  404 

United  States—                         .  qa  a'tj 

exempt  from  liability  for  costs ^  4// 

Utah —  ^  ^^^ 

call  of  causes  on  appeal  from »  «w 

Verification —  ^.  -^^ 

of  application  for  cerftorari 14  404 

Washington  Territory— 

call  of  cajises  on  appeal  from ••  9  4oO 

Writ  op  error— 

return  of,  how  made,  by  whom •  g  4w 

opinions  of  court  below  returned  with  record o.  4o6 

will  not  be  heard  without  complete  record 8  456 

when  original  papers  sent  up,  on 8  4o6 

to  be  made  returnable 8  457 
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SALARIES— 

of  district  judges,  amount  of. 554  43 

circuit  judges 607  97 

chief  and  associate  justices  of  supreme  court 676  196 

judge  resigning  still  entitled  to 714  242 

of  district  attorneys 770  279 

marshals 781  283 

judges  of  court  of  claims 1049  429 

clerks  of  court  of  claims : 1051  421 

district  judge  in  Colorado 3  40 

SALVAGE.    See  Rules  in  Admibaltt. 

SALES.    See  Rulrs  in  Admiralty— 

of  vessel,  g^oods,  etc^  after  condemnation 939  376 

when  ordered  in  vacation 940  377 

^AL- 

provided  at  expense  of  United  States 911  361 

all  process  must  be  under 911  361 

court  of  claims  shaU  have 1050  429 

SEAMAN— 

compensation  of  when  sent  home  as  witnesses 851  320 

SECRETARY— 

of  senate,  transmit  claims  to  court  of  claims 1060  435 

treasury,  may  transmit  to  court  of  claims 1063  437 

SECURITY— 

to  keep  the  peace,  who  may  hold  to 727  257 

SEIZURES— 

jurisdiction  of  district  courts  in  suits  for 563  47 

m  what  district  suits  for,  prosecuted 564  59 

appraisers  to  be  sworn,  by  whom 570  64 

circuit  courts  have  no  juriRdiction  in,  when 629  113 

when  jurisdiction  of  United  States  courts  exclusive 711  239 

for  forfeitures,  where  to  be  prosecuted 734  260 

when  claimant  of  property  has  burden  of  proof 909  358 

when  several  things  joined  in  one  suit 920  369 

for  forfeitures  in  certain  cases,  notice  of 923  370 

when  delivered  to  claimant 938  375 

sale  after  condAonation 939  376 

notice  of  sale  published 939  376 

sale  or  delivery,  when  ordered  in  vacation 940  377 

when  probable  cause  for,  no  costs  to  claimant 970  396 

certificate  of  probable  cause  in  cases  of 970  396 

when  defendant  recovers  double  costs  in  suits  for. . 971  396 

SERVICE.    See  Rules  in  Equity,  Rules  or  Supbeice 
Court. 

SESSIONS- 

of  district  courts,  generally 572  66 

effect  of  altering  terms,  no  prejudice 573  84 

of  district  court  in  Florida 575  84 

Wisconsin 576  84 

Kentucky  and  Indiana 577  84 

monthly  sessions  when  held  for  criminal  trials 578  85 

ac^oumed  terms,  generally 579  85 

in  Kentucky  and  Indiana. •  580  85 

4S 
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SESSIONS— CONTIKUED— 

special  terms 5B1  80 

.  acUoumment  for  non-attendance  of  judge SSd,  584  86 

when  in  Kentucky  and  Indiana 585  87 

intermediate  terms  in  California,  Iowa  and  Tennessee. ..  586  87 

of  circuit  courts,  regular  terms 658  178 

special  sessions  for  trial  of  criminal  cases 661,  662  190 

aqjoumed  terms  in  Missouri- 663  191 

special,  in  California,  Oregon  and  Nevada 664r  191 

Kentucky  and  Indiana 1 .  665  191 

Tennessee 666  192 

North  Carolin a 667  192 

Virgrinia  and  Wisconsin 668  192 

general  rule  respecting  special 669  193 

what  business  transacted  at  special 670  198 

adjournment  in  absence  of  judges 671  193 

on  written  order 672  194 

of  court  of  claims 1052  430 

SET-OFF— 

enforced  in  court  of  claims,  in  favor  of  United  States. . . .  1059  433 

judgment  for,  how  enforced 1061  436 

SHIPS.    See  Bulbs  in  Admiralty. 

SLAVE  TRADE— 

jurisdiction  of  suits  relating  to 629  113 

limitation  of  indictment  for  offense 1046  427 

SOLICITORS.    See  Attobnets  and  Counsel. 

SOUTH  CAROLINA— 

divided  into  two  judicial  districts 546  24 

district  judge  in,  appointment  of 552  43 

when  terms  of  district  courts  in 572  81 

included  in  fourth  circuit 604  95 

terms  of  circuit  court  in 658  187 

duty  of  district  attorney  in  eastern  district 767  277 

duty  of  marshal  of  eastern  district 776  282 

jurors  in  western  district,  how  dravm 817  300 

federal  judges,  etc.,  in 625 

SPECIAL  BAIL- 

on  removal  of  case  from  state  court A . . .  639  126 

bond  with  sureties  required *  3  167 

when  required  in  suits  for  penalties,  etc • 942  878 

given  when  arrest  made  in  another  district l 943  878 

SPECIAL  DEMURRERr- 

for  defects  in  form,  amendment,  etc. 954  383 

SPECIAL  JURY— 

in  what  manner  returned  by  marshal. ...  805  297 

SPECIAL  SESSIONS.    See  Sessions— 

of  circuit  court  for  criminal  cases.  ..^ 661,  662  190 

when  directed,  by  supreme  court,  business 662  190 

in  California,  Oregon  and  Nevada 664  191 

Indiana  and  Kentucky 665  191 

Tennessee 666  192 

North  Carolina 667  192 

Virginia  and  Wisconsin 668  192 
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SPECIAL  SESSIONS— Continued— 

general  rule  respecting 669  193 

m  certain  states,  bnsiness  transacted. . . '. ." 670  .  193 

what  business  transacted  at  special  terms 581  85 

of  district  courts  during  disability  of  jndge 589  89 

SPECIAL  TERMS.    See  Special  Sessions,  Sessions— 

of  district  court,  when  and  where  held 581  85 

notrequiredof  circuit  justice  or  judge 589  89 

STATE  COURTS— 

removalof  causes  from,  right  of. 639  126 

who  entitled  to  apply  for  removal  from 639  126 

eoi-porations,  when  entitled  to  remove  from 640  130 

when  person  denied  civil  rights  in 641  131 

habeas  corpus  to  issue  when  party  in  custody 642  133 

suits  against  revenue  officers  removed  from 643  133 

in  suits  involving  irancfaise  laws. 643  133 

proceeding  for  removal  in  such  cases 643  133 

removal  of  suits  from,  in  particular  cases 644  137 

where  copies  of  records  refused  bv  clerk  of 645  137 

attachments,  etc.,  in,  remain  in  rorce  on  removal 646  138 

removal  of  suits  from  involving  title  to  land 647  139 

either  party  may  petition  for  removal 3  167 

proceeaings  for  removal  from 3  167 

when  application  for  removal  made 7  173 

judgments  and  decrees  i>f,  how  reviewed 709  228 

power  of  supreme  court  on  review  of 709  228 

criminal  cases  from,  have  precedence 710  235 

proceedings  in,  not  to  be  ei^joined 720  249 

records  of,  how  proved 905  354 

writ  of  error  to,  from  supreme  court 999  407 

who  writ  to  be  signed  by 999  407 

manner  of  issuing  writ  of  error  to 1003  409 

bail  in  criminal  cases  removed  from P 1017  416 

STATE  RECORDS.    See  Rules  of  Supkeme  Coubt— 

of  legislative  acts,  authentication  of 905  354 

judicial  proceedings,  authentication  of. 905  354 

official,  not  pertaining  to  courts,  j>roof  of. 906  355 

STEAMBOATS—  :  ^ 

circuit  court  has  jurisdiction  of  suits  against  for  injuries,  ^ 

etc 629  121 

STIPULATIONS.    See  Rules  in  Admibaltt,  Rules  op 
SuPBEME  Coubt. 

SUBPCENA  DUCES  TECUM.  See  Rules  in  Equitt,  Rules 
OP  Sufbeme  Coubt — 

how  obtained  and  executed 869  -       338 

may  run  into  another  disbnct 876  341 

issued  by  court  of  claims 1082  444 

may  be  issued  by  court  of  claims 1082  444 

SUITS— 

do  not  abate  by  change  of  terms  of  district  courts 573  84 

jurisdiction  of 629  106 

removal  of,  from  state  courts 639,  647   129,139 

proceedings  for  removal  of  (act  of  1875) j*  2  161 

who  entitted  to  petition  for  removal  of. 2,  8    161, 167 

where  brought  in  Tennessee 5,  6     26,   28 
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SUITS— Continued— 

against  corporations  under  acts  of  congress 640  180 

persons  denied  civil  rights 641  131 

officers  under  revenue  laws 643  183 

removal  of,  by  aliens  from  state  courts..... 644  137 

process  in,  not  affected  by  removal  of  (act  of  1875) 4  172 

when  dismissed  afber  removal  (act  of  1875) 5  172 

proceedings  in,  after  removal  (act  of  1875) 6  173 

when  application  for  removal  of  made  (act  of  1875) 7  173 

to  enforce  liens,  how  appearance  compelled  (act  of  1875)  8  175 

revival  of.  on  death  of  party  (act  of  lo75) 9  176 

not  abated  bj  change  of  terms  of  circuit  court 660  190 

proceedings  m  against  non-residents 737  261 

liens  enforced  in,^  against  non-resident 738  263 

where  suits  brought,  as  to  residence 739  264 

in  states  containing  several  districts 740  264 

suits  of  a  local  nature 741  265 

when  land  lies  in  different  districts 742  265 

inlndiana 743  266 

Iowa 744  266 

Kentucky 745  266 

do  not  abate  by  conflict  with  term  in  another  district. . . .  746  267 

Sarties  to  may  manage  their  own  cases 747  267 

istrict  attorney  must  report  the  bringing  of 772  280 

proceedings  in  against  postmasters 890  347 

when  several  seizures  included  in  one 920  369 

consolidation  of,  when 920,  921  369 

amendments  for  defects  of  form 948,  954, 1QQ5,  1006  380,  383, 

410,  411 

priority  of,  when  state  is  a  party 949  380 

allowance  of  credit  in,  brought  by  United  States. .  .951,  952  880,  882 

proceedings  in  case  of  death  of  party 956  889 

SUPERSEDEAS.    See  Rules  of  Supreicb  C^ourt— 

'  manner  of  obtaining,  oif  writ  of  error 1007  412 

SUPPLEMENTAL  BILL.    See  Rules  in  Equity. 

SUPREME  COURT  CLERK.     See  Rules  of  Supbbmb 
CouBT,  Clebks  of  Courts. 

SUPREME  COURT.    See  Chief  Justice,  Justices  op  Su- 
preme Court,  Rules  of  Supreme  Court — 

organization  of 673-  683    195-198 

of  how  many  justices  composed 673  195 

precedence  of  associate  justices 674  195 

when  office  of  chief  justice  vacant 675  195 

salaries  of  justices  of.  676  196 

clerk,  marshal  and  reporter  of,  appointment  of 677  196 

when  deputv  clerk  appointed 678  '       196 

records  of  old  court  or  appeals 679  196 

salary  and  duties  of  marshal  of 680  197 

duties  of  reporter  of 681  197 

salary  of  reporter,  and  price  of  reports 682  197 

distnbutioh  of  reports  of 683  196 

may  designate  district  judge  to  perform  duties  in  another 

distnct 593,  594  91 

sessions  of,  where  and  when  held 684  199 

ac^oumments  when  quorum  not  present 685  199 

what  orders  made  by  less  than  quorum 686  20O 

original  jurisdiction  of. 687  201 
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SUPREME  COURT— Continued— 

m^'y  iBSue  writs  of  mandamus^  etc 688  203 

issues  of  factin,  tried  by  jury 689  205' 

appellate  jurisdiction  of 690  205 

what  lodgments  examined  on  writ  of  error 691  206 

api>eai8  to  in  equity  and  admiralty  cases 692  209 

review  in,  on  certiiicate  of  division 693  213 

cases  pending  in,  from  Alabama 694  214 

appeals  in  prize  cases  allowed 695  214 

remaining  in  circuit  courts 696  215 

points  certified  on  division  in  circuit  court - .*    697  215 

transcript  on  apneal  transmitted  to 698  216 

writ  of  error  ana  appeals,  in*espective  of  amount 699  217 

in  cases  touching  patent  rights 699  218 

for  enforcement  of  revenue  laws 699  218 

judgments  against  revenue  officers  for  official  acts. . . .    699  218 

cases  for  deprivation  of  constitutional  rights 699  218 

of  injuries  to  person  or  property 699  218 

review  of  cases  tried  without  a  jury -700  219 

may  affirm,  modify  or  reverse 701  220 

writs  of  error  and  appeals  from  territorial  courts 702  222 

when  territory  becomes  a  state,  proceedings  in 703  223 

jud^ents,  etc..  transferred  from  territorial  courts 704  224 

review  of  cases  from  supreme  court  of  District  of  Columbia    705  225 

cases  where  matter  in  dispute  exceeds  $100 706  226 

appeals  from  court  of  claims  to. 707        -  227 

time  and  manner  of  appeals  from  court  of  claims 708  228 

review  of  judgments  and  decrees  of  state  court  in 709  228 

precedence  of  criminal  cases  from  state  courts 710  235 

oath  of  justices  of s 712  241 

judges  of,  not  to  act  as  attorneys  or  practice 713  242 

s.alary  of  jud^s  after  resignation 714  242 

power  of,  to  issue  writs  of  scire  facias 716  242 

judges  of,  to  grant  writ  of  ne  exeat '..     717  247 

may  grant  temporary  restraining  orders 718  248 

injunctions  and  restraining  orders 719  248 

not  to  sta^  proceedings  in  state  courte 720  249 

power  of  judges  of,  to  bind  to  keep  the  peace,  etc 727  257 

officers  of,  not  to  practice  as  attorneys,  etc 748  267 

has  power  to  issue  writ  of /ia&«a«  ro^T^ti^ 751  269 

judges  of,  may  grant  habeas  corpus 752  271 

oath  of  clerk  and  deputy  clerk  of 794  290 

bond  of  clerks  of * 795  291 

deputy  clerks  of. 796  291 

sealing  and  testing  writs  from 911  361 

power  of,  to  regulate  practice  in  circuit  and  district  courts    917  367 

citation,  when  writ  or  error  from 999  407 

writs  of  error,  when  to  district  courts 1002  408 

from,  to  state  courts 1003  409 

when  writs  of  error  from  returnable 1004  409 

how  issued  by  circuit  clerks 1004  409 

may  allow  amendments  of  writ  of  error r 1005  410 

in  appeals  in  prize  cases. ...     1006  411 

time  o£  taking  writs  of  error,  and  appeats  to 1008  412 

when  may  allow  appeals  in  prize  cases. « '.  1009  413 

not  to  reverse  on  plea  in  abatement 1011  413 

appeals  in  prize  cases,  regulated « 1012  414 

cases  under  **  civil  rights  "  act 5  639 

transcript  where  both  parties  appeal 1013  415 

judgment  of  death,  postponed,  etc 1040  423 


710  INDBX 


SUPREME  COURT  JUSTICES— 

may  bind  to  keep  the  peace 727  257 

issue  writ  oi  habeas  corpus 751,  752  271 

allotment  of,  to  circuits 606  96 

each  to  attend  circuit  courts,  when 610  98 

register  of. 601 

SUPREME  COURT  DISTRICT  OP  COLUMBIA— 

review  of  iudgments  of,  mode  of 705  225 

power  to  discharge  grand  jury 811  299 

m  taking  depo^tions  by  to  be  used  elsewhere 871  874 

judges  and*  officers  of. 606 

TALESMEN— 

when  called  to  fiU  panel  of  trial  juiy 804  297 

in  western  district  of  Arkansas 814  299 

Kentucky  and  Indiana 815  SOO 

TAXES— 

equity  jurisdiction  of  district  courts  to  recover 568  47 

venue  of  actions  to  recover  internal  revenue 783  260 

suits  to  recover,  in  name  of  United  States 919  868 

TENNESSEE—  * 

divided  into  three  judicial  districts 547  25 

judge  in  western  district  of,  appointment  and  powers 

Chs.  1%,859,  25,  26 

district  judge  in 552  48 

circuit  and  district  courts  at  Chattanooga  in. . .  .Ch.  208,  27 

terms  of  district  courts  in Ch.  203,  572  27,  81 

special  terms  of  court  in,  held  by  circuit  judges 582  86 

adjournment  for  absence  of  judge 584  86 

intermediate  terms  of  district  court  in 586  87 

is  included  in  sixth  circuit 604  95 

terms  of  circuit  court  in Ch.  208,  658  27, 187 

special  terms  of  circuit  court  in 666  192 

federal  judges,  etc.,  in 626 

TERMS  OF  COURTS- 

of  circuit  courts,  when  in  Alabama 658  179 

Arkansas 658  180 

California 658  180 

Colorado Sec.  1,  Ch.  58  72 

Connecticut 658  180 

Delaware 658  180 

Florida 658  180 

Georgia 658  180 

Illinois 658  181 

Indiana Ch.  269  658  74,181 

Iowa Ch.  120  1  181 

Kansas 6r>8  188 

Kentucky Ch,  59  658  77,188 

Louisiana 658  188 

Maine 658  188 

Maryland 658  188 

Massachusetts 658  184 

Michigan Ch.  326  658  12,184 

Minnesota 658  184 

,             Mississippi 658  184 

Missoun Ch.  20  658  16.184 

Nebraska Ch.  815  658  18.185 

Nevada 658  185 
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TERMS  OP  COURTS— Continued— 

of  circuit  courts,  when  in  New  Hampshire 658  185 

NewJereey 658  1^5 

New  York 658  185 

North  Carolina Ch.  322  658  20,186 

Ohio Ch.  169  658  22.186 

Oregon 658  187 

Pennsylvania 658  187 

Rhode  Island 658  187 

South  Carolina 658  187 

Tennessee Ch.203  658  27,187 

Texas Cha.  97, 18,  213  658  31, 

35,  188 

Vermont 658  188 

Virginia 6r»8  188 

West  Virginia Ch.  9  1878  189 

Wisconsin 658  189 

recognizances  to  term  in  southern  district  of  New  York . .  659  189 

effect  of  altering  terms  of  circuit  court 660  190 

special  terms  for  trial  of  criminal  cases 661  190 

when  to  be  held  nearer  than  usual  place 662  190 

a^joomed  terms  in  Missouri '. 663  191 

special  terms  in  California,  Oregon  and  Nevada 664  191 

Kentucky  and  Indiana 665  191 

Tennessee 666  192 

North  Carolina .-....: 667  .      192 

Vir^^a  and  Wisconsin 668  192 

general  rule  of  special  terms 669  193 

what  business  in  certain  districts « 670  193 

adjournment  of,  in  absence  of  judges 671  193 

when  bv  written  order 672  194 

of  the  district  couH  in  AlSihBma. 572  •        67 

Arkansas 572  67 

California 572  67 

Colorado Chs.  82,  58,  68,  72 

Connecticut 572  73 

Delaware 572  73 

Florida Ch.43.  572  7,73 

Georgia Ch.  17,  572  8,74 

Illinois 572  74 

Indiana Ch.  269,  572  74 

Iowa 572  .  75 

Kansas Ch.  177,  572  »,  76 

Kentucky Ch.  59,  572  76,  77 

Louisiana : 572  77 

Maine 572  77 

Maryland 572  78 

Massachusetts 572  78 

Michigan Ch.  326,  572  12,78 

Minnesota 572  78 

Mississippi 572  78 

Missouri Ch.20,  572  16,78 

Nebraska Ch,  315,  572  18,  79 

Nevada 672  79 

New  Hampshire 572  79 

New  Jersey 572  79 

New  York ; . . .  572  79 

North  Carolina... V.'.V.V.Ch."322i  572  20,80 

Ohio Ch.  169,  57220,22.80 

Oregon 572  80 
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TERMS  OF  COURTS— CowTiNUED— 

of  the  district  court  in  PenDsylvania 573  81 

Rhode  feland 272"  81 

Souih  Carolina 572  81 

Tennessee Cb.  203,  572  27,  81 

TexM Chs.  97, 18,  218,  572  31,  36 

.  37,  82 

Vemont '572  82 

Viiginia 672  82 

West  Virginia Oh.  9,  83 

Wisconsin 572  83 

effecfcof  change  of  terms  of  district  ooort 57$  84 

TERRITORIAL  COURTS— 

records  transferred  on  becoming  a  state 567  62 

district  jud^e  to  demand  records  of 568  63 

jurisdiction  m  casQs  transferred  from 569  64 

review  on  write  of  error  to  and  appeals  from 702  222 

how  writs  of  error,  or  appeals  taken 703  223 

appeals  in  cases  transferred  from 704  224 

when  district  judge  may  discharge  grand  jury 811  299 

TERRITORIES— 

statutes  and  records  of  courts,  authentication  of 905  354 

records  not  pertaining  to  court,  authentication  of 906  355 

TESTE— 

process  must  bear,  from  date  of  issue 912  862^ 

TESTIMONY.    See  Rules  in  Equity— 

of  witnesses  when  not  used  in  criminal  prosecutions. .  * .  85^  328 

TEXAS— 

constitutes  two  judicial  districts 548  29 

terms  of  district  courts  in Chs.  97,  18,  572  31^36. 82 

adjourned  terms  of  court  in 579  85 

is  included  in  fifth  circuit 604  95 

terms  of  circuit  courts  in Chs.  97,-  213,  18,  658  188 

transcripts  of  records  in  district  courts  in 897  31, 

85,188 

federal  judges,  etc.,  in 627 

TITLE  TO  LAND— 

removal  of  suits  where  title  claimed  under  diffent  states.  647  139 

where  amount  in  dispute  is  $500 2  161 

proceeding  for  removal  to  circuit  court 3  167 

TONAGE— 

jurisdiction  of  circuit  court  in  suits  respecting 629  111 

suits  for,  brought  in  name  of  United  States 919  368 

TORTS— 

jurisdiction  of  district  courts  in  actions  for 563  47 

circuit  courts  in  actions  for 629  106 

•same  under  act  of  congress  March  3,  1875 1  145 

TRANSCRIPTS.    See  Rules  in  Court  of  Claims- 

what  to  be  sdnt  up  to  supreme  court  on  appeal,  etc.  ...  698  216 

to  be  sent  up  on  removal  of  suit  from  state  court 997  405 

but  one  tisea  when  both  parties  appeal .' 1013  41 5 

from  books  in  treasury  department,  evidence 886  345 

on  trial  of  indictment  for  embezzlement 887  846 
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TRANSCRIPTS— CoNTiNUEi>— 

of  money  order  books,  in  poet-office  deparfcment 889  847 

new  record  books  in  Texas,  Florida,  etc 897  350 

by  clerks  in  courts  in  North  Carolina 808  851 

TRANSFER— 

of  causes  from  territorial  courts  in  Colorado 8  41 

records  from  territorial  courts.... 567  62 

when  district  judge  may  compel. 568  63 

jurisdiction  of  cases  transferred 569  64 

TRANSLATIONS.    See  Rulbs  of  Sufbshb  Court. 

TREASON— 

challenges  of  jurors  in  trials  for 819  301 

when  copy  of  indictment  delivered  to  defendant 1033  421 

rights  of  accused  to  counsel,  etc 1034  421 

limitation  of  time  of  prosecution  for 1043  425 

TRIALS.    See  Rules  in  Equity— 

when  by  jury  in  admiralty  cases 566  '  60 

of  issues  in  circuit  court,  when  by  jury 648  140 

when  by  the  court,  without  jury 649  140 

in  the  supreme  court,  of  issues  of  fiact 689  205 

admiralty  cases,  when  by  jury 1  236 

▼erdict  of  jury  recorded  as  finding  of  court 1  236 

by  jury  in  patent  cases 2  236 

not  discontmued  by  new  term  intervening 746  267 

parties  may  a{)pear  in  person  on *. 747  267 

summary  hearing,  in  habeas  carpus  cases 761  274 

of  seizure  cases  for  forfeiture ...  923  870 

ownership  of  attached  property 927  372 

issue  on  answer  of  garnishee 936  375 

in  criminal  case,  by  a  jury 1032  420 

TRUSTEES.    See  Rulbs  in  Equity. 

UNITED  STATES.    See  Rules  op  Supremb  Coubt— 

are  divided  into  nine  judicial  circuits 604  95 

what  suits  must  be  brought  in  name  of •  919  368 

exclusive  jurisdiction  of  courts  of 711  239 

UNITED  STATES  COURTS.    See  District  Courts,  Cir- 
cuit Courts,  Supreme  Court — 

copies  of  records,  etc.,  of,  are  evidence 896  350 

UTAH.    See  Rules  op  Supreme  Court — 

judges,  etc  ,  in 634 

VACANCIES— 

in  office  of  district  judges,  causes  continued 602  94 

when  two  or  more  districts  in  a  state 603  94 

in  office  of  chief  justice,  who  shall  act 675  195 

district  attorney,  how  filled 793  290 

marshal,  how  filled 793  290 

VACATION— 

authority  of  district  judges  in 574  84 

circuit  judges  in 538  126 

district  judges  in  tonthem  district  of  Florida  575  84 

district  judge  in  Wisconsin 576  84 

VENIRE  FACIAS— 

writ  of,  how  issued  and  served 803  296 
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VENUE— 

of  cases  of  seizure  for  forfeitare 564  59 

capital  cases 729  259 

offenses  committed  on  the  hi^h  seas 730  259 

in  separate  districts 731  259 

suits  for  penalties  and  forfeitures 732  259 

mtemal  revenue  taxes 733  260 

seizures  under  laws  of  United  States 734  260 

captures  of  insurrectionary  property 735  261 

proceedinfl^s  to  enjoin  comptroUer  of  treasury 736  261 

when  part  of  several  defendants  cannot  be  served 737  261 

suits  in  equity  aeainst  non-residents 738  268 

not  to  be  arrested  in  one  district  for  trial  in  another. . . .  739  264 

where  defendants  reside  in  different  districts 740,  741  264,  265 

of  suits  of  a  local  nature  in  state  containing  several  dis- 
tricts   741  265 

of  suits  where  land  in  different  districts  of  same  state. . .  742  265 

VERDICT— 

effect  of  finding^  bv  circuit  court 649  140 

in  admiralty  recorded  as  finding  of  court 1  236 

patent  cases,  when  by  jury 2  236 

when  for  less  tnan  crime  charged 1035  421 

may  as  to  part  of  several  defendants 1036  421 

VERIFICATION.    See  Rulbs  in  Admiralty,  Rules  in 
Equity — 

VERMONT— 

constitutes  one  judicial  district 531  5 

terms  of  district  court  in : 572  82 

included  in  second  circuit 604  95 

terms  of  circuit  court  in 658  188 

when  petit  jury  not  to  be  summoned  in. . .  807  298 

circuit  court,  in  what  to  charge  grand  jury 818  300 

recognizances  <5f  witnesses,  how  taken  in 880  343 

federal  judges,  etc.,  in 628 

VESSELS- 

seizure  of,  for  violation  of  law 923  370 

where  officers  of,  may  be  sued  for  negligence 629  121 

awards  of  foreign  consuls,  how  enforcecT. 728  258 

costs  how  taxed  when  claimant's  right  established. .....  979  399 

VICE  CONSULS— 

jurisdiction  of  suits  against 563,687,  688  57, 

201,  203 

exclusively  in  United  States  courts 711  239 

copies  of  records  of,  when  evidence 896  350 

VIRGINIA— 

divided  into  two  judicial  districts 549  37 

terms  of  district  court  in 572  82 

included  in  fourth  circuit 604  95 

clerk  of  circuit  court  in,  appointment  of 622  103 

terms  of  circuitcourt  in 658  179 

special  terms  of  circuit  court  in 668  192 

what  business  transacted  at  special  term 670  193 

federal  judges,  etc.,  in 629 

WARRANTS.    See  Rules  in  Admikalty— 

of  arrest,  when  marshal  may  release  from 941  377 

for  removal  of  offenders,  etc ^ ^^^^  ^^ 
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WARRANTS— CoNTiKUED— 

one  sufficient  to  arrest  several  charged 1027  419 

copy  of  is  jailers  authority 1028  419 

only  one  necessary  for  removal  of  prisoners 1029  420 

WASHINGTON  TERRITORY.    See  Rules  of  Supreme  Court— 

judges,  etc.,  in 635 

WEST  VIRGINIA- 

constitutes  one  judicial  district 531  5 

terms  of  district  court  in 572  83 

when  adjourned  for  absence  of  judge 584  86 

included  in  fourth  circuit 604  95 

terms  of  circuit  court  in 658  189 

federal  judges,  etc.,  in 630 

WISCONSIN— 

is  divided  into  two  judicial  districts 550  38 

terms  of  district  ooujrt  in 572  83 

district  court  in,  when  open 576  84 

is  included  in  seventh  circuit 604  95 

clerk  of  circuit  court  in,  appointment  of 623  103 

residence  of  in 623  103 

terms  of  circuit  court  in 658  189 

special  terms  of  circuit  court  in 668  192 

what  business  transacted  at  special  terms 670  193 

copies  of  records,  etc.,  in,  made  evidence 897  350 

federal  judges,  etc.,  in 630 

WITNESSES— 

fees  of,  per  diem  and  mileage 848  319 

officers  of  court  not  entitled  to  fees  of. 849  319 

when  cler)(  entitled  to  expenses  of 850  319 

seamen  sent  home  as 851  320 

payment  of  fees  of 855  321 

who  competent  to  testify  OS 858  327 

privileges  of,  before  congress 859  328 

when  not  exempt  from  prosecution  for  peijury 860  329 

examined  in  open  court 861  829 

depositions  of  taken  de  bene  esse ^ 863  330 

manner  of  taking 864*,  865    833,335 

when  deposition  of,  taken  under  deditnus 866  336 

whon  admissible  in  evidence 867  337 

mode  of  taking 868  337 

subpo^a  duces  tecum  served  on « 869  338 

where  required  to  attend  on  dedimus 870  339 

deposition  of,  taken  in  District  of  Columbia 871  339 

deposition  taken  without  commission  or  notice,  when. . .  872  340 

refusing  to  appear  or  testify,  punished 873  340 

fees  of,  in  the  District  of  Columbia 874  340 

where  subpoenas  for  may  run 876  341 

form  of  subpoena  for  attendance  of 877  342 

for  indigent  defendants  in  criminal  cases 878  342 

recognizances  of,  at  hearing  of  criminal  charge. . . .  879  343 

how  taken  in  Vermont 880  343 

how  required  after  hearing  of  charge 881  343 

taxation  of  fees  of,  before  commissioners 981  343 

warrant  for  removal  of  imprisoned 1014  415 

recognizances  of,  returned  to  clerk's  office 1014  415 

list  of,  furnished  to  defendant,  when 1033  421 

compulsory  process  for,  in  criminal  cases 1034  421 
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WITNESSES— Continued— 

nofc  excladed  in  courfc  of  claims  on  account  of  color 1078  443 

persons  interested  not  competent 1079  443 

testimony  taken  in  county  of  residence  in 1061  444 

mode  of  compelling*  attendance  of. 1082  444 

cross-examination  of 1083  445 

by  whom  sworn 1084  445 

WRIT  OF  ASSISTANCE.    See  Rules  in  E<iuiTT. 

WRIT  OF  ERROR.    See  Appeal— 

judgments  of  district  court  reviewed  on,  in  circuit  court.    633  124 

witnin  what  time  sued  out 635  125 

what  reviewable  in  supreme  court  oi} 691  206 

review  on  certificate  of  division 693  213 

points  stated  in  eertificate  of  division 697  215 

without  reference  to  amount  in  dispute 699  217 

oh  bill  of  exceptions  to  ruling 700  219 

of  supreme  courts  of  territories 702  222 

when  territory  admitted  as  a  state .....703,    704  223,224 

to  judgment  of  district  court  in  cases  removed 704  224 

supreme  court  of  District  of  Columbia 705,    706  225,  226 

judgments  of  state  courts 709  228 

when  take  precedence  in  criminal  cases 710  235 

transcript  annexed  to 997  405 

who  to  sign  citation  on 998,    999  407 

when  bond  required  on 1000  407 

no  bond  required  on 1001  408 

district  courts  actinflr  as  circuit  courts 1002  408 

to  state  courts,  how  issued  and  effect  of . . . , 1003  409 

returnable  to  supreme  court,  how  issued 1004  409 

when,  mav  be  amended 1005  410 

and  how,  may  be  ^  supersedeas 1007  412 

within  what  time  must  be  taken 1008  412 

damages  and  costs  on  affirmance  on 1010  *         413 

no  reverse  on,  for  error  in  ruling  on  plea  in  abatement, 

etc , 1011  414 

bail  on,  to  state  courts  in  criminal  cases 1017  416 

and  appeal  in  Colorado 5^  40 

WRIT  OF  SEQUESTRATION.    See  Rules  in  Equity. 

WRITS— 

gower  of  courts  to  issue 716  242 

ow  signed,  sealed  and  tested 911,    912  362 

of  ne  exeat,  when  and  bv  whom  issued 717  247 

supreme  court  mav  regrdate  forms  of 917,    918   367,368 

how  directed  and  by  whom  executed 922  369 

only  one  necessary  on  several  charges 1027  372 

copy  of,  when  authority  for  sheriff  or  jailer 1028  372 

only  one  necessary  for  removal  of  prisoner 1029  420 

none  necessary  to  bring  prisoner  into  court  or  remand. ..  1030  420 
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